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ADVERTISEMENT 


TO  THE 


FIFTH  EDITION. 


Ths  two  Volumes  on  the  Law  of  Evidence,  which 
have  appeared  separately,  are  now  submitted  to  the 
Public  as  one  entire  work.  In  the  first  Volume,  the 
Author  has  taken  a  general  view  of  the  system  of 
the  Law  of  Evidence ;  in  the  second,  the  nature  of 
Proofs  is  considered  more  in  detail,  and  with  reference 
to  particalar  actions.  * 

The  form,  in  which  the  work  is  now  published,  has 
made  some  alteration  necessaiy  in  the  arrangement. 
The  chapter  on  the  Statute  of  Frauds,  and  many 
parts  of  other  chapters,  have'  been  transferred  from 
the  first  to  the  second  Volume,  to  which  they  more 
properly  belong. 

A  considerable  part  of  the  chapter  on  the  Ex- 
amination of  Witnesses,  in  the  first  Volume,  is  new. 
Some  fresh  subjects  are  introduced  in  the  second 
Volume ;  and  the  several  decisions,  on  points  of  Evi- 
dence, which  have  occurred  since  the  last  Edition, 
are  now  inserted. 

A  few  manuscript  cases  are  inserted  in  the  section 
relating  to  confessions  in  criminal  cases ;  for  these  the 

*  The  first  Edition  of  the  iirat  Volume  was  published  in  Mich. 
Term,  1814.  The  first  Edition  of  the  second,  in  Mich.  Term,  1890. 
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ADVERTISEMENT, 


author  is  indebted  to  the  same  high  authority,  to  which 
he  has  before  had  occasion  to  express  his  obligation. 
The  several  cases,  on  points  of  Evidence,  which 
have  occuried  too  late  for  insertion  in  the  body  of 
the  work,  will  be  found  after  the  Index,  at  the  end  of 
the  second  Volume. 


Feb.  11. 1828. 
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TREATISE 


ON  TH£ 


LAW  OF  EVIDENCE- 


BOOK  THE  FIRST. 


^TVHE  arrangemeiit,  which  has  been  adopted  ia  the  fidlowinK 

^   Tteatiae>  is  that  whidi  appeaml  the  most  stmide  ami 

perqpidKwaa,    The  work  conrists  of  two  parCd ;  the  fimner^ 

niatiiig  to  parol  or  imwritten  endenoe;  the  latter,  to  written 

evideiice.     The  subject  of  the  first  chapter  is  the  method  of 

conqpelling  the  attendanoeof  witnesses  fi»r  the  puipose  of  being 

eKamined ;  and  the  five  snooeeding  chapters  tr^at  of  the  Ganses, 

which  render  witnesses  inccHnpetent.    In  diese  the  writer  has 

incpiired  into  die  several  objections  to  witnesses,  ariflbg  firom 

want  of  reason  or  understanding,  from  defect  of  religious 

prindple,  from  conviction  of  certain  crimes,  or  from  infiimy  of 

character,  frcmi  mterest,and,lastly,that  arising  from  the  relaticm 

which  subsists  between  a  client  and  his  counsel  or  his  solicjtor. 

After  ascertaining  i^hether  the  witness  is  competent  to  give 

evidence,-  the  next  quesidon  that  arises,  is,  what  evidence 

ou^t  to  be  given,  and  how  the  witness  ought  to  be  eacamined. 

The  seventh  diapter,  therefore,  treats  of  the  general  nature  ot 

proofr;  and  the  eighth,  of  the  regubur  mode  of  examining  a 

witness.    And  the  first  part  then  concludes  with  an  inquiry 

into  bills  q{  exception  and  demurrers  to  evidence. 
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Of'  the  Attendance  of  Witnesses.       [Ch.  1 . 

The  second  part,  which  relates  to  written  evidence,  treats  of 
records,  of  the  admissibili^  of  verdicts,  and  judgoients,  and 
other  judicial  proceedings,  and  of.  the  manner  in  which  they 
are  to  be  regularly  proved.  Public  writings,  not  of  a  judicial 
nature,  and  the  inspection  of  sadi  writings,  are  next  con- 
sidered; after  which,  foUows  an  inquiry  into  the  proof  of 
private  writings,  the  requisite  of  stamps  on  written  instru- 
ments, and,  lasdy,  into  the  admissibility  of  parol  evidence  by 
which  written  instruments  may  be  explained  or  varied. 


PART  THE  FIRST. 

CHAPTER  I. 

Of  the  Attendance  of  Witnesses. 

'  ^I^HE  first  question  that  occurs,  in  entering  on  the  subject 

;^  of  evidence,  relates  to  the  method  of  enforcing  the  at- 
tendance of  witnesses  at  the  trial  of  a  cause.  This  is  the  sub- 
ject of  the  first  chapter. 

Attendance  in       The  process  which  courts  of  law  have  instituted  for  the 
ayil  cases.       purpose  of  compelling  the   attendance  of  witnesses,  is  the 

ifrit  of  subpoena  ad  testificandum.  This  writ  commands  the 
witness  to  appear  at  the  trial  to  testify  what  he  knows  ia 
the  cause,  under  the  penalty  of  lOOl.  to  be  forfeited  to  the 
king.(l)  And  the  stat  5Eliz.  c.  9.  s.  12.  (which  refers  to 
process  out  of  courts  of  record,  for  the  attendance  of  wit- 
nesses, as  process  well  known  and  then  in  use(2), )  gives  an  ad- 
ditional remedy  by  enacting,  that  ^'  if  any  person  (upon  whom 
any  process  out  of  a  court  of  record  shall  be  served,  to  testify 
concerning  any  cause  or  matter  depending  there^  and  having 

« 

.  (1)  6ee  form  of  this  writ,  on  a  trial,  in  Udd.  App.  p.  S5). ;  and  oa  a  writ, 
of  inquiry,  p.  S4l. 
(«)  See  9  East,  1641 
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tendered  to  faim  tocordiiig  to  his  Manteoande  ar  dBSmf^  mck 
reasonable  sain  of  monej  for  his  costs  and  charges»  as  wkh 
regard  to  tibe  distance  of  the  place  is  necessary  to  be  allowed,) 
do  not  appear  according  to  die  tenor  of  the  process,  not 
bavii^  a  lawful  and  reasonaMe  cause  to  the  contrary,  he 
shall  foiieit  for  every  such  ofience  lOL,  and  yield  sudi  fiuthar 
lecompence  to  the  pait^  grieved,  as,  by  the  discretion  of  the 
jndge  of  the  court,  out  of  which  the  process  issues^  shall  be 
awarded.'' 

If  a  witness  has  in  his  possession  stiy  deeds  or  writings,  Sabpaeaa 
which  are  reqpdred  at  the  trial,  a  spedal  clause  most  be  in*  ^^^  tec^pa. 
serted  in  the  subpoena,  called  a  dmes  teeam,  commanding  him 
to  bring  them  with  him.  When  the  writings  are  in  poa* 
session  of  the  adverse  party  or  his  attorney,  notice  should  be 
given  to  produce  them ;  and  if,  after  proof  of  a  reasonable 
notice,  they  are  refused,  secondary  evidence  of  the  contents 
will  be  admitted*  It  will  not  be  necessary  to  give  notice  to 
the  defisndant  in  person ;  giving  it  to  his  attorney  will  be  suf* 
fident  even  in  penal  actimis«  (1)  This  writ  of  subpoena  duees 
tecum^  as  well  as  the  other  vrrit  of  subpoena  ad  tesf^andumf 
is  compulsoiy  npoh  the  witness.  And  thou^  it  will  be  a 
question  for  the  oonsidefnticm  ci  the  judge  at  the  trial,  whe^ 
tfaer  in  any  particular  case  the  actual  produetion  of  writings 
should  be  enforced,  yet  the  witiless  ought  alwayi^  to  hkV€  them 
ready  to  be  produced,  if  required^  in  obedience  to  the  judicial 
mandate*  (2)  From  the  eariiest  times,  oUr  courts  6f  common 
law,  in  order  to  give  efiect  to  their  proceedings,  have  resorted 
to  these  compulsory  measures  for  the  production  cf  evidence; 
measures  obviously  essential  to  the  existence  and  OHistitution 
of  courts  of  justice. 


/ 


The  writ  of  subpoena,  when  sued  out,  is  to  be  regularly  Service  of 
served  on  the  witness;  and  as  only  four  witnesses  can  be  in-  »"*1^"*! 

(1)  Attoraey-General  v.  Le  Mer>  (2)  Amev  ▼.  Long^  9  Eatt,  4S5. 

chant,  2  T.  R.  S03.  n.     Gates  q.  t.  Field  v.  Beaumont,   1   SwSnston'i» 

V.  Winter,  5  T.R.  S06.    See  form  of  Rep,  sro9. 
writ,  Tidd.  App.  33t. 

B  t 


1  Of  the  Attendance  of  Witnesses.       [Ch.  1 . 

duded  in  one  writ  of  subpoena  ( 1 ),  several  writs  are  frequently  i 
necessary.  In  order  to  save  expence»  it  is  settled,  that  ser- 
vice of  a  ticket,  containing  the  substance  of  the  writ,  wiU  be 
as  effectual  as  service  of  the  writ  itsel£  (2)  The  writ  or  ticket 
should  be  served  personally  on  the  witness  (S),  and  in  reason- 
able time  bdbre  tlie  day  of  trial,  that  he  may  sufiEer  the  less 
inconvenience  from  his  attendance  on  the  court  (4)  Notice 
to  a.witness  in  London  at  two  in  the  afternoon,  requiring  him  . 
to  attend  the  sittings  at  Westminster  in  the  cdurse  of  the 
same  evenings  has  been  held  to  be  too  short  (5)  If  the  wit- 
ness,' whose  attendance  is  required,  be  a  married  woman,  it 
will  be  necessary  to  serve  the  subpoena  upon  her  personally, 
and  the  tender  of  the  expences  should  be  made  to  her,  and 
not  to  hor  husband.  (6)  If  a  cause  i^pointed  for  one  sit- 
ting be  made  a  remanet^  the  subpoena  must  be  re-sealed  and 
re-aerved.  (7) 

Pimkge  from      The  witnesses,  as  well  as  the  parties  in  a  suit,  are  protected 

by  coujrts  of  justice  and  privileged  from  arrest  during  the  ne- 
cessary time  consumed  by  them  in  going  to  the  jdaoe^  where 
their  attendance  is  required,  in  staying  there  for  the  purpose 
of  such  attendance,  and  in  returning  from  the. place.  (8)  And, 
in  ordinary  cases,  it  is  not  necessary  for  the  protection  of 
a  witness,  that  he  should  have  been  served  with  a  subpoena, 
if  upon  application  to  him  he  consented  to  attend  without 
one.  (9)  A  reasonable  time  is  allowed  to  the  witness  for 
going  and  returning;  and  in  making  this  allowance  the  courts 

(1)  Cowp.  S46.  (5)  9  Tidd.  Pr.  956^  Tth  ed. 

la)  Goodwin  ▼.  West,  Cro.  Car.  (6)  Cro.£l.  ISS.  l  Jon,  430.  S.P. 
5S8.540.  Maddiionv.  Shore,  sMod.        (7)  Sydenham  v.  Rand,  84  6.  S. 

ass,  S.  P.     See  form  of  ticket  on  K.  B.,  dted  from  MS.  in  9  Tidd. « 

writ    of   inquiry,    in    Tidd.  App.  Pr.  833.,  Tth  ed. 
p.  24 1. ;  and  on  trial,  p.  331 .  (8)  S  Roll.  Ab.  97i.    Ligfatfoot  v. 

(3)  Smalt  V.  WhitmilL  S  Stra.  Cameron,  fiBiac.  Ren.  lii;.  Mee- 
1054.  Wakefield's  caM,  Rep.  temp,  kins  v.  Smith,  1  H.B1.  636.  Ran- 
Hard.  513.  S.  P.  dall  v.  Gumey,  3  Bam.  &  Aid.  S52. 

(4)  Hammond  ▼.  Stewart,  1  Stra.  (9)  Lord  Kenyon  C.  J.,  in  Arding 
«<H>.  V.  Flower,  8  T.  R.  536. 
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are  dkposed  to  be  19)eniL(l)  ThispriTiI^e  has  been  ex- 
tended to  a  party  in  the  suit  attending  an  arbitrator  nnder  an 
order  of  nmprim  (2),  and  to  persons  attending  the  insolvent 
debtors'  oourt  (8)  A  bankrupt  also^  attending  a  meedng  of 
commissioners  in  pursuance  of  a  notice^  is,  during  his  attend- 
ance^ protected  from  an  arrest  at  the  suit  of  a  creditor  (4) ; 
the  eonuniflsioners  being  assembled  under  the  authori^  of  an 
act  of  parliament,  and  sitting  as  a  court  for  the  administra- 
tion of  justice.  And,  by  the  mutiny-act^  witnesses  are  pri- 
vileged from  arrest  during  their  necessary  attendance  on 
courts  martial,  in  the  same  manner  as  witnesses  attending  a 
court  of  lav. 

A  subpoena  can  have  no  eflfeot,  where  the  witness  is  in  cus-  Habeas  cavpus 
tody,  or  on  board  a  ship  under  the  command  of  an  officer,  who  ^»m^ 
refiises  to  allow  his  attendance.   The  course  then  is  to  sue  out 
a  writ  ^habeas  axrpus  ad  testtficandum  (5);  for  which  purpoae 
application  oug^t  to  be  made  to  the  court  or  a  judge,  upon 
affidavit  of  the  party  applying,  stating  that  he  is  a  material 
witness  and  willing  to  attend.  (6)    Upon  this  application  the 
court  in  its  £scretion  will  make  a  rule,  or  the  judge  vnU  graiU 
his^^o^  for  a  writ  (7),  which  is  dien  sued  out»  signed,  and 
sealed.  ^8)    The  writ  should  be  left  with  the  sheriff  or  other 
officer,  who  will  then  be  bound  to  bring  up  the  body,  on  being 
paid  his  reasonable  charges.    If  the  witness  be  a  prisoner  df 
war,  he  may  be  examined  by  consent  on  interrogatories,  but 

(1)  ^BlacRep.  ins.     Hatch  v.  3£ait,S9. .  ExparteBjoi^t  VebA 

Bluset,  Gilb.  Cas.  SOS.,  cited  S  Stra.  Beam.  SIS. 
9S6.     13  Bast,  IS.  n.(a)    Willing-       (5)  Tidd.  F^.  SS7.,  7th  ed.     Ex 

ham  Y.  Matthews,  s  l^vshal],  57.  parte  Tillotion,  l  StariLN.P.C470. 

See  Raadall  v.  Gurney,  5  Bam.  &  See  fi>nn  of  affidavit  in  TSdd's  App. 

Aid.  95S^  and  1  Tidd.  Pr.  SSL,  7th  c  53.  s.  57.  p.  55f . 
ed.,  where  the  cases  on  this  subject       (6)  R.  ▼.  RocUfaun,  Cow|>.  67S. 

are  collected.  On  the  trial  of  Sir  John  Freind  for 

(8)  Spence  ▼.  Stuart,  5  East,  89.  high  treason,  LordC.  J.  Holt^  on  the 

Randall  v.  Grumej,  5  Bamr&  Aid.  application  of  the  prisoner,  ordered 

S5S.  his  clerk  to  prepare  a  warrant  for  a 

•  (3)  6  Taunt  856. '  habeas  corpus.    4  St.  Tr.  600.    And 

(4)  Aiding  Y.  Flower,  8  T.  R.  534.  see  Layers  case,  Portesc.  596 
S  Blac.  Rep.  U43.     Kinder  v.  ^1-        i7)  R.  ▼*  Buibage,  5  Burr.  1440. 
liana,  4  T.R. 377.  Spence  v  Stuart,       (8)  Tidd.  Pr.  837.,  7th  ed. 
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caanoC  be  broi^t  up  without  an  order  from  the  secretary  of 
state.  (I) 

It  has  been  doubted  i^ether  perscMis  in  custody  could  be 
Inronght  up  as  witnesses  by  writ  of  habeas  carpus^  to  give  eyi- 
dehce  before  any  other  courts  except  those  at  Westminster: 
but  now,  by  stat  45  G.  S.  c.  140*  it  i»  enacted,  that  a  judge  of 
either' of  the  courts  may,  at  his  discretion,  award  such  writ  for 
bringing  a  prisoner,  detained  in  any  gaol  in  England,  befiM!^ 
a  court  mardal,  ix  before  commissioners  of  bankrupt,  com- 
missioners for  auditing  the  public  accounts,  or  other  commis- 
sioners acting  by  virtue  of  any  royal  commissicm  or  warrant ; 
and  the  stat  44  O.  S.  c.  102.  authorizes  the  judges  of  the  court 
<^  King^s  Bencb,  or  Common  Fleas,  or  Exchequer,  in  England 
or  Ireland,  or  justices  of  oyer  and  terminer  or  gaol  delivery 
(being  such  judge  or  baron),  to  award  writs  of  habeas  corpus 
for  bringi)^  prisoners  detained  in  gaol  before  any  of  the 
courts,  or  any  sitting  at  nisipHusj  or  before  any  court  of  re- 
cord in  those  parts  of  the  United  Kingdom,  to  be  there  ex- 
amined as  witnesses  in  any  civil  or  criminal  cause;  and,  by  the 
same  act,  justices  of  great  sessions  in  Wales  and  the  county 
palatine  of  Chester  have  the  same  authority  within  the  limits 
-  of  dieir  jurisdiction.  The  application  for  a  writ  of  habeas 
corpus  under  this  statute  ought  to  be  made  to  a  judge  out 
of  court  (2) 

Pagrment  of  No  witness  is  bound  to  appear  in  civil  cases,  unless  his 
cxpentei*  neasonable  expenses,  for  going  to  and  returning  to  the  trial, 
and  for  his  reasonable  stay  at  the  place,  be  tendered  him  at 
the  time  of  serving  the  subpoena ;  nor,  if  he  appears,  is  he 
bound  to  give  evidence,  till  such  charges  are  actually  paid  or 
tendered  (3),  except  he  reside  within  the  weekly  bills  of  mor- 

(1)  Furljr  V.  Newnham,  sDoug.    fully  stated.     Bowles  v.  Johnaoo, 

419-  1  Blac  Rep.  36.    Fuller  ▼•  Prentice^ 

(s)  Gordon's  case^   %  Blade  &    l  H.  Blac.  49.     Hallett  v.  Bfean, 

(s)  Chapman  v.  Poynton,  9  Stra.     i  Marivale,  191. 
1 150.     IS  East,  IS.  n.  a.  S. C,  more 
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Iftli^  aad  be  summoned  to  gire  evidence  within  them,  in 
winch  case  it  is  usual  to  leave  a  shilling  with  the  subpoena 
ticket.  (1)  The  necessity  of  this  prerioas  tender  arises  firom 
the  spedal  prorision  in  the  act  of  Elizabeth,  before  died.  If 
a  necessary  witness  is  brought  over  fiom.  a  foreign  country, 
whether  brought  after  or  before  the  commencement  of  aa 
action,  the  reasonable  expenses  both  of  his  coming  to  this 
country,  and  of  his  subustence  here  pending  the  action,  and 
cf  his  return,  wiUbe  aBowed  in  the  taxation  of  costs,  provided 
he  is  brought  over  band  Jlde  far  the  purposes  of  the  particular 
action*  (9)  With  respect  to  compensation  for  loss  of  time, 
the  general  rule  is,  that  it  ought  not  to  be  allowed.  (S) 

If  a^wiliiess,  who  has  been  duly  served  with  the  writ^  and  Remedies  for 
has  had  a  tender  of  the  reasonable  expenses,  omit  to  attend  ^j^, 
at  the  trial  without  a  sufficient  cause,  he  is  liable  to  be  pro*  ' 
ceeded  against  in  cme  of  three  ways.     The  first  and  more 
usual  course  of  proceeding,  is  by  attachment  for  a  contempt 
of  the  process  of  the  court  (4),  which  appears  to  boas  ancient  as 
the  common  law  itself!  (5)     In  order  to  ground  this  summary 
proceeding,  it  will  not  only  be  necessaxy  to  show  an  ill  motive 
in  the  witness,  or  ne^tigence  and  inattention  to  the  process  of 
the  courts  but  also  to  prove  that  the  witness  was  personally 
served  (6),  and  that  his  risasonable  expenses  were  paid  or 
toidered  at  the  time  of  the  sarvice  of  the  subpoena.  (7)    A 
second  ranedy  is  by  a  special  action  on  the  case  for  damages^ 
at  common  law.  (8)     The  third,  and  last,  is  an  action  on  the 
atat.  5  Eliz.  c  9.  s.  12.  for  the  penalty  of  lOL,  and  also  for 

(1)  5  Blac.  Com.  569.    Tidd.  Pr.  (4)  2  Ld.  Raym.  1538.        1  Stra. 

S35.,  7th  ed.  510.  ^  Stra.^10. 1054.  IISO.  Cowp. 

(S)  Trenmin  v.Fudi,  6  Taunt.  8S.  846.    Doug.  561.    Blandford  v.  Da 

1  Man(halJ,56J.  S.C.  Tastet,   5  Taunt.  860.     Home  ▼. 

(5)  Moor  T,  Adam^   5  Maule&  Smith,  6  Taunt.  9.     1  Marshall,  410. 

8elw.    156.      WiUia   ▼.  Peckham,  S.C. 

1  Brod.  &  Binff.  515.     Lowrjr  v.  (5)  Sec  Pearson  ▼.  Isles,  2  Doug. 

DouUeday,  5  liauJc  &  Selw.  159.  561.     Amey  v.  Long,  9  East,  483. 

(b.)    Lord  EUenborou^,  after  citing  (6)  2  Stra.  1054. 

the  last  case,  added,  *  he  believed  (7)  Ante,  p.  6,    Tidd.  Pr.  836.,, 

the  practice  had  been  to  make  al-  7th  ed. 

lowaace  to  medical  men  and  attor-  (s)  Pearson  ▼.  lies,  Doug«  56  U 
nies,  but  not  to  others.^' 

B  4 
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Ibe  fiffther  reoompenoe  raoomBUe  under  tkal  rtettfcu  TM» 
action,  fcr  a  fiirdier  recmyeaoe  will  not  lie,  unless  the  niamnl 
has  been  piwknisly  assessed  by  the  coort  out  of  which  the 
pit)oess  issued:  ndther  the  juiynor  the  judge  at  nisipiiua 
being  competent  to  make  the  assessment  (1)  Whoi  die 
■■HBMinnit  has  been  made,  an  action  d  debt  will  lie. 


AtteiMiMioe  in      The  means  of  compelling  the  attendance  of  witnesses,  in 
*""      ^^"^^  criminal  cases,  are  of  two  kinds  (2) :  first^.bjr  process  of  sob- 


y  ?  I  !■>  ' 


poena,  finr  disobedience  to  which  the  person  served  with  the 
inrocess  is  liable  to^an  attachment  (d) ;  or,  seoondlj,  the  jnstioe 
or  cQroner,'who  takes  the  information  of  the  witnesses,  may, 
at  the  time  of  taking  it,  or  at  any  time  before  the  trial,  bind 
them  over  to  a{^pear;  and,  if  they  refuse  to  come  or  to  be 
bound  over,  may  commit  them  for  a  contempt.  (2) 
proceeding  by  recognizaace  is  the  ordinary 

In  prosecutions  for  misdemeanors  the  defimdant  has  been^ 
from  the  earliest  times,  allowed  the  writ  of  subponuu  But 
prisonetB  lukl  no  right,  by  the  common  law,  to  this  piocess  in 
capital  eases,  wUiout  the  special  order  of  die  court  (4)  Ear- 
mesfy,  in  such  cases,  a  priscmer  waa  put  upon  his  trial  under  a 
twofi[M  disadvant^ ;  he  was  unaMeto  compd  the  attendsnce 
of  witnesses,  and  if  thej  voluntarily  attended,  thdr  evidence 
not  bong  fffea  on  oath,  met  with  less  credit  than  the  evidence 
on  thepartoTtheproaecntion.  But  by  stat  7  W.  S.  c  8.  s.  7*9 
all  persons  indicted  for  any  high  treason,  whereby  corruptioa 
of  blood  may  ensue,  shall  have  the  like  process  of  the  court, 
where  they  shall  be  tried,  to  compd  their  witnesses  to  appear 
for  them,  as  is  usually  granted  to  compel  witnesses  to  appear 
against  ibem.  And  now,  as  the  iBtat.  1  Ann.  st  1.  c.  9.  s.  9. 
enacts,  that  all  witnesses,  on  behalf  of  a  prisoner  on  a  trial  for 

(l)  PesnoD  ▼.  XleSf  Doug.  561.  crown-office,  requiiiag  the  witness  to 

See  suprsy  p.  S*  appear  at  toe  ensuiiig  assiies  in  the 

(9)  %  Hale  P.  C.  281.     Bennet  v.  countiy ;   and  Uie  court  of  K«  & 

Watson,  3  Maule  Sc  Selw.  1.  granted  an  attachment. 

(3)  R.  ¥.  Ring,  8  T.  R.  585.  The  (4)  3  Hawk.  P.  C,  c.46.  s.  17. 
subpoena  in  this  case  issued  from  the 
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treasCA  or  ftlony^  shall  be  sworn  in  the  sane  maaiier  sB-miU 
oesaes  ibr  the  crowa,  and  be  iiaUe  to  all  tlM  penakias  of 
peijiuyy  piocesB  siay  be  takan  out  against  theaa  in  any  caae 
whatever. 

In  ovder  to  provide  §or  (be  ^ipaanmce  of  witncawiBj  toan- 
swer  in  cases  where  warrants  are  not  osoally  issued,  and  to 
ghre  evidence  in  crinunal  prasecntions  in  any  part  of  the 
United  Kangdom,  it  is  enacted  by  a  late  aet  of  pariiament,  stat. 
46  Geo.  S.  a  92.  s.  S.  and  s.  4^  that  the  serrioe  of  a  writ  of  sob- 
poena  <v  other  process  in  any  one  of  the  parts  of  die  United 
Kif^oniy  shall  be  as  effectual  to  compel  his  appearance  in  any 
other  <^  the  parts  of  the  same,  as  if  the  process  had  been 
served  in  that  part  where  the  person  is  reqoired  to  appear. 
And  if  the  person  served  does  not  appear,  the  oonrt,  out  of 
whkh  the  jHrociBSs  issued,  nay  transmit  a  ctftificate  of  the 
defimlt  in  the  »"*"*f<^  specified  by  the  act,  and  the  coiul^  to 
whicb  the  certificate  is  transmitted,  may  pwiish  the  person  finr 
bis  defiralt,  as  if  he  had  refused  to  appear  to  prooeas  issuing 
out  of  that  court;  provided  it  appear,  that  a  reaaonaUe  and 
sufficient  sum  of  money,  to  defray  the  expenses  of  coining  and 
attending  to  give  evidence  and  dF  retaining,  was  toidered  to 
the  person  making  de&ult,  at  the  time  when  the  subpoena  or 
other  process  was  sen^  iqpon  him* 


In  fink  pcooeediags,  as  we  have  soao,  a  wibaeia  is  not  C^i^peai- 
obliged  to  attend  or  give  evidence,  unless  his  expenses  are  duly 
tendered;  but,  in  crimimd  proaecutioos,  witneaaes  are  bound 
to  appear  uncondttaooally.  (1)  On  the  other  hand,  it  is 
reasonable  and  hig^y  expedient,  that,  when  thqr  afitend  on 
behalf  of  the  public,  a  fidr  compensation  should  be  given  them 
for  their  trouble  and  necessary  expepse.  Foraierly,  however, 
the  law  provided  no  meana  for  renobursing  them ;  a  defect  in 
our  .judicial  administration,,  which  was  at  length  remedied  by 
Stat  87  G.  2.  c  S.  s.  S.    This  statute  enacts,  that  **  whoi  any 

(1)  4  Hawk.  B.  S.  c.  46.  s.  175.    ambleft  of  stat  27  G.  s.  g.5.  s.  3., 
s  Hale  P.  C.  S82      See  aUo  Pre-    and  stat.  18  G.  3.  c.  19.  s.  7. 
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poor  person  shall  appear  on  recognizance  to  give- evidence- 
against  another  accused  of  grand  or  petit  larceny  or  oilier 
felony,  the  court  may,  on  the  oath  of  such  person,  and  on  con- 
sideration  of  his  circumstances,  in  open  court  order  the 
treasurer  of  the  county  or  place,  in  which  the  offence  shall 
have  been  committed,  to  pay  such  sum  of  money,  as  to  the 
court  shall  seem  reasonabley  for  his  time,  trouble^  and 
expense.'' 

As  this  statute  extended  only  to  poor  perscns  who  appeared 
on  recognizance^  and  not  to  such  as  appeared  on  subpoena  to* 
^e  evidence^  it  waa  afterwards  deemed  reasonable  by  the 
legislature,  that  every  person  so  appearing  on  recognizance  or 
subpoena,  should  be  allowed  hia  reasonable  expenses;  and 
also,  in  case  of  povoty,  a  satis&ction  for  his  trouble  and  losa 
of  time.  The  stat  IS  Geo.  8.  c»  19.  s.  8«  therefore  enacts^ 
that  *<  where  any  person  shall  appear  on  recognisance  or  sob-- 
poena,  to  give  evidence  as  to  any  grand  or  petit  larceny  or 
other  felony,  whether  any  bill  or  indictment  be  preferred  or 
not  to  the  grand  jury,  it  shall  be  in  the  power  of  the  court 
(provided  the  person  shall,  in  the  opuiion  of  the  court,  have 
bondfde  attended  in  obedience  to  such  recognizance  or  sub* 
poena,)  to  order  the  treasurer  of  the  county  or  division,  in 
which  the  ofience  shall  have  been  committed,  to  pay  him  suck 
sum  as  to  the  court  shall  seem  reasonable,  not  exceeding  the 
expenses,  which  it  shall  appear  to  the  court  the  said  person 
was  bondjide  put  unto  by  reason  of  the  said  recognizance  and 
subpoena,  making  a  reasonable  allowance,  in  case  he  shall 
appear  to  be  in  poor  cmrumstanoes,  for  trouble  and  loss  of 
time/' 


Another  act,  lately  passed  (1),  provides,  that  in  cases  of 
felony,  the  court,  before  whom  a  person  shall  be  prosecuted  or 
tried,  shall  be  empowered  (at  the  request  of  any  person  bound 
to  prosecute  cft  sulqxxnaed  to  give  evidence,  and  who  shall 
appear  to  prosecute  or  give  evidence,  or  who  shall  i^pear  to 

(1)  St«5SG^.  C  70.  S.4. 
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the  ocmrt  to  have  been  active  in  the  apprdiensioii  of  a  person 
accosed  of  some  one  of  the  ofifences  mentioned  in  several 
redted  acts,)  to  order  the  sheriflTor  treasurer  of  the  county,  to 
pay  to  the  prosecator  and  witnesses,  and  to  the  person  con- 
cerned in  snch  apprdiension,  as  well  the  costs,  charges,  and 
expenses,  which  the  prosecutor  shall  be  put  to  in  prefiuring 
the  indictment,  as  also  sudi  sum  of  money,  as  to  the  court 
shall  seem  reasonable  and  sufficient  to  reimburse  them  for 
their  expenses  in  attending  before  the  grand  jury  to  prefer 
the  indictment,  and  in  carrying  on  the  prosecution,  and  also 
to  compensate  them  for  their  loss  of  time  and  trouble  in  the 
apprehension  and  prosecution*  And  the  8th  section  further 
provides,  Aat  no  person  shall  be  entitled  to  any  such  costs  or 
expenses  for  attencfing  the  court,  unless  he  shall  have  been 
bound  by  recognizance,  or  have  previously  received  a  subpcena 
to  attend,  or  a  written  notice  for  that  purpose  from  the  pro* 
secutor,  his  agent,  or  his  attorney. 

The  statutes,  abovereferredto,  apply  only  to  cases  of  felony; 
on  prosecutions  for  misdemeanors,  and  in  other  cases  not 
specially  provided  for  by  act  of  parliament,  the  court  is  not 
authorized  to  order  a  compensation  to  witnesses  for  their 
attendance.  (1) 

It  has  been  doubted  (^),  whether  a  witness  may  not  lawfiilly 
refose  to  obey  a  subpcena  on  a  criminal  prosecution,  as  weQ  as 
in  a  dvil  suit,  unless  he  has  a  tender  of  his  reasonable  ex- 
penses ;  and  the  doubt  is  suggested  in  eonaequence  of  a  proyv- 
don  in  the  stat.  45  OeiK  3.  e.  M^  which  (after  enacting,  that 
serrioe  of  subpoena  on  a  witness  in  any  one  of  the  parts  of  the 
United  kingdom,  for  his  appearance  on  a  criminal  prosecution 
Ibanyotherofthe  parts  of  the  same,  shall  be  aa  eflJMstual  as  if 
it  had  been  in  that  port  where  he  is  required  to  appear,) 
provides,  tiiat  he  shidl  not  be  punishable  tat  defiudt^  unless  a 
sufficient  sum  of  money  has  been  tendered  to  him,  on  the  ser- 

(I)  B.  T.  W.  R.  of  Yoifcshire,  (t)  See  Chitty'a  TreitiM  oa  Cri* 
7  T.  R.  577.  minal  Law,  1  vol.  618. 
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vice  of  the  subpcenay  for  defiayiiig  his  expeDses  of  eoaiogf 
attending,  and  retamiiig.  One  object,  which  the  leg^lature 
Jbad  in  view,  was  to  provide  for  the  appearance  of  witnesses  in 
any  of  the  parts  of  the  United  Kingdom,  and  they  are  there- 
fore subject  to  punishment  for  non-attendance ;  on  the  other 
hand,  as  the  expences  of  going  from  one  of  the  parts  of  the 
United  Kingdom  to  either  of  the  cTther  parts  would  necessarily 
be  great,  they  were  aUowed  to  insist  on  the  payment  of  their 
reasonable  charges,  previous  to  the  journey;  a  provision  more 
especiaUy  necessary  at  the  time  of  passing  this  statute^  when^ 
in  some  parts  of  the  kingdom,  witnesses  were  not  entitled  to 
any  compoisation  for  attending  to  give  evidence  in  criminal 
cases.  (1)  But  as  there  is  no  statute  respecting  a  trader  of 
expenses  in  the  case  of  a  criminal  prosecutioD,  except  that 
mentioned  above,  (which  is  confined  to  the  case,  where  the 
process  is  served  in  one  of  the  parts  of  the  United  Kongdom 
for  the  appearance  of  the  witness  in  another  of  the  parts,)  and 
as  the  tender  of  expenses  in  civil  suits  is  under  the  special  pro- 
vision of  an  act  of  parliament,  the  general  rule  in  ordinary 
cases,  (whether  of  fielony  or  misdemeanor),  appears  to  be,  that 
witnesses,  making  de&ult  on  the  trial  of  criminal  proseeudons, 
are  not  exempted  from  attachment,  on  the  ground  that  their 
expenses  were  not  tendered  at  the  time  of  the  service  of  the 
subpoena;  althou^  the  court  would  have  good  jreas(m  to  ex- 
cuse them  for  not  obeying  the  summons,  if  in  fact  they  had  not 
the  means  of  defraying  the  necessaiy  expenses  of  the  joumqr.  (2) 


Attendance 
before  com- 


aod  otben. 


Commissioners  of  bankrupt,  by  stat  IX 1.  c  16.  s.  lO^.are 
empowered  to  issue  their  warrant,  and  apprdend  persons^ 
known  or  suspected  of  having  any  part  of  the  bankrupt's  pro* 
perty,  or  of  being  indebted  to  the  bankrupt,  ^o,  af^  a  suf* 
fident. warning  ^ven,  have  reliised  to  come  and  appeir 
before  them  to'be  acalnined,  not  having  any  lawfrd  cause 
for  such  refosal;  and,  by  sect  II.  of  the  same  act,  .witnesses. 


(1)  In  Ireland^  the  expenseg  of 
witnesses  in  case  of  felony  were  first 
allowed  by  St  55  G.  9.  c.91. 


(s)  See  p.  9.(1)^  supnu 
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sentfor  by  theoommiflsioaen  and  attending^  shall  have  such 
costs  and  charges  as  the  oonuniaBiaiien  diall  think  fit.  It 
has  been  detennuiedy  on  this  section,  that  it  is  not  necessary 
to  tender  to  a  personi  at  the  time  of  sommoaing  him  to 
appear  before  the  oommissionersy  the  expenses  of  his  journey; 
although,  if  he  be  in  fiMSt  without  the  means  oif  taking  the 
journey^  it  may  be  an  excuse  for  not  obeying  the  summons.  (1) 
There  is  a  material  difference,  in  this  respedt,  between  awitness 
at  law,  and  a  person  attfsnding  on  the  examination  of  com- 
missioners; the  necessity  of  a  previous  tender  of  expenses,  in 
tile  case  of  a  witness  who  is  subpcenaed  to  attend  at  a  trials 
arises  firom  die  special  provkion  of  the  stat.  SEliz.  c.9.  s.  IS. 
Another  diference  is,  that  a  person,  attending  the  commis- 
flioners  asa  witness  under  the  statute  of  James,  is  not  entitled 
to  have  his  expenses  paid  before  die  conclusion  of  his  examin- 
adon, '  when  the  amount  of  the  compensation  m^  be  best 
ascertained.  (2) 

If  a  bankrupt  is  in  execution,  or  cannot  be  brouj^t  before 
die  commissioners,  the  acting  oommisrioners  are  required  by 
Stat.  5G.2.  c.  HO.  s.6.,  to  attend  the  bioikrupt  and  ti^e  bis 
discovery;  but  as  tins  attendance  on  die  bankrupt  in  prison 
has  been  found  to  be  extremely  inoonrenioit,. it  is  now  pro- 
Tided  by  Stat.  49  O.  S«  c  121.  s.15.,  tfaatbankrqyts  chaifpedin 
execution  are  to  be  brought  befoie  the  commissioners  to  be 
examined  by  them,  in  the  same  manner  as  bankrupts  in 
custody  on  mesne  process;  and  the  warrant  of  the  commis- 
siimeis  is  an  indemnity  to  the  keeper  of  the  jmson. 

2l£agi8trates  have  not,  in  general,  any  authority  to  compel 
the  attendance  of  witnesses  for  the  purpose  of  a  summary  trial, 
except  under  the  special  provision  of  acts  of  parliament.  As 
the  statute  of  2  &  5  Ph.  &  Mary,  c.  10.,  requires  them  to  take 
the  examinatiim  of  persons,  who  b|ing  a  prisoner  before  them 
on  suspicion  of  felony,  it  incidentally  gives  a  power  to  examine 

(I)  Battjrs  T.  Gresley,  8  Eait,  319.       (2)  Ex  parte  Roscoe,  l  Merirde, 
Ex  parte  neniofiy  2  Rose,  75.  188. 
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than  upoti  oath,  and  to  summon  by  their  warrant  any  other 
persons,  who  qipear  to  be  material  witnesses  fer  the  prosecu* 
tioD,  to  come  before  them  and  give  evidence.  And  it  may  be 
laid  down  as  a  general  rule,  that  wherever  magistrates  are 
authorised  by  act  of  parliament  to  hear  and  determine,  or  to 
esuonine  witnesses,  they  have  incidentally  a  power  to  take  the 
examination  on  oath.  (1) 


Witnesses  ne^ecUng  to  attend  on  courts  martial,  after  bang 
duly  summoned,  are  liable  to  be  attached  in  the  court  of 
King^s  Bench,  &c^  as  if  thqr  had  neglected  to  attend  a  trial  in 
some  criminal  prooeedii^  in  that  court  (2)  And  commis- 
wmem  ^i  indosure^  under  the  general  indosttre  act,  stat. 
41 G.  8.  c  109.  s.  S9. 34.,  hare  a  power  to  summon  in  writing 
any  person  within  a  certain  dbtance,  to  appear  before  them  and 
to  be  examined ;  and  ifthe  person  summ<med  refuse  to  appear^ 
he  will  be  subject  to  a  penalty. 

Witneis  When  amaterial  witness  resides  abroad,  <Nr  is  going  abroad, 

and  cannot  attend  at  the  trial,  the  party  requiring  his  testimony 
may  move  the  court  in  tenn*time^  or  may  iqpply  to  a  judge  in 
vsKBtimi,  for  a  rule  or  order  to  have  him  examined  on  inteno- 
gatories  de  bene  etse  before  one  of  the  jni(%e8  of  the  court,  if 
the  witness  reside  in  town,  or,  if  he  reside  in  the  country  or 
abroad,  before  commissioners  q)eciaUy  a{^>obted  and  ^proved 
by  both  parties.  (3)  The  nde  or  order  for  such  examination 
oamsot  be  obtained  without  the  consent  of  both  parties,  as 
the  depositions  are  only  secondary  evidence.  Without  this 
consent,  therefore,  the  Court  will  not  give  the  plaintiff  leave  to 
cixamine  upon  interroga^ries  an  attesting  witness  to  adeed^  or 
to  gire  the  examination  in  evidence  at  the  trial,  on  the  ground 
that  the  witness  is  incqiacitated  by  illness  from  attending,  and 
unlikdy  ever  to  be   able  to  attend,  though  it  iq>pear  by 

(1)  Dalt.  Just.  c.  6.    Lamb.  S17.       (9)  Stat.  55  6. 5.  e.  loa.  i.  ts. 
IS  Rep.  131.    And  see  stat  15  G.  ff.      \s>)  S  Tidd.  Pr.  859.,  7th  ed. 
G.39^  which  ffives  toch  power,  for 
the  purpcMe  of  levying  penslties  or 
naktng  diftrettei. 
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affidttvk»  thai  tbe  defiendaat  had  at  one  time  admitted  the  ez^ 
cutioikoftfaedeed;  ncnr  will  the  court,  oa  theae  grouiida^  grant 
,a  rule  for  dispensing  with  the  attendance  of  the  witness*  (1) 
And  thoi^  the  court  will  not  conq)el  the  other  party  to 
consent,  yet,  if  necessary,  it  will  aasbt  the  party  applying  hy  ' 
patting  off  the  trial,  (that  there  may  be  an  opportunity  (tf  filing 
a  bill  in  equity,)  until  the  consent  is  obtained,  or  the  witness 
returns ;  and  i^  after  all,  the  defendant  should  refuse,  the 
court  will  not  g^^e  him  judgment  as  in  case  of  a  nonsuit.  (S) 

"When  a  party,  after  obtaining  leave  by  consent,  examines 
witnesses  abroad  on  depositions,  he  will  not  be  entitled  to  any 
aUowanoe^  in  the  taxation  of  costs,  fixr  the  expense  of  taUng 
the  depoeitiims,  although  he  may  proceed  in  the  actimk  (5) 
The  same  rule  prevails  in  the  court  of  Chancery :  if  a  parqr 
Implies  to  that  court  for  a  commission  to  frmmine  witncsae% 
he  must  pay  the  expenses. 

'Where  a  cause  of  action  has  arisen  in  India,  or  any  offence 
has  been  committed  there,  wludi  is  tried  in  this  oountry,  the 
evidence  of  witnesses  resident  in  India  may  be  obtained  in 
die  manner  prescribed  by  staL  19  G.  9.  G.6S.  s.  40.4»4.(4y 
The  evidence  of  witnesses  in  India  may  also  be  obtained,  ia 
support  of  a  biU  for  a  divorce  in  parliamenl^  by  tbe  provisions 
of  Stat.  1  0. 4.  c.  lOh;  and  in  the  case  of  a  prosecution,  for  an 
offence  commitfeed  abroad  by  any  person  emplc^ed  in  the 
public  service,  the  evidence  of  witnesses  resident  abroad  may 
be  obtained  in  the  mode  pointed  out  by  stat.  42  0. 5.  c  SS.    . 

If  the  defendant  is  imable  to  proceed  to  trial,  on  account  of  Material  wit- 

tenn-time,  or  Bpplj  to  a  judge  in  vacation,  on  an  affidavit  of 

(1)  Jones  ▼.  Brewer,  4  Taunt.  47.  (s)  Stflphens  v.  Crichton,  2  East, 

(9)  Furiy  V.  Newnham,  S  Doug.  259.  Taylor  v.  Roy.  Ex.  Ast.  Comp.. 

4l9.  Mofttyn  V.  FabrisBiyCowp.  174.  8  Etfst,  ^99. 

Calliard  v.  Vaoghan,  1  Bov&PulL  (4)  GriUard  v.  Hogue,  1  firod  &! 

911.    Ab  to  the  admissibility  of  de-  Bing.  519. 

positions  on  interrogatories,  see  9d 

part,  c  4.  s.  9. 
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.As  it  is  the  province  of  tlw  jiuy  to  conaMar-w^nldfigrai, 
of  credit  ought  to  be  given  to  evidence,  so  it  is  iox  the  couvt 
alone  to  determine,  whether  a  witness  is  competent^  or  tbe^ 
evidence  admissible.  Whether  there  is  any  evidence,  is  a 
question  for  the  judge:  whether  it  h  s^SctetUy  is  bt  the 
juxy.  (1)  And  whatever  antecedent  fiu^ts  ar^  i>e«ess«iy  tp  be 
a3oertained»  for  the  purpose,  of  decidii^g  tba  que&tioaof  itQVik* 
petency  or  admissibility  of  evidenoe^  a%  fyr  eaMW^pky  Redder 
a  child  understands  the  nature  of  an  oath  *^or  wb(94ier  th«. 
confession  of  a  prisoner  wjna  voluioitaiy  — ^  or  wbether  dqclw- 
ations,  o&red  in  evidence  as  dyii^  dwtoratioBim  veve.madQ 
under  the  inunedii^  apprehension  c^  diwth  ***  diea^  wd: 
other  &cts  of  the  same  Idndf  ar«  to>.  bf^  drtfrrwiwwA  by  lh« 
court,  and  not  by  the  jwy. 

Causes  of  in-        By  the  law  of  England  the  objections  to  the  competency  of 

witnesses  are  fourfold.  The  first  ground  of  incompetency  is 
want  of  reason  or  understiyiding :  a  second  ground  is  defect 
of  religious  principle :  a  third  ground  arises  from  conviction 
of  certain  crimes,  or  from  infiupy  of  cbpur^ctier :  th^  fourth  audi 
most  general  cause  of  incompetency  is  interest  Either  of 
these  grounds  of  incompetency  will  exclude  the  witness  from 
giving  any  kind  of  evidence.  *^  I  find  no  rule  lesa  compte-* 
hensive  than  this,"  said  Mr.  Justice  Lawreoce  in  the  case  of 
Jordaine  v.  Lashbrooke  (2),  "  tb^t  all  persous  are  admissible 
witnesses,  who  have  the  use  of  their  reason,  and  such  relig^ou3. 
belief  as  to  feel  the  obligation  of  an  oath,  who  have  not  been, 
convicted  of  any  ipfamous  crime,  and  who  are  not  infiueiiced 
by  interest**  * 

(1)  By  Buller  J.  Comp.  of  Car-      .(«)  7  T.R.  610. 
MDten,  &e.  v.  Ui^ward,  boug.  3  76, 
Bull.  N.P.S97. 


competency»j 


^^■»ir  HI      ■>     >ll|'ii 


*  After  taking  a  view  of  l^a  lav  af  £«ibnd»  it  aiajr  not  be  iboofjttt, 
interestiiig  to  inquire,  what  was  the  ^ule  of  the  Roman  law,  respecting  the 
disqualification  of  witnesses.  The  classical  reader  will  readily  excuse  an 
id(usion  to  «uch  a  subject;  and  the  more  severe  student  of  law  will  garden 
the  oipession,  when  ne  considers  the  great  influence  which  the.cqdeiipf 
Jiudoian  formerly  obtained  ia  this  as  in  every  other  coaniryy  Tbf^frmi^- 
"'^  relet  were'lbe  fellowJbg.  '  ^  Admittendi  non  mnt  ad  testimonii  fidem. 
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An  enqiur^  into  thaB^^erftl  causes  of  inconip^lieni^  fiji^ 
the  subject  of  the  four  following  chapters. 

Firsts  as  to  incompetency  fiir  want  of  underrtanAng. 

Persons,  who  hare  not  the  use  of  reason,  llfiour  under  a  Idwci,  4c« 
physical  disqnaSficatSon,  and  bbttL  linar  infimnty  are  nttoetfy 
incapable  of  giving  evidence.  IbsaCDe  persons,  idiot^  and 
lunatics  undsr  dfie  lAlluence  of  Aefr  malady,  kf^  m  this  situ-' 
alion.  (1)  Bat  Innatks,  and  other  persons,  though  subject  toi 
teniporatj  fits  of  insani^,  msj  yet  be  witnesses  in  thdr  hidif 
intenrals,  if  tl^ey  have  sufficiently  recovered  their  understand- 
ings. (2)  And  a  persoin  bom  d^  and  dumb  is  not  oi^  tfitft^ 
account  incompetent^  lmt»  if  he  has  sufficient  understandmg; 


I ■'    ii  « 


<pi  impidNm  cnnti  qsi  jiMMt  palilioO'  tkkiMWti  wta^  sjtqi^  tMn- 
in  intMiim  mtitotus   non  erii :  miive  in  ^^nculit,  cutodi&Te  public^ 
crit.     Adi^mg,  wt  fepetaii4iini«i  damnatm,  eft  o))r  ttafinMiuni  aieni» 
dnm   daimistiw  vd  noa  dierodnw,  «d  tttdnisiuniii  opn  adluberi  sot 
Utf.  —  I<fiillus  Idoneui  leitii  in  r«  tu&  InteUig^tur; — Testu  idbiieus  paW 
liliB  «it  filiat  ymn  son  eH.— l^eg^  14ti|^  caufsmi',  tie  tntita  teumtiBunr' 
nt  testiaiooiniD  Itcif  dieat  adrersos  apceniiD»  yeoemiD^  Vitruanpy  privi^ 
mna;  toftrtnuiny  flobrinaiD^  soliHiid  oattiiD,  eosve  qui pnore gtida  Mint.— ^ 
IflaiMt  Mm  Tideator  erne  m»m,  qmbm  imftmri  potete;  at  tt^u»§m$s 
domcttici  tesdaMfiii  fides  iamiobatur*  —  Univt  •mmmodo  teitit  remoruiQ 
non  andbtor,  atiansii  prosdare'cariae  bonorefulgeat. — Testes  cm!  aareniis 
'  ideiB  suam  tastaiioois  Tadllaiii;  audiandt  wm  sqivt*'*-^  I%qsi«  iih.  a,  ttU  4, 
deTestibiii.    DomaL  b.S.  sect.  3»  of  Proofs  bf  Witnesses.    HuberiPrselect 
Jiir.  CSV.  lib.  as.  tit.  5^  de  Tetdbus; 

The  Roman  law  will  appear,  in  the  foregoing fcnilatioai^  to  harebeea 
aoo  namw  and  restrictive  on  the  question  ofmcompHemy.  Its  roaxiais  were 
much  wiser  on  the  sabjeet  of  the  credHiUfy  of  witnesMs;  **  Testium  fides 
(«^v  tba  IH9est|)  diligenler  eaam^ianda  est.  Ideoqae  inpertofi&  aorom 
cxploranda  imprunis  conditio  cnjusque;  utnim  qais  dacuno  an  pldoeius 


bilis:  an  locoples  vcj  e^s  sit^  ut  lucsi  caus&  qaid  fiuila  adaittat  t  val  an, 
iainrteua  ai  sit,  adrersus  qnem  testunontiim  fart :   tc)  amicus  ei  sit,  pro  quo 
tesliBMHiinm  dat.     Nam  si  careat  suipjdone  tastimoninm  rel  prober  per- 
soaaaSy  a  qua  rettur,  quod  hoaesta  sit  {  Tti  propter  oansaui  qnod  naque 
kiatf^  naqua  i^atlp,  naope  inioBcitifls  causa  sity  amuttandus  ast^    Ideoqoa' 
IXntt  Hadriadus  ViTi>  Varo  lc;gato  protiddse  Cffiotr  reseripsit,  eum  qai 
isiili>ai  BiaApossa  scire,  qtfarta  fides  babendasit  testiboi    V«faae|Wte|to^ 
bsMc  SBDL    Tu  nu^  scire  potes,;  quanta  fides  habenda^sittestibu^;  dpi,  et 
cajm  dipntatis,  et  cnjus  gstimationis  sbt:  efqnr  nnpttdter  vW  siat  tUxHet^ 
vttnm  aaoB  eundemqua  maditatam  sermonaaf  afttateHntvan'ad'ea'  qdss^ 

inaenogBfansadanipaaaTarisiimUarespondariiit***     D^.  lib.  ^.  fit.  ^t 
ar^5. 
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inajr  give  evidence  by  signs  with  the  assistance  of  an  inter* 
preten  (1)  • 

Children.  ^  witness  must  not  only  have  a  competent  share  of  reason^ 

but  also  know  the  nature  of  an  oath.  Children,  therefore,  who 
•  are  not  able  to  Tinderstand  its  moral  obligation,  cannot  be  ex- 
amined. (2)    There  seems  to  be  no  precise  age  fixed,,  at  which 
infimts  are  excluded  from  being  witn^esses.     At  one  time, 
indeed,  their  age  was  considered  as  the  criterion  of  their  com* 
potency ;  and  it  was  a  general  rule,  that  none  could  be  admit- 
ted ■  under  the  age  of  nine  years,  very  few  under  ten  (S) ; 
which  was  in  some  measure  denying  them  the  protection  of 
law.i^piinst  secret  acts  of  violence*  (4)     A  more « reasonable- 
rule  has  been  since  adopted :  and  the  admissibility  of  children, 
is  now  r^ulated,  not  by  their  age^  but  by  their  apparent  sense 
and  understanding.     In  Brazier's  cas^  on  an  indictmoU  for 
assaulting  an  infimt  of  five  years  of  age  with  intent  to  ravish' 
her,  it  was  agreed  by  all  the  judges,  that  childrcti  (^  any  age 
n[^;fat  be  examined  <m  oath,  if  capable  of  disthi^ishing  be- 
tween good  and  evil :  but  that  they  cannot  be  examined,  in 
any  case,  without  oath.  (5)    This  is  now  the  established  rule 
in  all  cases,  criminal  as  well  as  civil,  and  whether  the  prisoner 
is  tried  for  a  capital  ofience,  or  for  one  of  an  inferior  nature* 
When  the  child  has  appeared  not  sufficiently  to  understand 
the  nature  and  obligation  of  an  oath,  judges  have  often  thought 
it  necessary  for  the  purposes  of  justice^  to  -pot  off  the  trial  of 
the  prisoner,  directing  tliat  the  child  in  the  mean  time  should . 
be  properly  instructed. 

If  a  child  is  too  young  to  be  sworn,  it  follows  as  a  necessary 
consequence,  that  any  account,  which  it  amy  have  givai  to 
others,  ought  not  to  be  admitted.    On  an  indictment,  there- 

( I )  Ru$ton'»  case,  l  Leach,  Cr.  C.  ^4)  Bull  N.  P.  ssj. 

4^*  i^j  finzier'ft  citte,  1779,  l  Eait, 

.(2jConi.I)ig.tit.Te«lnioigne,A.l.  P.  C.  443,  44«.    Bull.  N.  P.  S93. 

Bull  N.  P.  SDS.    Gilb.  Ev.  150.  i  L^ach,  Cr.  C.  s»7.    4  Black.  Com. 

(3)  R.  ▼.  Traven,  f  Stra.  700.  and  Si 4.                                                 , 
cases  in  £ast»  P.  C.  449.  S.  P.  1  Hal. 
P..C,3a2.    s  Hal.  P.  C.  278. 
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fore,  for  a  rape  on  a  child  five  *  years  old,  where  the  child^ 
was  not  exammed,  but  an  account  of  what  she  had  told  her 
mother,  about  three  weeks  after  the  transaction,  was  given  in 
evidence  by  the  mother,  and  the  jury  convicted  the  prisoner, 
principally,  as  was  supposed,  on  that  evidence :  the  judges, 
on  a  case  reserved  for  their  opinion,  thought  the  evidenoe 
clearly  inadmissible,  and  the  prisoner  was  accordingly  par- 
doned. (1)  • 

When  the  evidence  of  children  is  admitted,  says  Mr.  Jhstice 
Blackstone  (2),  it  is  much  to  be  wished,  in  order  to  render 
their  evidence  credible,  that  there  should  be  some  concurrent 
testimony  of  time,  place,  and  circumstances,  in  order  to  make 
out  the  fiict;  and  that  the  conviction  should  not  be  grounded 
singly  on  the  unsupported  accusation  of  an  in&nt  under  years 
of  discretion.  It  seems,  however,  impossible  to  lay  down  any 
general  rule  on  this  subject,  applicable  to  all  cases.  A  prisoner 
may  be  legally  convicted'  on  such  evidence,  alone,  and  unsup- 
ported; and  whether  the  account  of  the  witness  requires  to  be 
corroborated  in  any  part,  or  to  what  extent,  is  a  question  ex- 
dusiveljr  for  the  jury,  to  be  determined  by  them  on  a  review 
of  all  the  circumstances  of  the  case,  and  especially  of  the 
manner  in  which  the  child  has  given  his  evidence.  The  evi- 
dence may  be  fio  circumstantial,  so  plain  and  clear,  and  so  free 
from  all  mixture  of  partiality  and  ill  will,  as  to  leave  no  reason- 
able doubt  of  the  prisoner's  guilt,  although  it  stands  unsup- 
ported by  other  witnesses. 

« 

(I)  R.  V.  Tnckep,  ipos,  MS.    See  •    (2)  4  Com.  214. 
alio  R.  T.  Bnutier,  supra,  p.  SO. 

*  B^  the  law  of  Scotland,  children  cannot  be  examined  on  oath  und«r  the 
age  of^ twelve:  but  their  declarations,  it  seems,  may  be  taken  without  oath, 
and  left  to  the  consideration  of  the  jurj.    See  Burnett  on  the  Crim.  Law  of  ' 
Scotland,  p.  89 1 .,  and  Hume's  Comment,  on  the  Law  of  Scotland,  vol.  ii.  350. 
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Infidels^ 


CHAP.  IIL 
Of  Jncompetmcy  from  Dtfect  qf  Setigiaus  Principle. 


^HE  second  gtound  erf  inixHDpeteiicyy  wUeh  has  beea  men- 
tioned, is  defect  of  religioiis  pnndple. 

All  tntaesses,  before  they  are  fixaminfaJ^  are  l*equi^  \o 
take  an  oath,  by  which  they  appeal  to  the  Supreme  Beiag  fer 
the  truth  of  the  eyidtince  which  they  are  about  to  give.  This 
necessarily  implies  a  belief,  that  by  the  laws  of  God  truth  ia 
enjoined,  and  &lsehood  punished.  It  is  not  sufficient,  thf^  a 
witness  belietes  himself  bou&d  to  speak  the  truth  firom  a  regard 
to  character  or  to  the  eommon  interests  of  society,  of  from  fear 
of  punishment.  (1)  Such  motives  have  indeed  their  influence^ 
and  may  come  in  aid  of  the  religious  obligation,  but  they  are 
of  a  nature  so  capricious  and  infirm^  and  so  liaUe  to  be  per- 
y^rt^,  as  to  afford  little  or  no  security  tot  the  observance  of 
truth.  Our  law  therefore,  like  th|it  of  most  ether  dvilis^ 
countries,,  requires  a  witness  to  believe  that  there  is  a  God 
laid  a  future  state  of  reward  and  punishment^  and  that  by 
taking  the  oath  he  imprecates  the  Divine  vengeance  upon  him- 
self if  his  evidence  shall  be  fidse.  (3) 


AAcis{«,  Atheists,  Bbd  such  infidels  as  profess  not  any  religion,  that 

tan  bind  their  consciences  to  speak  the  truth,  are  excluded  from 
bemg  witnesses.  {3)  Lord  Coke,  indeed,  says  generally,  that 
an  infidel  cannot  be  a  witness  (4),  in  which  denomination  he 
intended  to  comprise  Jews .  as  well  as  Heathens  {i) :  and  Mr. 
Seijeant  Ma^rfdns  thought  it  a  sufficient  objection  to  the  com- 
petency of  a  witness,  that  he  believed  neither  the  Old  nor  the 
Kew  Totament  (a)    Ix>rd  Hale  however  was  of  a  diftrcnt 

(1)  Rtifton's  csie,  l  Leachy  Cr.  C.       (4)  Ca  Lit  «.  b. 
^SS.  Is)' 9  Inst.  506.       a  loft.    165. 

(a)  White's  ease,  l  Leacb,  Cr.  G.    1  AOu  48.    Willes,  ^i. 

**?\  i  ^^'  "^-  *«•  W  Hat^k.  P.  C  b.  8.  c.  46  s.  14S. 

(s)Bull.  N.P.  S9».     iAtk.4a 
45.  4S;    6ilb.Ey.  12S. 

IT     ' 
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opmioQ,  and  strongly  points  out  the  nnreascmableness  of  ex* 
dnding  indiscriminatdy  all  Heathens  from  giving  evidence^  as 
w^  as  the  inconsistency  of  compiling  them  to  swear  in  a 
fimn,  which  they  msy  possibly  not  consider  binduig.     '<  It 
w^ie  a  very  hard  case,  he  says,  if  a  murder,  committed  here 
ill  piresence  only  of  a  Turk  or  a  Jew,  should  be  dispqnishahle^ 
taecanse  sudi  an  oath  should  not  be  taken,  which  the  witness 
holds  binding,  and  cannot  swear  otherwise^  and  possibly  might 
think  himsdf  under  no  obligatbn,  if  sworn  accordii^  to  the 
usual  style  of  the  courts  of  England."  (1)    All  doubts  upoil 
subject^  however,  eate  now  removed.    In  the  oddmled 
ci  Qinichund   and  Barker,    (which  came  before  Lord 
Chanoaifer  HardwidDe^  agisted  by  Lee  C  J.,  WiUes  C.  J.,  «m1 
Parker  C.  B.)  it  was  solemnly  decided,  that  the  dqrasitiona  of 
witnesses  professing  the  Gentoo  religion,  who  had  been  sworn 
according  to  the  ceremonies  of  their  religion  under  a  com* 
mission  out  of  Chancery,  ought  to  be  admitted  in  evidence,  (d) 
And  it  may  now  be  considered  as  an  established  rule,  that 
kkfideb  dT  any  other  countryf  who  believe  in  a  God,  the 
avenger  of  Msdiood,  ought  to  be  received  here  as  witnesses; 
but  infiddls,  wbo  believe  not  that  there  is  a  God,  or  a  future 
state  of  rewords  and  punishments,  cmmot  be  admitted  in  any 
ease  (3) 

With  regard  to  the  ceremony  or  form  of  administering  an  Form  of 
oath,  thai  form  is  obviously  the  best,  which  most  clearly  con*  sweanng 
veys  the  meaning  of  the  oath,  and  most  forcibly  inqcxresses  its 
obligation.  And  since  this  is  not  an  essential  part  of  the  oath, 
but  entirely  of  human  institution,  and  has  varied  in  difierent 
times  and  countries,  though  the  substance  of  the  oath  must  be 
the  same  in  all,  it  is  obviously  necessary  to  allow  melt  to  swear 
aecoiding  to  the  peculiar  ceremony  of  their  religion,  that  is,  id 
the  manner  which  they  consider  binding  on  their  conscience* 
**  Possibly,'*  says  Lord  Hale,  "  they  may  not  think  them- 

(1)  8  Hale  P.  C.  279.  •  (5-)  Willw,  549.     1  Atk.  45.    Fa- 

(2)  Omichundand  Barker,  1  Atk.    china  v.  Sabine,  Stw,  1104.    Mor- 
21.    I  Wils.  S4.  B.  C.    WiJles,  5^3.    gaii's  case,  Lcacb,  Cr  C.  64, 

S.C. 
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selires  under  any  obligation,  if  sworn  aocoiding  to  the  usual 
style  in  the  courts  of  England."  (1 )  Jews  hare  therefiire  been 
sworn  in  our  courts,  from  the  earliest  times,  on  the  Penta* 
teuch  (2) ;  and  no  distinction  appears  ever  to  have  been  taken 
between  their  swearing  in  a  dvil  or  in  a  criminal  case*  In  an 
old  case^  where  a  witness  refused,  to  be  swcmtu  in  the  usual 
form,  by  laying  his  right  hand  on  the  book  and  kissing  it  after- 
wards, Glin  C.  J.  ruled,  that  he  might  be  swom»  by  having 
the  book  laid  open  before  him  and  holding  up  his  right 
hancL  (3)  <^  In  my  opinion,"  said  the  Chief  Justice,  *^  he  has 
taken  as  strong  an  oath  as  any  other  witness."  On  the  trial 
of  some  of  the  rebeb  at' Carlisle  in  the  year  1745,  a  witness 
being  sworn  in  the  same  manner  by  holding  up  his  hand,  the 
point  was  referred  to  the  judges  for  their  opinion,  and  they  all 
agreed  in  thinking  the  witness  l^ally  sworn.  (4)  There  is 
at  thisday  a  sect  in  Scotland,  who  hold  it  to  be  idolatry  to  loss 
the  book;  but  their  own  form  of  swearing  is  much  more  so- 
lemn. (5) .  Common  sense  requires  that  witnesses  should  be 
allowed  to  swear  in  that  particular  form»  which  they  consider 
binding  on  their  conscience*  A  Quaker  igffirms  the  truth  of 
what  he  states.  A  Jew  swears  on  the  Pentateuch,  with  hia 
head  covered.  A  Gentoo  touches  with  his  hand  the  foot  of  a 
Bramin.  Mahometans  are  sworn  on  the  Koran  (6) :  and  upon  - 
the  same  principle,  all  persons  ought  to  be  sworn  according 
to  the  ceremonies  of  their  peculiar  religion*  (7)  Whatever  be 
the  form,  the  meaning  of  the  oath  is  the  same*  It  is  an  appeal 
to  Heaven,  calling  upon  God  to  witness  what  we  aay,  and  in- 
voking his  vengeance,  if  what  we  say  be  fiilse* 

The  most  correct  and  proper  time  for  asking  a  witness, 
whether  the  form  of  administering  the  oath  is  such  as  wUl  be 
binding  upon  his  conscience^  is  previous  to  the  administration 
of  the  oath.     But  as  it  may  occasionally  happen,   that  the 


(l)  d  H.  P.  C.  279.    1  Atk.  48.  48.       (5)  Lord  Mansfield^  Cowp.  590. 
(S)  1  Atk.  40.  49.    Willet,  543.       (6J  Morgan*!  case,  1  Leach,  Cr.  C. 
Cowp.  389.  64 .,  DV  Gold  J.  delivering  the  opinion 


rsT  Dutton  V.  Colt,  2  Sid.  6.  of  all  the  judges.    Cowp.  390.    Fa- 

(4)  By  Gold  J.  in  Mildrone's  case,  china  v.  Sabine,  S  Stra.  1104. 

I  Leach  Cr.  C.  459.     Mee  v.  Reed,  (7)  Omichuod  and  Barker,  1  Atk. 

Pcake  N.  P.  C.  22.  S.  P.  21. 
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oath  is  admilustered  in  the  usual  ferm,  befixre  the  altaitiiwt 


of  the  Court  or  of  the  counsel  is  directed  to  it,  that  ques- 
tion may  properly  be  afterwards  asked.  ^  And  i^  in  ansiter  to 
such  question,  the  witness  shall  dedare  in  the  aflSnnalive, 
namely,  that  he  considers  the  oath,  taken  by  him,  to  be  bind- 
ing upon  his  oonsdenoe,  it  would  be  indevtfnt  to  ask  fiir* 
ther,  whedier  there  be  any  other  mode  of  swearing,  that 
would  be  more  binding  than  that  which  has  been  used.  (1) 
If  the  witness  says,  he  considers  die  oaA  to  be  bindiog  upon 
his  conscience,  he  a£Brms  in  eflfect,  that  in  taking  that  oiA 
he  has  called  his  God  io  witness,  that  what  he  shall  say  will 
be  the  tmdi,  and  that  he  has  imprecated  t6e  IMvine  ven- 
geanee  upon  his  head,  if  what  he  shall  afterwards  say  is 
lalse ;  and  when  tihis  is  done,  it  would  be  perfectly  unneces- 
saiy  and  irrelevant  to  ask  any  further  questions.  (2) 

The  proper  mode  of  ezamimng  a  witness,  fiir  the  purpose  EiaarinaiMNi 
of  tr^ng  his  competency  on  this  ground,  is  not  to  question  ^^ 
him  as  to  his  pardcnlar  opinions,  (as,i  whether  he  believes  in 
Jesus  Christ,)  but  to  enquire  whether  he  believes  in  the  existp* 
cnoeof  aOodandafutnrestate.  In  a  case  before  Mr.  Justice 
Buller,  where  a  witness,  who  had  been  sworn  on  the  Qbspds, 
was  asked,  whether  he  belieyed  in  the  Gospels  on  which  he  had 
been  sworn,  the  question  was  obfected  to^  and  is  said  to  'have 
been  overruled  by  the  court  (S)  This  qnestiod  appears  to 
have  been  put  after  the  swearing  in  AixSi  though  before  the 
examination  of  the  witness.  If  it  had  been  asked  before  the 
witness  was  sworn,  it  seems  that  it  would  have  been  regidar; 
for  if  he  had  not  believed  in  the  Gospels,  how  could  he  have 
been  dBfectuaOy  sworn  upon  them?  The  administration  of  an 
oath  in  such  a  case  would  be  entirely  nugatory ;  and  evidence 
would  be  given  without  any  religious  sanction,  on  the  bare 
assertion  of  a  witness.    If  the  law  requires  an  oath  to  be  ad* 


(1)  ReielutioD  of  the  Judges  deli-  of  the  printed  efidence.    S  Brod.  & 

vered  by  the  Lord  Chief  Jnsdce,  in  Bing.  S84. 

the  proceedings  ontbeBll.ofPtdns  (s)  By  the  Lord  Chief  Justice,  on 

andPenaltieSy  Aug.  84. 1880.  In  the  the  same  occastoo. 

case  of  the  witaesi  Garjpulo,  p.  Uf  (s)  R.  v  Tsylor,  PedLe>  N.  F.  C. 
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Itiitiist^ed  ni  a  certain  fbrni^  and  a  witness  bdieves  not  in  any 
form  of  religiooy  the  toaseqtmioe  midt  neoessaxily  be^  that 
he  cannot  be  sworn*  (1 ) 

Qoakerk  -  There  appears  to  be  no  good  reuKm  for  not  admitting  tlw 
flokmn  affirmation  of  a  Quaike^  in  all  cases^  as  wall  as  the  oath 
of  B  Jew  or  Oentoo,  or  any  other  penon^  who  thinks  himself 
really  bomid  by  the  mode  and  farm  in  which  he  attests.  Be* 
fott  the  Revohitiody  Qnakars}  who  refused  to  take  a  legal  dath^ 
were  treated  as  obstinate  ofianders,  and  subject  to  penalties.  (8} 
But  these  hardships  were  remoTed  by  the  toleration  act  {S\ 
which  first  allowed  them  to  make  a  declaration  of  their  fidelity 
to  tbe  state  instead  of  taking  an  oath  of  all^anoe^  and  ex^ 
empted  them  fiom  all  pains  and  penalties  on  their  making,  if 
required,  certain  other  dedarations  there  pitescribed*  And  by 
another  statute,  which  passed  about  six  years  after  (4),  their 
solemn  affirmation  in  courts  of  justice  is  admitted  to  haTe  the 
same  efiect  as  an  oath  taken  in  the  usual  form,  excepting  only 
that  on  such  affirmadon  they  are  not  permitted  to  gi^e  evi** 
denoa  in  criminal  cases*  This  exoeption  against  theteslimoiiy 
of  Quakers  in  criminal  ptx>secntbns,  which  Lord  Mansfield 
has  called  a  strong  prejudice  in  the  minds  of  the  great  men 
who  introduced  the  statute  (5),  has  been  continued  in  the  sev^ 
Kal  auooeading  acts  of  the  legislature  on  dus  sul^ect  (^)  Thd 
aouadness  aAd  prupriety  of  such  a  distinction  between  criminal 
and  dVil  cases  may  well  be  questioned;  lUdess  it  can  be 
shown,  that  evidence  requires  kss  sanction  in  civil  cased  than 
in  criminal^  or  diat  Quakers,  in  making  their  solemn  affiran^ 
ation,  do  not  consider  themselves  under  a  strict  idigioils  oUi^ 
gation  to  q)eak  the  truth.  The  affirmation  of  a  Quaker^  a$ 
Lord  Mansfidd  observed  in  his  exteUoit  judgment  in  the  ease 
of  Atchesoaa  against  Everett  (7),  is  in  substance  the  same  as  an 

(1)  A  tract  has  been  written  on       (4)  St,  7  &  8  W.  5.  c  34. 
this  si^ect  by  Mr.  Baron  Smith^one       (5)  Cowp.  590. 
of  the  Barons  of  the  Court  of  Exche*       (6)  St  s  O.  i .  d.  (?.     i^  ss  O.  s. 

quer  in  Ireland*  c.  46.  s.  36. 

(»)  St  15  C.  S.  c.  1.  (7)  Cowp.  382. 

(3)St.  IW.&M  C^U.  %  J3. 
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oath ;  iht  form  only  is  different;  aa  affirmation  is  a  mosiao' 
lenm  appeal  and  attestatioa  to  God. 


The  legislatttre,  bynotadmittiiig  the  affirmation  of  Quakers  ^ 
in  criminal  cases,  must  lie  nnderatood  to  nean  cauass  teeliiu«» 
callyGriminaL(l)  Tbej  may  be  received  in  penal  actions ;  asy- 
in  an  action  for  debt  on  the  statute  aggiast  bribery  in  dee- 
tions  (2) ;  80»  on  a  motum  for  an  attachment  tor  n«i-peifima* 
ance  of  an  award  {S\  or  <m  a  motion  to  quash  an  appointment 
of  overseers  (4)  I  these  proceedings  bdng  of  a  mUf  not  a  ern 
minal  nature.  But  in  all  caaes  vhich  are  substantially  of  a 
crinunal  nature,  the  affirmation  of  a  Quaker  is  inadmissible) 
8S9  in  an  appeal  for  murder  {$\  though  it  is  in  fonn  a  civil 
proceeding ;  so  on  a  motion  for  an  information  for  a  misda^ 
meanor  (6)9  or  on  exhibiting  articles  of  the  peace  (7)^  or  on  a 
modoii  for  nim-performanoe  of  an  order  of  Court  (8)  Where 
the  ai^Ucatioai  to  the  court  is  ^galfu^  a  Quaheri  his  affirmation 
may  be  received  in  his  own  defence,  though  the  prooeediag  be 
of  a  criminal  nature^  (9) 

It  has  been  observed  by  Lord  Mansfield  (10),  that  Quakers 
are  at  presfent  under  some  hardship,  in  not  being  able  to  call 
other  Quakers  as  witnesses  in  their  defence,  on  a  ehai^  eft 
treason  or  felony;  siaoe^  in  these  cases,  witnesses  on  behalf  of 
the  prisoner  are  to  be  sworn,  before  they  can  gite  evidence, 
like  witnesses  for  the  crown  (11) }  and  no  exception  i$  made  in 
the  statute,  in  order  to  give  a  prisoner  the  benefit  of  a  Quaker's 
tesUmony* 

It  hae  been  frequently  laid  down,  that  persona  emoommumh  Exeoau 
cased  are  not  ccMupetent  witnesses,  because  it  is  supposed^  Aat  ^^*^^"^ 


(1)  Cowp-  5SI.  (7)  R.  V.  Green,  1  8tr.  S«7. 

S94.    ¥mm  V.  Wtr4  rited  Aooir.    csies  on  this  ntbject  are  coOected. 


ff)Atelie«Qn¥«£?afftt,ConkS8Si       (S)  Smop  v^   Hanrood,   Willii^ 
(3)  Taylor  t«  Scott,  died  Conro.    S9i  ;  ana  see  n.  (b)  ib^  wlwES  the 
M.    ¥mm  V.  Ward,  eited  Aodir.    caies  on  this  ntbiect  are  coOected. 


soa  (9)  It   v«   (Bfachli'mtoi^     

(4)  R.  ▼.  Turner,  S  Str.  isis.  soi.  n.  R.  ▼<  Gardner^  S Burr.  nil. 

U>  CaitOe  v.  hmkti^  8  8tr<  Cewp.  sas.  89«. 

856.    Cowp.  998.  (10)  Cowp.  S91. 

(6)  R.  V.  veycfa,  s  Sir*  S7S.  R.  f^  (U)  St.  7  &  s  W.  dc  M.  C.9.  i.  1. 

Gsrdaer,  a  Bun.  1117.  }  Ama  st.  S.  c«  s.  i  s. 
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those  who  have  been  excluded  from  the  church,  are  not  under 
the  influence  of  any  religion.     The  authority,  generally  re- 
ferred to  in  support  of  this  rule,  is  a  dictum  of  Lord  C.  J. 
Coke,  in  the  case  of  the  Attorney-General  v.  Griffith  (1),  con- 
coning  the  oath  of  allegiance  required  of  Popish  recusants^' 
He  is  there  reported  to  have  said,*  ^<  By  the  stat  3  J.  1.  c. 5. 
every  recusant  convict  is  to  be  excommunicated ;  and  therefore 
on  my  drcnit  I  do  not  admit  of  them  for  witnesses  between 
party  and  party,  diey  being  not  competent  witnesses.^     On 
the  authority  of  this  dictum,   the  rule  has  been  commonly 
adopted  by  writers  on  the  subject  of  evidence;  although  the 
reascm,  upon  which  it  is  supposed  to  have  been  founded,  would' 
in  thepresent  day  be  generally  exploded;    But  now,  by  a  late 
act  of  the  lq;isLiture^  this  objection  has  been  entirdy  removed* 
The  Stat.  55  G.  8.  c.127.  8.i,  S*  enacts,  that  no  sentence  of 
excommunication  shall  be  pronounced  by  ecclesiastical  courts 
in  cases  of  contempt  or  disobedience  to  their  order,  and  that 
persons  excommunicated  shall  in  no  case  incur  any  civil  pe*^ 
nalty  or  disability. 


CHAP.  IV. 

Of  Incompetency  from  Infamy. 

A  THIRD  cause  of  incompetency  is  infiuny  of  character, 
proceeding  from  a  conviction  of  some  ofience. 

The  conviction  of  an  infamous  crime,  followed  by  judg- 
ment, disqualifies  a  witness  from  giving  evidence  in  courts  of 
justice.  This  is  strictiy  a  legftl  objection,  to  be  supported  by 
strict  legal  proof;  and  nothing  less  than  a  conviction  will  dis- 
qualify. Here  again  is  another  striking  instance,  to  show  tiie 
distinction  between  competency  and  credibility.  Witnesses  of 
die  most  in&mous  and  depraved  character,  though  not  cre- 
dible, may  yet  be  competent;  and  it  frequentiy  happens,  that  a 

(i)SjBuUtr.l55. 
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witness  is  sofiered  to  give  evidenoe,  because  not  absoltttdy  dit- 
quaHfied  by  the  rules  of  law,  though  at  the  same  time  he  maj 
be  fiur  lower,  in  point  of  credit  and  real  character,  than  aiH 
other,  who  is  at  once  excluded  as  incompetent  Writers  on 
the  subject  of  evidoice,  therefore,  distinguish  between  dm 
infamia  juris  and  the  i^famiajactu  Of  these  tests  of  inlainyy 
the  latter  may  destroy  the  credibility  of  a  witness;  but  it  ift 
the  former  only  that  can  destroy  his  competency. 

In  treating  of  this  subject,  it  is  proposed  |l^>copisidBr,  in  the 
first  section,  what  offences  incapacitate,  and  how  a  witneaa 
miiy  be  restored  to  las  oqwpeUsa^ ;  in  the  secwd,  to  coiiside]^ 
the  endenoe  of  aocompU<Des« 


Stcr.  I. 

incofociUUe  ;..  and'  (jf  ike  mode  ^.  red^icmg. 
Camp€t€ne^^ 


Thske  are  many  olBBnces,  wbicb  our  law  conaders  such  What  crimtt 
imifihes  on   the  moml  •  ckars^ter.  AAtn   itMnmAi^fttto   IWwn-  d^V^* 


evidence  in  courts'  of  justice.  (1)  Of  this  kind  are 
treason,  and  every  species  of  the  crimen fiUsi^  such  as'fbi^gery,' 
peijnry,  subornation  of  jSeijuiy,-  attaint  of  Adse  v^^ct  (9),  and 
other  offences  of  the  same  description^  which  involve  the  charge 
of  &lsehood,  and  affisct  the  public  administration  of  justice.  (S> 
The  whole  dass  of  offfiooes^  whid^  cdkne.  underthe  denomfai- 
ation  of  ftkmy  (4),  that  is,  all  oflbnoes  'whadi  occasion  a  for-' 
ieiture  of  lands  or  goods,  will  have  the  satne  effect  in  rendering* 
a  witness  incompetent;  thou^  it  is  obvious,  that  crimes  are 

(1^  Gilh  £v.  1S6.  fiiill.  N.  P. SSI.  jui&cio  danbati,  et  non  in  intcgniai 

(S)  Co.  Lit.  6.  h.  Hawk.  b.  S.  c.  40.  refttuiti^  Mbnittendi  noo  tont  ai  teit* 

t.loi.Com.I>^.tttTestmoigne»A»5.  dmsiui  fidevn."    I)%.  lib.ss.  tit.5. 

sH.P.Ci  977.   Fortesc  Rep.  S09.  deTestibu8.  vts.  f.5. 

Jones  V.  MstoD^  s  Stia.  SSf  .  Walkei  (s)  See  the  judament  of  Sir  W^ 

V.  Kesrne^,    9  Stnu  1148.     Our  Soott  in  the  caieon^lle  de  Vsnovie 

esrUert  wn|cr»  notice  thu^cme  of  andothen^Mayls.  It  17. 

iHtquslifioittbn.;  llie  rule  of'tlie  Ro^  (4)  Co.  Lit.  «.  h.  .  Com.  Dig.  nbi 

man  k|r  wa».^tl|^e  tam^;  <;  publico  «ift     .    ,  i.  . 
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not  mwogw^  putiififiea  t^  (m  l^gMiatui^  a  pNfxxrtiott  ta 
gollCy  Mid  there  maj  be  more  depravity  in  fraads,  which  are 
ncM  punishably  than  in  some  kind&  of  felony.  By  the  oom«* 
inen  lav,  a  person  amricfed  of  petty  larceny  was  not  a  oom-- 
peOent  witness,  as  the  offence  was  felony,  no  less  than  grand 
kreeny  (1) ;  bnt  now  by  stat.  ST  0. 9.  c.  35.  it  is  enacted,  that 
ao  t>er8on  stodl  be  inconipetenrt  by  reason  of  a  conviction  fer 
petty  larceny/  . 

Some  oAer  x/Kkno&Sf  also  make  a  witaies^  incompetent  after 
ccHniction  and  judgment;  as  pnemnnlre;  barretiy  (^,  or  die 
haidng  bribeil  a  witness  to  absent  himself  and  not  give  evi-- 
doice.  (3)  And  a  witness  is  disqnalified  by  attaint  of  con*- 
spiracy  at  the  suit  of  the  king  (4),  that  is,  of  a  conspiracy  to 
accuse  another  person  of.  a  capital  offence  (5) ;  for  then  he  is 
to  have  the  villainous  judgment,,  add  lose  the  freedom  of  the 
law.  It  is  otherwise,  says  Lord  Hale^  where  he  is  attainted  of 
a  conspiracy  a|>  the  suit  of  the  party  (0) ;  and  in  a  late  case  in 
the  Admiralty  court,  whieh>  underwent  much  discussion,  Sir 
W.  Scott  determined,  on  great  consideration,  that  a  conviction 
fiK  a  GQOspirafijF  to  qobM^I^.  a.  #aiidi  would  not  render  an 
affidavit  oi  the  oonvict  inadflttseibie.  (7)  So^  H  should  $mtik^ 
at  pemon,  who  has  been  eonvicteii  of  winning  by  fmud  or  ill 
practice  in  ceilAin  g|»aes»  would  not  be  a  competiBnt  witness^ 
since  the  atat  9  Ann»&  lii.B*,8k  not  only  inflicts  ap^ialtyt; 
but  also  anacts»  that  he.sbalL  be  deemed  in&mooa;  and  one  <£ 
the  legal  consequenoe^  of  infiuny  is  incompettoK^  to  give  evt^ 
daMa.  in  a  court  of  jnatioe.  (8).  As  coimcts  in  such  efieswet 
cannot  be  witnesses^  they.  csBmoit  maker  sffida^ts  to  suppert  a^ 
dun^  against  odiecs ;  bo^  to  eUctdpate  or  defend  theinselv€a,i 

*  4 

(n  8  H.  P.  C.  977.     Peadock  y.  Hawk.  P.  C.  b.  1.  c.  7s!  s.  9.    Com. 

Maaunder,  WiUes,  667. ;  where  the  Diff.  uKn  sup. 

sathorities  oa  this  point  are  coU  (5)  2  H.  P.  C.  877.     Hawk.  ib. 

leeted  See  R.  y.  CroBsfey,  8  Leach,  O.  O. 

(a)  R.  y»  Fbrdi  f  Salk.  690.    Bull.  496. 

N.  P.  898.    See  Com.  Dig.  tit.  Testy  (e)  8  H.  P.  C.  877.     BaTille  ▼; 

Bioig&e-,  A.  ^.  Roberts,  Cartfa:  416      Hawfc.  abl 

(9)  AdlttdgedinClancey^scase^fa^  9up. 

seyen  judges ;  Hoh  C.  J.  doabtiAg  at  (7)  In  Ae  t»Ae  of  THIie'de  TIWoJ* 

ftit  ^  Poitese!  R«^.  toe.  Tie  and  others  Mht  ist  \9\r. 

(4)  Co,  Lit.  6.  £    8  M.  P.  C.  rtti  (9)  Co.  Lit.'  6;  ^fbittse.  M. ' 
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tbek  •fidftvite  bam.  bceo  allomiCl);  and  npoo  dit 
(VJH^le  tke  affiiamftiooft  of  Quakes  aie  admitted  in  their 
ditf<90Qe  ou  a  crinuML  ohai^ 

Qntbmy  in  a  peBMMdl  adM»  is  M  gwvvHi  of  es^^ 
But  judgateol  oCouifewijr  £»r  tieaaoii  or  fiskny,  iqppearing  en- 
reoerd  bjr  the  ahcojff'a  .retain:  erf*  the  eadgent,  has  the*  same' 
eAot  as  jadgaoit  after  a  Tenfict  or  ooi]ftssioii(8);  il  fi>Uow8» 
thoefcue,  that  sabh  an  oudaw.  cannot  be  a  competent  wit» 
ivea9.(4^) 

Some  iciQcia  of  ppniahmept  wwe  fanoeily  duHight  to  bo 
marks  of  infioay,  and  therefore  witnesses  were  firequendy  r»>* 
jected  after  branding,  or  after  standing  in  the  pillory;  these 
bein^  the  usual  pnniahments  for  the  crimen  JakL  (S)  Bot  ihe 
dislwti^i  ia  obvious^  andnovdeariyieltlad,  thalitiaaottho' 
pimishment^  bnt  the  natnre  of  the  oAnee^  whioh  causes  i»*-i 
&mj4{6)  The maanmi^  es: daikio non ex sapplicio eaeigte 
iafiWMa>  Thus,  itis^no  ob)eetioii  against  the  oompelaiey  of  a 
witnesii  llui  he.  has  been  in  the  ^Icny  fixr  a  hbel  on  ^' 
gmreEMBenti  or  far  a  trespass^  or  a  liot  (?)  He  is  no^in* 
competent,  ynjesa  he  has  saAved-  ferthemsieft^/bfaiy 'as^  for 
peijaiy,  &c.;  in  which  case^  it  is  the  crimen  not  die  ponidi* 
manti  that  Jmaapackatesk  And,  onthe^  other  han^  after  jadg^ 
menl.  for  the  latter  kind  of  otecey  he  is  not  eonq»etent,  thoitgli 
thepuniahm^ntmay  hate  besD  only  a  fina  (S) 

Infaiy,  aoriaiBg  foomthe  santssKoofaoovrtof JBsdce^  must'  Proof  of  jtt4f- 

461.    Cbadesworth's  csm^  cited  by  B^.  f09.    Friddle's  cste^  2  Leach, 

tteConrt  hi  Wdker  ▼   Keamejp,  Cr.C.'499. 

s.Str.  ni%  (f)  Clist«r«.Ifoiikiii8,&IiesL4a8«^ 

(2)  Co.  Lit  6.  b,      Com,  Dig.  Com.  Dig.  Te«tm.  A.  5.     Gilb.  J^t, 

ItattniiJLS^  Hsapll4P%'CkKe.7«.  is?;    Fsrtesc.  Rep.  so^.    In  mdt' 

>^i.  107.  cases,  punishment  by  the  pillory  it 

(5)  5  Inst  SIS.    Hawk.  P.  C.  b.  S.  now  abolished.  See  st  56  G,*5.  c.  12S. 

c  4a.  s.  sSi  But  ^tuM  statute  does  not  make  any 

(4)  £Seli«^asase,  SirT.  Ra;^.  MSi  akeration  in  the  punishment  of  per* 

(5)  2  H.  P.  C.  S77.  Co.  Lit.  6.^.     jury,  orof  subonmon  of  perjury. 
(t)tjGilb.  9a^  iS9i  BalL  M»  P.  9ss.       (s)  lU^.  Ford/S  Sslk.  690.    Bldl. 

R.  ▼.  DaTis,  5  Mod.  75.    Ri  ¥r  Ford*,    N.  P.'^t.    Cro^V  case^  lo  8t  Tir« 
Silk.  690.  Pendock  T.  Ifackinder,    4S.  Appx. 
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be  established  by  regular  proof  of  a  conviction  and  j^^ 
the  duecourse  of  law.  The  rule  most  commonly  laid  down  is^ 
that  a  conviction  makes  the  witness  incompetent  But  it  is 
not  to  be  understood,  that  conviction  alone  incapacitates ;  the 
conviction  may  possibly  have  been  quashedf  on  a  motion  in 
arrest  of  judgment.  (1)  The  judgment,  therefore^  as  well  bs 
the  convictum,  must  be  proved ;  and  the  genaral  rule  is,  tloit 
the  judgment  can  only  be  proved  by  the  reooni  or  by  a  copy 
of  the  record.  (2)  Even  an  admission  by  the  witness  hims^ 
of  his  being  in  prison  under  judgment  fer  grand  larceny  ($), 
or  of  his  having  been  guilty  of  perjury  on  another  occasion  (4)9 
will  oot  make  him  incompetent^  however  it  may  aflect  his 
credit. 

I£  the  objection  to  the  competency  of  a  witness  is  founded 
on  criminal  proceedings  institated  in  a  foreign  oour^  these 
prdoeedings  must  appear  on  their  &oe  to  be  rqiukr,  and  be 
r^rularly  proved.  A  document,  purporting  to  be  an  indict- 
ment and  conviction,  is  impeifect  as  a  recc»d,  witlioot  a 
caption;  since  the  caption  shows,  by  what  autfaorily  die  in-^ 
dictment  was  found.  (5)  And  the  indictment  mutt  state  all 
circumirtwces  essential  to  constitute  the  cdEence.^5) 


Revenal  of  The  party,  who  objects  to  a  witness  as  attainted,  will  have 

to  prove  the  attainder  by  proceedings  in  the  r^gular/ONUse  of 
law;  and  the  opposite  par^  may  produce  other  proceedings 
in  answer  to  the  objection*  If  a  conviction  and  judgment  are 
read  on  the  one'  side^  tiiis  may  be  answered  on  die  odier  by 
reading  a  reversal  cf  the  judgment  upon  a  writ  of  error.  If 
the  incapacity  arises  from  outlawry  under  a  diarge  of  treason 
or  felony,  it  will  be  removed  by  proof  of  the  reversal  of  that 
outlawry.  Or  if  the  objection  is,  that  the  witness  has  been 
attainted  by  an  act  of  parliament,  which .  subjects  him  to  all 

(1)  Leey.  GansdyCowp.  s.  Gilb.       (4)  R.  ▼•  Teale,    11  Bast»  SQe.< 
£▼.  1S9.  Com.  Dig.  Ut  Testm.  A.  5.    Rands  v.  Thomn,  S  Mude  &  8elw. 
Sutton  ▼.  Bithop,  4  Burr.  3S85.  S4S. 

(8)  Com.  Dig.  lb.    8  East,  79.  (s)  Cooke  v.  MaxweU,  S  Sturiae, 

(9)  R.  V.  Castel  CardiMon,  s  East,'  N.  f.  C.  1S4. 

7S. 
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the  penalties  of  an  attainder,  unless  he  surrenders  before  a 
certain  day,  (which  is  a  kind  of  parliamentary. outlawry,)  it 
may  be  shown,  that  thfe  witness  surrendered  confonnably  with 
the  act.  Such  an  objection  and  such  an  answer  occurred  on 
the  trial  of  Lord  Lovat  (1 ) ;  and  in  that  case  the  record  of  a 
proceeding,  commenced  on  the  part  of  the  crown,  and  de- 
fended oh  the  part  of  the  witness  by  a  plea  of  surrender, 
which  the  attomey-g&eral  confessed  to  be  true,  was  allowed 
to  be  conclusive  proof  of  the  fiict  of  his  surrender  within  the 
limited  time. 

A  person  convicted  of  /elony  being  thus  disabled  from  Competency 
giving  evidence,  it  remains  to  be  considered,  by  what  means, 
the  disability  may  be  removed. 

• 

1.  In  ancient  times,  this  was  effected  in  many  cases  by  a  i*  Pnrgatioa, 
proceeding  then  in  use,  called  purgation  (2),  by  which  all  per- 
sons, entitled  to  the  benefit  of  clergy,  were  allowed  to  clear 
themselves  before  the  ordinary,  even  after  a  conviction  in  the 
teQiporal  courts.    If  on  this  canonical  trial  the  party  &iled, 

which  seldom  happened,  he  was  sentenced  to  remain  in  the 
ordinary's  prison ;  and,  on  the  other  hand,  upon  his  acquittal, 
he  was  pronounced  innocent^  absolved  from  in&my,  and  dis- 
charged firom  the  punishment  incapacity,  and  discredit  incident 
to  the  felony.  Thus,  formerly,  allowance  of  the  privily  of 
clergy,  followed  by  purgation,  would  restore  the  competency 
of  a  witness. 

2.  It  was  afterwards  found  necessary  to  abolish  this  mode  of  >•  Benefit  of 
trial  by  purgation;  and  therefore  the  stat  18£liz.'c7.  s.3.  ^^^* 
enacted,  that  persons,  admitted  to  the  benefit  of  clergy,  should 

no  longer  be  delivered  to  the  ordinary  for  purgation;  but, 
*^  after  the  clergy  allowed  and  burning  in  the  hand,  shotdd 
forthwith  be  enlarged  and  delivered  out  of  prison."  In  the 
construction  of  this  statute,  the  judges  held,  that,  as  the  (rfd 
model  of  purgation  was  thus  ^en  away,  the  burning  in  the 

(1)  9  St  Tr.65s.  665.  case,  5St.Tr.  17S.    Hob.  288.    Ke- 

(«)  TVcbjCJ.  inLordWanrick'i    lyng.37. 
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band  should  be  considered,  as  having  the  same  effect  in  clear- 
ing away  the  disabilities  of  conviction.  (1)  '^  It  was  never  the 
intent  of  the  statute,"  said  Lol^  Chief  Justice  Treby,  in  Lord 
Warwick's  case,  ^^  merely  to  set  at  large  and  leave  him  a 
convict-felon ;  but  when  it  said  <  delivered,'  it  meant  ddivered 
free  from  all  inddent  and  further  penalties,  as  if  delivered  upon 
purgation."  (2)  Hence  the  burning  in  the  hand  is  considered 
in  the  nature  of  a  statute-rpardon.  (3) 

It  appears  to  be  established  by  several  cases,  that  proof  of 
the  record,  whereby  clergy  is  granted,  without  further  proof 
of  the  burning  in  the  hand,  is  not  sufficient  (4):  for  the  words 
of  the  statute'  are,  that  he  shall  be  ^*  delivered  after  clergy 
allowed  and  burning  in  the  hand."  This,  therefore,  is  neces- 
sary to  be  proved,  except  in  those  cases  where  the  benefit  of 
clergy  may  be  allowed  without  branding,  as  to  a  derk  in  holy 
orders  or  peer  of  parliament,  or  where  the  branding  is  ex- 
cused by  pardon,  or  commuted  for  another  punishment  (as  a 
fme),  and  then  it  must  be  shown,  that  the  witness  has  suffered 
such  substituted  punishment 'instead  of  the  other.  (5)  In 
Lord  Warwick's  case,  above  dted,  one  who  had  been  con- 
victed of  manslaughter  and  allowed  his  dergy,  but  not  burnt 
in  the  hand,  was  called  as  a  witness  for  the  prisoner :  and,  on 
an  objection  to  his  competency,  the  lords  referred  it  to  the 
judges  present,  who  thought  he  was  not  a  competoit  witness^ 
as  the  statute  had  made  the  burning  in  the  hand  a  condition 
precedent  to  the  discharge.  (6) 

f.  Effect  of        ^*  I^  CBises  where,  instead  of  this  burning  in  the  hand,  some 
•ufei^g  pu-     other  punishment  has  been ,  substituted  by  act  of  parliament, 

(as  transportation,  by  st.  4*0. 1,  c  11.(7),  or  a  fine  or  whipping 

(1)  Heston**  cmt^  cited  in  Fox-  Anottrong  and  Lit le,  Kel.  95.     Ld. 
I^'f  case,  S^  Rep.  1 1 0.  Searle  v.  Wil-  Warwick's  case,  $  St.  T.  R.  1 6S. 
liams,  Hob.  Rep.  S92.    Celier^s  case,  (5)  Barridgc*s  case,  9  P.  Wins. 
Sir  T.  Raym.  569.     Lord  Castle-  485.490. 

'    main's  case,  ib.  380.    Kelyng.  57.  (6)  See  infra  p.  55.  on  subsdtqtion 

(2)  Ld.  Warwick's  case,  5  St.  Tr.    of  pnnishment  for  burning  in  tbe 
178.  hand. 

(S)  Hob.  292.    Bull  N.  P.  292.  (7)  This  statute  enacts,  that  on  the 

'  (4)  Searle  y.  Wiiltams,N  Hob.  288.    conviction  of  any  person  for  grand  or 
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hynL  19  G,  3.  c  74.  s.  5.)  felons,  within  the  benefit  of  clergy^ 
tire  made  competent  after  su£fering  such  substitated  punish-* 
ment :  these  statutes  expressly  providing,  that  it  shdll  operate 
as  a  pardon,  and  completely  remore  all  incapacities.  And  it 
appears  from  the  recital  of  st  SI  G.  8.  c*  S5.  the  statute  be* 
fere  mentioned)  which  remtoves  the  incompetency  arising  from 
a  conviction  for  petty  larceny  (1),  that  in  every  case  of  grand 
laroeny,  convicts  are  restored  to  their  competency  by  suffering 
the  punishment  awarded  by  the  judgment ;  that  statute  redu 
ing  that  persons  convicted  of  grand  larceny  are  by  their  punish*^ 
ment  restored  to  their  credit  as  witnesses.  Peers  of  pariiar 
ment  (2^  and  all  clergymen  are  entided  to  benefit  of  clergy^ 
and  are  therefore  competent  ifitnesses,  without  burning  in  &e 
handy  and  consequendy  without  any  punishment  in  its  stead. 


/W 


Aa  the  privilege  of  clergy,  at  common  law,  extended  only 
to  capital  felonies,  and  not  to  petty  larcenies  or  misdemeanors^ 
|>ersons  convicted  of  petty  larceny  could  not  be  disGluu:ged 
under  stat  18  Eliz.  c.  7.  s.  3.,  which  relates  only  to  such  as 
Were  allowed  their  clergy;  nor  were  they  included  in  stat* 
19  G.  3.  c.  74.  s.  3.,  which  gives  a  dUscretionaiy  power  U$ 
substitute  a  moderate  fine  or  whipping  for  burning  in  the 
hand  (3) ;  so  that  convicts  in  petty  laroeny,  though  th^  had 
suffibred  the  sentence  of  the  law,  were  still  incompetent  to 
give  evidence^  while  in  many  cases  convicts  in  grand  larceny 
were  admissible.     This  inconsistency  was  removed  by  a  sta-* 

|>etit  larceny,  ^here  the  convict  is  cn^  atbn,  the  Couirt  may  allow  him  th^ 

titled  to  benefit  of  clergy,  and  liable  benefit  of  a  pardon  under  the  great 

only  to  the  penaldet  of  burning  in  seal.    And,  by  the  second  clause  of 

the  hand  or  whipping,  (except  per^  the  same  act,  where  any  such  offeiH 

sons  convicted  for  receiving  or  Duying  ders  shall  be  transported,  and  shall 

stolen  goods,  knowing  them  to  be  have  served  their  respective  terms^ 

stolen,)  the  Court  before  whom  the  according  to  the  order  of  any  such 

person  is  convicted,  instead  of  order*  Court,  such  services  shall  to  all  in* 

log  the  oiihndcr  to  be  burnt  in  the  tents  and  purposes  have  the  effect^  of 

hand  or  whipped,  may  direct,  that  he  a  pardon,  as  for  the  crime  for  which 

shall  be  transported  for  the  space  of  they  were  so  transported, 

•even  years;  and  on  the  conviction  (1)  This  act  is  said  to  have  been 

of  an  ofiender  for  a  crimej  for  which  proposed  by  Lord    Kenyon.     6ee 

he  would  be  excluded  fi-om  the  bene*  Evans's  Coll  Stat.  voL  3.  part  4.  ZW* 
fit  of  derj^,  but  to  whom  mercy  is 
^■tended  eft  condition  of  tnmsport- 


!! 
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tute  of  the  present  reign,   which  has   be^n  already  men- 
tioned. (1) 

4.  Pardon.  4.  The  mOst  efiectual  mode  bf  restoring  the  conipetenty  of 

awitsiess  is,  by  a  pardon,  either  tmder  the  great  seal,  or  by  act 
of  parliament.  Some  indeed  have  thought,  that  a  pardon  can 
only  remove  the  punishment,  not  the  blemish  of  character.  (2) 
But  it  is  now  settled^  that  a  pardon  of  treason  or  felony,  even 
after  conviction  or  attainder,  not  only  takes  ojQP  every  part  of 
the  punishment,  but  also  clears  the  party  from  the  legal  dis- 
abiliti^  of  infamy  and  all  other  consequences  of  his  crime.  (3)* 
'  A  pardon,  whether  under  the  great  seal,  or  by  act  of  parlia- 
ment, is  said  to 'make  the  witness  a  new  creature,  and  gives 
him  a  new  capacity :  the  crime,  indeed,  may  still  be  objected 
against  him,  as  affecting  his  credit,  but  cannot  be  urged  against 
his  Competency  as  a  witness.  And  a  pardon,  by  which  the 
king  remits  the  punishment  of  burning  in  the  hand,  is  admit- 
ted to  have  the  same  operation.  (4)  It  is  Indeed  highly  expe- 
dient, that  a  pardon  should  be  allowed  to  have  this  effect,  and 
that  a  discretionary  power  should  be  vested  in  the  crown  to 
remove  sudi  legal  incapacities :  otherwise,  a  person,  once  con- 
victed of  felony,  would  be  stigmatised  for  life,  and  treated  as 
in&mous  in  courts  of  law,  though  in  the  opinion  of  mankind 
his  character  for  truth  and  honesty  may  have  been  completely 
redeemed. 

As  in  the  greater  offences,  so  in  those  below  felony,  (as  per- 
jury at  cohunon  law,  &c.,)  a  pardon  will  restore  competency^* 

(1)  St.  31  G<  5.  c.  35,  and  56  G.  3.  Holt,  685.    4  St.  Tr.  682.    CfosbvV 

c.  29.  Iriih  Stat.  case,  Lord  Raym.  39.     Lord  Castle- 

(«)  lx)hi  Cdke,  in  Brown  v.  Gra-  main^s  case,  T.  Ray.  379.    2  H.  P.  C. 

«haw,4 fiulstr.  1 54.  Dodderidge  J.  in  878.    Hawk.  P.  C.  b.  a.  c.  57.  s.  48. 

Harris  y.  Wfiyte,  Palm.  412.   Latch.  Com.  Dig.  Testm.  A  5.  ReiMy's  case, 

81.;  and  other  dicta  cited  in  Hargraye  Leach  Cr.  C.  510. 

Jurid.  Arg.  2  vol.  p.  263.  (4)  Rookwood's  case,  Rep.  Temp. 

'  (3)  Cuddington  v.  Wilkins,  Hob.  67.  Holt,  685.  Warwick's  case,  5  St  iV. 

82.    Rookwood's  case.  Rep.  temp.  166.  Hawk.  P.  C.  b.  2.  c.  37.  s.  49. 

*  The  King's  prerogative  has  the  same  effect  in  Scotland,  in  restoring.,tbe 
competency  of  a  convict.  See  Burnet's  History  of  the  Criminal  Law  of 
Scotland,  p.  405.,  and  the  rraort  there  bf  the  case  of  Bell  and  Mortimer  in 
1800,  in  which  the  rule  was  ftilly  established. 
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where  the  disability  is  a  consequence  of  the  judgment  (1) 
But  where  the  disability  ^is  declared  by  act  of  parliament  to 
be  part  of  the  punishment,  as  in  the  case  of  a  conviction  for 
peijury  or  subornation  of  perjury  on  the  stat.  5  Eliz.  c.  9«»  the 
king^s  pardon  will  not.  make  the  witness  competent,  (l)  In 
this  case  the  statute  expressly  provides,  that  he  shall  never  be 
admitted  to  give  evidence  inxourts  of  justice,  until  the  judg- 
sient  be  reversed. 

If  the  paxdon  is  conditional,  the  performance  of  the  condi- 
tion ought  to  he  shown  (2) ;  for  on  that  depends  all  its  efficacy. 
Thus,  where  the  pardon  is  on  condition  of  transportation  for 
a  number  of  years,,  the  witness  is  not  competent  before  the  ex- 
piration of  the  term  or  other,  lawfiil  determination.  (3) 

To  prove  that  a' witness  after  conviction  has  been  restored  , 
to  his  competency  by  pardon,  the  general  rule  is,  that  it  will 
be  necessary  to  produce  the  pardon  itself  under  the  great  seaU 
A  warrant,  under  the  privy  seal  or  sign  manual,  for  the  pardon 
of  burning  in  the  hand,  is  not  sufficient  for  this  purpose,  as  it 
is  not  of  itself  a  complete  irrevocable  pardon,  the  warrant 
being  countennandable.  (4<) 


Sect.  II. 
Of  the  Admissibility  of  Accomplices. 

It  has  been  before  mentioned,  that  a  witness  is  not  incom- 
petent from  infamy  of  character,  unless  a  conviction  and  judg- 
ment are  proved,  though  he  may  confess  himself  guihy  of  an 
in&mous  crime.     Nor  is  it  a  sufficient  objection  to  his  compe- 

(l)  2  H.  P.  G.  378.  R.  V.  Greepe,  (2)  Hawk.  b.  «.  c  37;  s.  45. 

2  Saik.  514. ;  1  Ld.  Raym.  2Se,  S.  C.  (3)  Hawk.  b.  2.  c.  37.  s.  45.    Bm- 

R.  T.  Ford,  2  Salk.  690.    Crosby't  ri<ke'8  case,  3  P.  Wms.  485. 

caM,  2  Salk.  689.    Bull.  N.  P.  292.  (4)  Lord  Warwick's  case,  5  St.  Tr 

Hawk.  b.  2.  c.  46.  s.  112.  R.y.  War-  171.    Gully's  case^ Leach  Cr.C.  116. 

den  of  the  Fleet,  Rep.  temp.  Holt,  Ste  R.  ▼.  Miller,  2  Black.  Rep.  797.i 
175.    Anooynu  case,  3  Salk.  155. 
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tency,  that  he  has  been  an  accomplice  in  guilt  with  the  prisoner 
at  the  bar.  The  evidence  of  accomplices  has  beoi  at  all 
times  admitted  (1),  firom  a  principle  of  public  policy  and  from 
necessity,  as  it  is  scarcely  possible  to  detect  conspiracies  and 
toany  of  the  worst  crimes  without  their  information.  In  the 
case  of  Chamock  (2),  who  was  tried  for  high  treason  in  the 
time  of  William  IIL,  Lord  Holt  said,  in  his  address  to  the 
jury,  '*  Ck>nspiracies  are  deeds  of  darkness  as  well  as  of 
wickedness,  the  discovery  whereof  can  properly  come  only 
from  the  conspirators  themselves;  and  the  evidence  of  accom- 
plices has  always  been  allowed  good  proof  in  all  ages ;  and 
they  are  most  proper  witnesses,  ibr  otherwise  it  is  hardly  pos- 
sible, if  not  altogether  impossible,  to  have  a  full  proof  of  such 
secret  contrivances ;''  and  he  adds,  ^*  sUch  discoveries  are  to  be 
encouraged  in  all  governments,  without  which  there  can  be  no 
safety."  But  though  accomplices  are  received  as  witnesses, 
their  testimony  ought  to  be  received  by  a  jury  with  a  sober 
degree  of  jealousy  and  cauticm ;  for,  on  their  own  confession^ 
they  stand  contaminated  with  guilt,  and  in  the  hope  of  lessen-^ 
ing  thdr  own  infamy  will  often  be  tempted  to  throw  as-  much 
guilt  as  possible  upon  the  prisoner.  They  may  be  also  in  some 
cases  entitled  to  rewards  on  the  prisoner's  conviction,  and  in 
all  cases  expect  to  earn  a  pardon ;  and  as  fear  is  usually  their 
motive  in  giving  evidence,  the  same  feeUng  may  tempt  them 
to  exaggerate  their  statement,  for  the  purpose  of  destroying 
their  former  associate  and  securing  themselves  against  his 
vengeance.       ' 

• 

The  practice  of  admitting  accomplices  to  give  evidence 
against  their  associates  has  been  adopted  from  analogy  to  the 
ancient  doctrine  of  approvement;  a  part  of  the  old  law,  which, 
though  now  grown  obsolete^  may  properly  be  mentioned  ber^ 

(1)  1  H.  P.  C.  305.     Hawk.  b.  S.  4SS.    And  tee  on  this  subject  the 

c.  46.  f.  94.    Gilb.  £▼.  125.    Char-  report  of  the  proceedii^  under  a 

nock'f  esAe,  4  St.  Tr.  594.     Rook-  special  commission  at  Yo»,  in  1S19, 

wood's  case,  4  St.  Tr.  66S.  Atwood's  pp.  17. 150. 

case,  cited  by  Grose,  J.    7  T.  R.  S09.  (8)  4  St.  Tr.  IS  Howell,  1454.,  re* 

Westbeer's  case.  Leach  Cr.  C.  14.  lerred  to  by  Lord  EUenborough  in 

Despard's  case,  28  Howeirs  St  Tr.  Despard's  case,  28  Howell,  488. 
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firom  its  affinity  to  the  more  improved  modem  usage  substituted 
in  its  place.  (1)  Approvement  is,  when  a  prisoner  arraigned 
on  a  capital  charge  confesses  the  fact  before  plea  pleaded, 
and  accuses  his  accomplices  of  the  same  offence.  He  must 
also  discover  upon  oath,  not  only  the  particular  crime  charged 
upon  him,  but  all  treasons  and  felonies,  of  which  he  can  give 
any  information.  It  is  then  in  the  discretion  of  the  Court 
either  to  refuse  or  admit  him  to  be  an  approver :  and  if  on  bis 
confession  it  appears  that  he  was  a  principal  and  tempted  the 
others,  he  ought  not  to  be  received.  But  if  he  does  not  dis- 
cover the  whole  truth,  or,  on  the  trial  of  the  appeal,  the  party 
accused  diould  be  acquitted,  judgment  of  death  passes  against 
him  upon  his  own  confession  of  the  indictment. 

This  practice  of  allowing  approvements,  which  was  at  all 
times  in  the  discretion  of  the  Court,  b  ilow  grown  into  disuse, 
and  entirely  discontinued ;  more  mischief  having  arisen  from 
bise  accusations  under  pretence  of  approving,  than  benefit  to 
the  public  by  the  dbcovery  and  conviction  of  real  offenders.  (S) 
Whatever  good  was  to  be  expected  from  this  old  method,  is 
now  more  effectually  provided  for  and  secured  by  one  of  the 
following  methods.  First,  there  are  several  acts  of  parliament 
whldi  enacts  in  cases  of  robbery  (3),  coining  (4)^  burglaiy  (5), 
housebreaking  (5),  horse-stealing  (5),  privately  stealing  to  the 
value  of  five  shillings  from  shops,  warehouses,  stables,  and 
coach-houses  (5),  or  uttering  counterfeit  money  (6),  that,  if  any 
such  offender,  being  out  of  prison,  shall  discover  two  or  more 
persons,  who  have  committed,  the  like  ofiences,  he  shall  be  en- 
titled to  pardon  for  such  crime,  on  their  conviction*  Another 
method  is  by  special  proclamations  in  the  Gazette  or  otherwise, 
promising  pardon  on  certain  conditions. 

But  the  practice  most  generally  adopted  is  that  of  admits 
ting  accomplices  to  give  evidence  for  the  crown,  under  an  im* 

(I)  Rudd*8ease^  Cowp.5S5.  (5)  8t.  lo  W.  9.  c  29.  s.  5.    St. 

\$)  9  Hde  P.  C.  M 7.  cb.M.  5  Abd.  c  51.  s.  4. 

[8)  8t  4  W.  /fc  Bl  e.  8.  8.  7  (6)  St.  U  Gto.  2.  C.  28.  •.  4. 


(4)  8t,6  W.5*  C.  17.  t.12. 
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plied  promise  of  pardon,  on  condition  of  their  making  a  fiill 
and  &ir  confession  of  the  whole  truth«(l)  On  a  strict  and 
ample  performance  oi  this  condition,  to  the  satisfaction  of  the 
judge  presiding  at  the  trial,  they  have  an  equitable  title  to  a 
recommendation  for  the  king^s  mercy.  (2)  They  cannot  plead 
this  in  bar  to  an  indictment  against  them,  nor  can  they^avail 
themselves  of  it  as  a  defence  on  their  trial,  though  it  may  be 
made  the  ground  of  a  motion  for  putting  off  the  trial,  in  order 
to  ^ve  the  prisoner  time  to  make  an  application  in  another 
quarter.  (3)  And  if  an  accomplice,  after  being  received  as  a 
Mritness  against  his  companions,  breaks  the  condition,  on  which 
he  is  admitted,  and  refuses  to  give  full  and  &ir  information,  he 
will  be  sent  to  trial  to  answer  for  his  share  of  guilt  in  the 
transaction.  It  is  not  a  matter  of  course,  to  admit  an  offender 
as  witness  on  the  trial  of  his  accomplices,  not  even  after  he  has 
been  so  allowed  by  the  committing  magistrate;  but  a  motion 
for  this  purpose  must  bcfinade  by  the  counsel  for  the  prosecu-. 
tion,  and  the  Court,  under  all  the  circumstances  of  the  case^ 
will  either  admit  or  disallow  such  evidence,  whichever  may 
most  effectually  answer  the  purposes  of  justice. 

The  general  rule  then  is,  that  a  person  who  confesses  him- 
self guilty  of  a  crime,  is  a  competent  witness  against  his  part- 
ners in  guilt.  Thus,  if  two  or  more  persons  are  accomplices, 
one,  who  is  not  indicted,  may  be  a  witness  against  the  others, 
though  he  has  had  the  promise  of  a  pardon  or  of  a  reward  on 
condition  of  giving  evidence  against  the  prisoner  (4):  sa  he 
may,  even  afier  a  conviction,  if  judgment  has  not  passed;  for  * 
it  is  not  the  conviction,  but  the  judgment,  that  creates  the  dis- 
ability. If  several  persons  are  indicted  together,  and  one  of 
them  pleads  guilty  and  is  fined,  afler  payment  of  the  fine  he 

(l ^  Riidd's  case,  Cowp.  359.  fore,  he  is  not  bound  to  anfwer  oa  his 

(S)  Thiiiequitable  claim  to  pardon  cross-examination.    This  f>oint  has 

does  not  protect  an  accomplice  from  been  lately  determined  in  West's  case^ 

prosecutions  for  other  oflences,  in  O.  B.  sess.  after  Easter  term,  1821. 

¥rhich  he  was  not  concerned  with        (8)  Cowp.  339. 

.the  prisoner.     Duce*s  case,   isoi.        (4)  Tonge's  case,  Kel.  17.     1  H 

Lee's  case,  1818.   MS.  cases,  stated  P.  C.  303.  S.C.    Layer's  case,  10  St. 

in  1  vol.  Chetwynd*sBum.  Just.  167.  Tr.  aS9.    Hawk.  P.  C.  b.  a.  c.  46. 

With  respect  to  such  offences,  there*  s.  135. 
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may  be  ft  witness  against  the  others.  So^  on  the  trial  of  one 
of  several  persons,  who  are  indicted  separately,  the  others,  who 
have  not  been  convicted,,  may  be  witnesses  in  his  behalf.  (1) 
It  was  formerly  thought,  from  anal(^  to  the  ancient  doctrine 
of  approvement,  that  an  accomplice,  separately  in^cted  for  the 
same  c^ence,  could  not  give  evidence  against  the  others,  unless 
he  had  first  pleaded  guilty  to  his  indictment  (2);  but  the  rule 
is  now  settled  as  above  stated. 

On  the  trial  of  an  accessary,  for  a  misdemeanor  in  receiving 
stolen  goods,  under  stat  22  G.  8.  c.  58^  the  principal  felon,  is 
a  competent  witness ;  the  statute  enacting,  that  the  accessary 
may  be  proceeded  against,  although  the  principal  felon  has  not 
been  convicted,  and  whether  he  be  or  be  not  amenable  to  jus* 
tice.  (5)  So,  the  principal  felon  may  be  a  witness,  in  a  prose- 
cution on  Stat.  4G.  1.  c.  11.,  for  taking  a  reward. to  help  to 
stolen  goods.  (4) 

The  evidence  of  accomplices  is  also  admitted  on  the  trial  of 
smaller  offences.  In  an  information  under  stat.  2  G.  2.  c  24., 
for  bribery  at  an  election,  a  person,  who  has  received  a  bribe, 
may  be  a  witness  against  the  defendant,  though  in  case  of  a 
conviction  he  would  be  indemnified  fi*om  the  penalties  of  the 
act  (5)  In  an  action  of  trespass,  a  co-trespasser,  who  is  not 
sued,  may  be  a  witness  against  the  defendant,  though  left  out  of 
the  declaration  for  that  purpose,  and  although  satis&ction  from 
one  is  a  discharge  for  all  the  rest.  (6)  A  person,  who  has  set 
}9i  his  name  as  subscribing  witness  to  a  deed  or  will,  is  admissible 
to  impeach  the  execution  of  the  instrument  (7),  althou^  his 
evidence  is  to  be  received  with  all  the  jealousy  necessarily  at- 

(1)  Case  of  Bilmore  and  others,  (4)  Wild's  case,  8  East  P.  C.782. 

9  H.  P.  C.  979.     1  H.  P.  C.  505.  (5)  Bush  v.    Railing   Say.  S89. 

Gimston  and  Downes,  9  Roll.  Ab.  citecl  byLord  Mansfield,  Cowp.  199. 

605.  pL  5.    HawL  b.  9.  c.  46.  s.  99.  Snead  y.  Robinson,  WHieSy  493.  and 

Gilb.  Et.  118.    Bath  v.  Montague,  n.  (c)ib.  495. 

cited  Fortesc.  Rep.  947.  (6)  BulL  N.  P.  986.     Lottrd  t. 

(8)  Sir  P.  Cresby's  case,  1  H.  P.C  R^el^  1  Mod.  985.    Chapman  t. 

505.  Graves  and  others,  9  Campb.  N.  P.  C 

(5)  Haslam's  case,  1  Leach  Cr.  C.  555.  n. 

467.    Price^s  case,  ib.  468.  n.  (l.)  (7)  Lowe  v.  Jolifl^  1  Blac.  Rep 

Patnun's  case,  9  East  P.  C.  789.  565.  7  T.  R.  604. 61 1.    6  East,  19S. 
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taching  to  a  witness^  who  upon  his  oath  asserts  to  be  fidse» 
what  he  has  by  his  solemn  act  attested  as  true.  (1) 

Confirmatory        Since  accomplices   are  competent  witnesses,  it  necessarily 
cfidence.  follows,  that,  if  their  evidence  is  believed  by  a  jury,  a  prisoner 

may  be  legally  convicted  upon  it,  though  it  be  unconfirmed  by 
any  other  evidence  as  to  his  identity.  (2)  But  their  testimony 
alone  is  seldom  of  sufficient  weight  with  a  jury  to  induce  them 
to  give  a  verdict  against  the  prisoner ;  the  temptation  to  com«> 
mit  perjury  being  so  great,  where  the  witness  by  accusing  an- 
other may  escape  himself.  (S)  The  practice,  therefore,  is,  to 
advise  the  jury  to  regard  the  evidence  of  an  accomplice,  only 
so  &r  as  he  may  be  confirmed,  in  some  material  part  of  hia 
narrative,  by  unimpeachable  testimony.  It  is  not  necessary 
that  he  should  be  confirmed  in  every  circumstance  which  he 
details  in  evidence :  for  there  would  be  no  occasion  to  use  him 
at  all  as  a  witness,  if  his  narrative  could  be  completely  proved 
by  other  evidence  free  firom  all  suspicion*  Nor  need  it  appear 
from  the  confirmatory  evidence,  that  he  speaks  truth  with  re- 
spect to  all  the  prisoners,  or.  with  respect  to  the  share  which 
each  had  in  the  transaction.  But  if  the  jury  are  satisfied,  that 
he  speaks  truth  in  some  material  parts  of  his  testimcmy,  in 
which  they  see  unimpeachable  evidence  brought  to  confirm 
him,  that  is  a  ground  for  them  to  believe,  that  he  also  speaka 
truly  in  other  parts,  and  with  regard  to  other  prisoners,  as  to 
whom  there  *may  be  no  confirmation.  (4)  The  confirmation, 
)  here  intended,  is  not  a  confirmation  merely  of  those  parts  of 

the  narrative  which  implicate  the  accomplice  alone,  and  which 
maybe  true  without  involving  the  prisoners  in  any  share  of  the 
transaction;  but  such  a  corroboration  by  unimpeached  evi- 
dence^ as  may  satisfy  the  jury,  that  those  persons  whom  he 
charges  with  a  participation  of  the  crime,  were  in  truth,  as  he 

(n  1  Ves.  &  Beam.  808.  (4)  See  the  Report  of  the  Trials  at 

(S)  Atwood*8  case  Leach  S  Cr.  C.  York,  Jan.  1819,  on  spedal  commis- 

5f  1.    Biirham's  case,  ib.  5S8.    By  non,  p.  9. 17.  50. 150. 165.  SOl.  And 

Ld.  EUenborough  C.J.  in  R.  v.  Jones,  see  Despard's  case,  98  Howell  St.  Tr. 

2  Campb.  199.    S.  P.  7  T.  R.  609.  488. 
(8)  Jy  Ld.  Mansfield  C  J.,  Cowp. 

996. 
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jepreseiit6»  bis  confederates  and  associates  in  guilt  The  prin- 
ciple, upon  which  courts  and  juries  are  disposed  to  give  credit 
to  an  accomplice,  however  base  his  conduct,  when  be  is  con- 
firmed bj  dear  and  unimpeachable  evidence,  is  well  warranted 
on  this  consideration,  that  witnesses,  who  agree  in  the  main 
j&cts  of  a  case^  without  concert  and  without  contrivance,  acquire 
a  credit,  entirely  independent  of  character,  from  the  mere 
agreement  and  consistency  of  their  narrative^ 

There  is  another  class  of  persons,  which  cannot  properly  be  ^|*®**** 
considered  as  coming  within  the  description,  or  as  partaking 
of  the  criminal  contamination,  of  accomplices ;  persons,  enter-  * 
ing  into  communication  with  conspiratorsf,  with  an  original 
purpose  of  discovering  their  secret  designs^  and  disclosing  them 
for  the  benefit  of  the  public  (I )  The  existence  of  such  original 
purpose  on  their  part,  is  best  evinced  by  a  conduct,  which  pre- 
cludes them  from  ever  wavering  in  or  swerving  from  the  dift- 
charge  of  their  duty,  if  they  might  otherwise  be  disposed  so  to 
do;  as  when  the  witness  binds  himself  to  his  duty  by  an  early 
communication,  and  recdves  directions,  as  to  the  stqps  which 
he  is  afterwards  to  pursue,  on  entering  into  the  iqpparent  pro- 
secution of  the  purposes  of  the  conspiracy.  With  this  view 
and  object,  such  a  witness  is  not  an  accomplioey  although  per- 
haps a  great  degree  of  objection  ot  disfiivour  may  attach  to 
him  on  other  grounds,  for  certainly  (however  necessary  it  may 
be  in  some  cases)  no  person  of  very  delicate  fedipgs  wotkld 
choose  to  go  on  fit)m  day  to  day,  apparently  forwarding  the 
purposes  of  a  conspiracy,  in  order  that  he  might  afterwards 
disclose  it,  and  bring  the  parties  concerned  in  it  to  justice; 
but  still,  whatever  may  be  the  merit  or  demerit  of  this  species 
of  conduct  on  other  grounds,  such  a  witness  is  not,  strictly 
speaking,  an  accomplice.  (2) 

The  cases  which  have  been  mentioned,  respecting  the  evi-  P*rty  inv»- 
dence  of  accompHoes,  and  on  the  admissibility  of  persons  to  instnuDeot. 
prove  the  forgeiy.of  an  instrument,  which  they  have  signed  as 

(1)  Part  of  Lord  Ellenborough's       (s)  Part  of  the  same  address,  96 
.  address  to  the  junr  in  D^spord's  case,    Howell's  St.  Tr.  489. 
98  HoweU's  St.  Tr.  489, 
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fabscribihg  witnesses,  clearly  show,  that  a  loan's  guilt  in  the 
transaction  disclosed  is  not  a  sufficient  reason  for  rejecting  his 
testimony,  however  it  may  affect  his  credibility.  In  the  case  of 
Walton  Y.  Shelley  (l),  which  was  an- action  upon  a  bond  given 
by  the  defendant,  in  consideration  of  dislivering  up  certain 
promissory  notes,  the  Court  of  Kihg'&  Bench  held,  that  the 
indorser  of  one  of  the  notes  ought  not  to  be  allowed  to  prove 
the  consideration  of  the  note  usurious,  on  a  supposed  principle 
of  public  policy,  that  no  party  who  has  signed  a  paper  or  deed, 
and  by  his  signature  given  it  credit,  shall  ^ver  be  permitted  to 
give  testimony  to  invalidate  that  instrument*  This  appears  to 
havei)een  the  fhrst  case  in  support  of  such  a  rule,  and  its  au- 
thority may  now  be  questioned.  Ih  the  later  case  of  Jordaine 
V.  Lashbrooke  (2),  this  subject  was  very  fully  discussed ;  and 
the  Court  there  determined,  that  in  an  action  on  a  bill  of  ex- 
change against  the  acceptor,  the  payee^  who  was  also  indorsei^ 
was  a  competeht  witness  for  the  defendant^  to  prove,  that  the 
bill^  which  was  unstamped^  and  purported  to  be  drawn  at  Ham- 
^  .  burgh,  was  in  fact  drawn  in  London,  and  therefore  void  for  the 

want  of  a  stamp.  ^^  The  constant  practice  of  examining  accom- 
plices, (said  Mr.  Justice  Lawrence  in  delivering  his  opinion,) 
and  the  case  of  a  witness  to  a  forged  will  who  has  obtained  pro- 
bate, show,  that  the  mere  circumstance  of  a  man's  representing 
himself  as  having  done  things  inconsistent  witn  common  honesty 
is  not  sufficient  to  reject  his  testimony,  however  it  may  weaken 
and  impeach  it  (3)  Nor  is  there  any  distinction  with  respect 
to  negotiable  securities,  when  the  point  to  be  considered  is  the 
competency  of  the  witness :  for  supposing  what  he  has  done  in  » 
putting  such  instruments  into  circulation  to  be  ever  so  great  a 
-  fraud  and  ever  so  mischievous,  he  still  is  a  witness  unconvicted 
of  any  crime,  and  without  interest,  and  not  more  devoid  of 
principle  than  many  who  have  been  mentioned  as  constantly 

(1)  1  T.  R.  296.  **  Testes  qui  ad-  ti».     See  Jones  ▼.  Brooke,  4  Taunt, 

versus  iidem  suam  testadonis  vacil*  464.    1  Yes.  &  Beam.  SOS. 
ant,  audiendi  non  sunt*' —  was  the       (3)  See  also  R.  v.   Teale,  supra 

maum  of  the  civil  law.    Domat,  p.  52.  (4).   Lowe  v.  JoUiffe,  supra 

book  3.  tit  6.  sect.  3.  art  IS.  •  p.  41.  (7).     Rands  v.  Thomas,  5. 

(3)  7  T.  R,  601.  Ashhurst  J.  con-  Maule&  Selw.  246. 
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admitted.  Whether  a  defendant  shall  be  allowed  to  set  up 
such  a  defence,  is  quite  another  consideration,  than  whedier 
'the  witness  be  competent.  It  certainly  is  of  consequence  to 
prevent  men  from  hanging  out  fidse  colours :  but  this  must  be 
applied  to  the  parties  in  the  causey  or  you  may  prejudice  men 
who  have  not  hung  out  such  colours." 


4d 


CHAP.  V. 
'Of  the  Incompetency  of  Witnesses  from  Interest. 

nPHE  fbiirth  ground  <^  incompetency  is  interest. 

It  isageneral  rule^  that  aU  witnesses,  interested  in  the  event 
{f[  a  cause,  are  to  be  excluded  from  giving  evidence  in  fiivour 
of  that  party,  to  which  their  interest  inclines  them.  They  are 
excluded  from  a  supposed  want  of  integritjr;  and  not,  as  some 
have  supposed,  that  they  may  be  saved  from  the  temptation  to  ' 
commit  peijury.  If  that  were  the  true  principle,  there  would 
be  some  inconsistency  in  excluding  witnesses,  who  have  an  in- 
terest even  to  the  smallest  amount,  ut  the  same  time  that  a  son 
is  allowed  to  give  evidence  for  the  father,  and  a  witness  is  not 
privileged  irc»n  Answering  against  his  interest.  The  tempt- 
ation to  perjury  may  be  much  stronger  in  these  two  last  cases 
than  in  the  former;  yet  in  one  of  these  the  witness  will  be  per- 
mitted, in  the  other  compelled,  to  give  evidence.  ^*  Where  a 
man,'*  says  Chief  Baron  Gilbert,  '<  who  is  interested  in  the 
matter  in  question,  comes  to  prove  it,  it  is  rather  a  ground  for 
distrust  than  any  just  cause  of  belief;  for  men  are  generally 
80  shortsighted,  as  to  look  at  their  own  private  benefit  which 
is  near  to  them,  rather  than  to  the  good  of  the  world,  that  is 
more  remote;  therefore,  jrom  the  natm'e  of  human  passions 
and  actions,  there  is  more  reason  to  distrust  such  a  biassed 
testimony,  than  to  believe  it." 


ki  treating 
proposed  to  C( 
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Unt,  widi  respect  to  the  nature  of  the  intei^t,  which  will 
disqualify; 

Secondly,  of  the  rule  on  the  subject  of  interest,  considered 
with  reference  to  the  parties  in  the  suit ; 

Tliirdly,  of  the  same  rule  considered  with  reference  to  the 
husband  or  wife  of  the  party ; 

Fourthly,  of  the  effect  of  admissions  by  a  party  to  the  suit^ 
or  by  his  agent,  against  the  party's  interest; 

Fifthly,  of  the  admissibility  of  the  oonfessi<m  of  a  prisoner 
against  himself ; 

Sixthly,  of  the  competency  of  the  party  injured,  as  witnesa 
in  criminal  prosecutions ; 

Seventhly,  of  certain  exceptions  to  the  general  rule  on  tb^ 
subject  of  interest ;  and 

l4U9itly,  of  the  means  by  which  the  compet^cy  of  an  in^ 
terested  witoess  nuiy  be  restored. 


Sect.  L 

Of  the  Nature  of  the  Interest  which  disquati/ks  a  Witness^ 

It  is  scarcely  posinble  to  reconcile  the  earlier  cases  on  this 
subject  with  those  of  a  more  recent  date.  The  did  cases  re- 
qiectiiig  the  incompetency  of  witnesses  were  generally  decided 
on  yerj  narrow  grounds.  Evidence,  which  ought  to  have 
been  admitted,  although  received  with  caution,  was  at  once 
excluded  without  being  heard;  as  if  juries  were  not  to  be 
trusted  with  all  the  means  of  deciding  rig^  because  it  was 
possible  tbdr  deciuon  might  be  wrong.     ^<  The  old  cases  on 

16 
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the  OQH^tency  of  witnesses/'  said  Lord  Mansfield  (I),  'Mia?e 
gone  upon  very  subtle  grounds.    But  of  late  years  the  courts 
have  endeavoured,  as  &r  as  possible,  consistently  with  those 
authorities,  to  let  the  objection  go  to  the  credit  rather  than  to 
the  competency  of  a  witness/'      At  one  time  it  was  generally 
held,  that,  if  a  witness  had  an  interest  in  the  question  put  to 
him,  he  was  incompetent*     Thus  it  has  been  laid  down  i^ 
some  of  the  earlier  cases,  as  a  general  rule,  that  ooe  com^ 
moner  caimot  be  a  witness  for  another  commoner ;  and  that 
in  an  actic»i  on  a  policy  of  insurance  one  underwriter  cannot 
be  a  witness  for  another.    But  a  distincti(m  has  since  been 
made  between  an  interest  in  the  question  put  to  a  ¥ritness, 
and  an  interest  [in  the  event  of  the  suit  (2);  and  the  general 
rule  now  established  is,  that  a  witness  will  not  be  disqualified 
on  the  ground  of  interest,  unless  he  is  interested  in  the  event 
of  the  suit. 

The  question  then  resolves  itself  into  this,  whether  the  wit- 
ness, proposed  to  be  eauupodned,  has  nfi  interest  in  the  event  of 
t)^  suit.  In  considering  this  sutyect,  the  simplest  method  will  ^ 
be,  to  ascertain,  in  the  first  place,  what  is  not  such  an  interest 
in. the  eve^t,  as  will  disqualify  a  witness  firo^  giving  evidence; 
and  then  to  enquiry  what  is  such  an  interest^  as  will  dis- 
ium« 


L  Firs<9  what  is  not  such  an  interest  as  will  disqualify. 

It  is  not  an  objection  to  the  competency  of  a  witness,  that 
he  may  have  wishes  or  a  strong  bias  on  the  subject-ipatter 
of  the  suit^  or  that  he  may  expect  some  benefit  firom  the 
resuk  of  the  triaL  Such  circumstances  vmj^  influence  his 
min^  and  a&ct  his  credibility;  they  are  therefore  always 
open  to  observation^  and  ought  to  be  carefiilly  weighed  by 
die  jury,   who  are  to  determine  what  dependence  thqr  can 

<l)  Walton  V.  SheUcNT,  1  T.R.  900.       (9)  1  T.  R.  90S.     J  T.  R.  56. 
ciM by  Ld.  Kenjon  m  Beat  v.-Ba*    7  T.  R.  609. 
kcr,sT.R.9t. 
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have  on  his  testimony ;  but  diey  wHl  noi  render  him  incom- 
petent* 

A  witness,  who  stands  in  the  same  situation  as  the  party, 
for  whom  he  is  called  to  give  evidence,  is  under  a  strong  bias, 
and  may  have  strong  wishes  upon  the  subject :  but  is  not  on 
that  account  disqualified.  Hius  if  there  are  two  actions 
brought  against  two  persons  for  the  same  assault,  in  the  action 
against  one  the  other  may  be  a  witness  (1);  or  if  several  per- 
sons are  separately  indicted  for  perjury  in  swearing  to  the  same 
fiurt,  either  of  them  before  conviction  may  be  a  witness  on  the 
trial  of  the  others*  (2)  So,  in  Rudd's  case,  a  woman,  whose 
husband  had  been  before  convicted,  was  admitted  to  give  evi- 
dence against  the  prisoner,  though  she  expected,  that,  In  case 
^  his  conviction,  her  husband  would  receive  a  pardon.  (3.) 


^ 


Upon  the  same  principle,  in  the  case  of  Bent  v.  Baker, 
which  was  an  action  against  an  underwriter  on  a  policy  of 
insurance,  the  Court  held,  after  much  argument,  that  another 
underwriter  was  a  competent  witness.  (4)  This  case  came 
before  the  Court  of  King^s  Bench,  by  writ  of  error  from  the 
Court  of  Gommom  Pleas;  a  writ  of  error  was^  afterwards 
brou^t  to  reverse  the  judgment  of  that  court  (5),  but  was  at 
length  abandoned.  It  has  always  been  considered  a  case  of 
great  authority,  and  deserves  to  be  particularly  noticed,  as 
it  is  one  of  the  leading  cases,  which  have  established  the  rule 
of  evidence  on  this  subject  The  prinapal  question  in  that 
case  was,  whether  a  person,  who  had  been  ^employed  as 
broker  by  the  plaintiff  in  procuring  the  poUcy  to  be  subscribed 
by  the  defendant,  and  had  afterwards  himself  subscribed  the 
policy  as  assurer,  was  a  competent  witness  for  the  defendant. 
The  court  adjudged  that  he  was  competent ;  Lord  Kenyon 
C.  J.,  Mr.  Justice  Buller,  and  Mr.  Justice  Grose  held,  that 


(n  By  Buller  J.  1  T.  R.  501. 

Xs)  Bath  v«  Montague,  at.  Fortesc. 
Rep.  247.  Gunstone  v.  Downes, 
s  RolL  Abr.  685.  art.  9. ;  S.  C.  cited 
S  H.  P.  C.  SSO.  and  in  R.  v^  Gray  (or 
Br^X  2  SeL  N.  P.  io46. 


& 


3)  1  Leach  Cr.C.  151. 
)  3  T.  R.  S7.    Bull  N.  P.  28B. 


(3) 


(5)  7  T.  R.  604. 
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he  ought  not  to  have  been  rejected,  on  the  broad  and  general 
ground,  because  he  was  not  interested  in  the  event;  Mn 
Justice  Ashhurst,  on  a  narrower  ground,  because  the  witness 
stood  in  the  particular  situation  of  broker;  and,  having 
made  himself  a  party  to  the  policy,  he  ought  not  to  be  aUowed 
by  his  own  act  to  deprive  either  party  of  the  benefit  of  his 
testimony.  The  other  judges  also  concurred  in  this  opinion ; 
but  Lord  Kenyon  C.  J.  declared,  diat  the  reason  before-men-^ 
tioned  was  the  principal  ground  of  his  judgment  He  said, 
*'  The  objection  is,  that  the  witness  was  underwriter  on  the 
the  same  policy.  I  must  acknowledge,  that  there  have  been 
various  opinions  upon  this  subject,  and  that  it  is  impossible  to 
reconcile  all  the  cases.  Then  we  have  only  to  consider,  what 
are  the  principles  and  good  sense  to  be  extracted  fix>m  them 
all.  I  think  the  principle  is  this ;  if  the  proceeding  in  the 
cause  cannot  be  used  for  him,  he  is  a  competent  witness, 
although  he  may  entertain  wishes  upon  the  subject:  for  that 
only  goes  to  his  credit,  and  not  to  his  competency." 

The  vendor  of  an  estate,  who  has  sold  the  inheritance  with-  Examplwof 
out  any  covenant  for  good  title  or  warranty,  is  competent  to  ^tne^. 
prove  the  title  of  the  vendee.  (1)  So,  in  an  action  of  trover 
lor  a  horse,  a  person  who  acoq>ted  the  horse  as  a  security  for 
the  payment  of  a  sum  of  moiiey,  and  afterwards  on  de&nit 
sold  it  to  the  defendant,  is  competent  to  prove  these  &cts ;  (2) 
the  verdict  in  this  case  can  neither  be  used  by  the  witness,  nor 
against  him.  In  an  action  on  a  contract,  a  dormant  partner, 
not  being  ontt-of  the  contracting  parties,  and  who  has  had  no 
privity  of  commmiication  with  them  in  the  contract,  is  compe- 
tent to  prove  the  contract  (S)  In  an  action  of  covenant  for 
the  mismanagement  of  a  &nn,  the  sublessee  of  the  defendant 
is  competent  to  prove  its  proper  cultivation.  (4)  In  an  action 
on  a  policy  of  insurance,  when  the  only  question  is  concerning 

(I)  Basby  V.  Greenslate,  1  Str.  445.       (4)  WisbaW  v.  Bamet,  1  Caopb.^ 

m  Nix  V.  Cutdng,  4  Taunt,  l  s.       341 . 

(3)  Mawman  r.  Gillett,  9  Taunt 
995.  n. 
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liie  original  desdnfttion  of  the  ship,  the  tiaptub  is  competent  to 
give  evidence  respecting  that  &ct,  though  a  partF^wner  of  the 
ship,  and,  as  i^udi,  liable  to  the  owners  of  the  goods^  in  case 
the  ship  had  unnecessarily  deviated  from,  the  voyage;  but,  if 
the  question  turn  on  a  deviation,  he  could  not  be  examined.  ( 1 ) 
In  an  action  against  a  defendant  for  falsely  representing  the 
circumstances  of  a  third  person,  who  was  insolvent,  that  per- 
son is  competent  to  prove  himself  insolvent  {%)  lu  these 
cases,  the  witness  neither  guns  nor  loses  directly  by  the  event 
of  the  verdict :  nor  would  the  verdict  be  evidence  ^ther  for  or 
against  him. 

A  witness  is  not  incompetent  on  the  ground,  that  the  verdict 
may  afterwards  come  to  the  hearing  of  a  Jury,  in  an  action 
brou^t  by  the  witness  himsd^  abd  9o  have  an  influence  on 
their  judgment,  though  not  in  evidence  before  ihem*  Lord 
Holt,  indeed,  in  the  case  of  the  King  v.  Whiting  {S\  on  an 
indictment  for  a  cheat,  in  obtaining  a  person's  subscription  to 
a  note  of  lOOl.  instead  of  51.,  rejected  the  evidence  of  the 
maker  <xf  the  note ;'  Lord  Holt  toid,  the  verdict  w6uld  be  cer- 
tainly hei^d  of,  in  an  action  on  the  note,  to  influence  the  jujy. 
Tliis  decision  was  followed  by  Lord  Hardwicke  C«  Jt  in  the 
case  of  the  King  v,  Nunez  (4) ;  but  afterwards,  in  the  case  of 
the  King  v.  Bray  (5),  Lord  Hardwicke  reviewed  his  own  opinicv^ 
and  that  of  Lord  Holt,  and  decided  that  the  objection  went 
<^ly  to  the  credit^  and  not  to  the  competency  of  the  witness ; 
and  with  respect  to  the  possibili^  that  the  jury  might  bear  of 
the  verdictf  he  said,  that,  sitting  as  judge,  he  could  only  hear 
of  it  judicially* 


Upon  the  same  principle,  in  the  case  of  the  King  v.  Boa? 
ton  (6),  where  A.  having  brou^t  an  action  against  B.,  (who 
filed  a  bill  in  equity  for  an  injunction,  and,  after  answer  put  in 
by  A.,  denying  the  allegations  in  the  bill,  the  injunction  was 

(1)  De  Symonds  v.  Oe  La  Cour,  (4)  9  Stra.  1049. 

«  9  New  Rep.  S74.  (5)  Rep.  tenp.  Hani.  8S8. 

f 8)  Smith  ▼.  Harriti  8  Starkie,  47.  (6)  4  Eatt,  57S. 
(0)  1  Salk.  SS3. 
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dissolved,)  A.  was  afterwards  indicted  for  peijury,  all^fed  to 
have  been  committed  in  his  answer,  and  the  indictm^t  came 
on  1p  be  tried  immediately  before^  the  kction ;  the  Court  of 
King's  Bench  determined,  that  B«  was  a  competent  witness  in 
the  prosecution^  and  had  b^en  properly  admitted  to  give  evi- 
dence on  the  trial ;  as  he  could  not  avail  hiitaself  of  the  cozh  ^ 
viction  of  A.  in  any  dvil  proceedings  between  them  either  in 
law  or  equity.  So  a  person^  who  has  borrowedmoney  on  an 
usurious  transaction,  is  a  oompet^t  witness  for  the  plaintiff  in 
an  action  for  penalties  against  the  lender  (1);  and  whether  he 
has,  or  has  nof^  repaid  the  money  lent,  does  not  appear  to 
make  any  essential  difference,  at  least  so  fiur  as  his  competency 
is  affiscted  (*);  for  in  neither  case  does  he  gain  any  thing 
immediately  by  the  event  of  the  suit,  nor  can  he  give  the 
judgment  in  evidence  in  an  action  against  him  fo^  the  money 
lent.  A  mere  contingent  benefit^  then,  which  may  result  to 
the  witness  from  the  event  of  the  suit,  (as,  that  it  may  possibly, 
be  mpre  easy  for  hin^  to  establish  his  own  claim,  in  case  the 
party  caUing  him  should  succeed,)  can  only  affect  his  credit 
and  not  his  coioipetency^  unless  the  verdict  would  be  evidence 
for  him  ia,  an  itction  bxt)ugbt  by  or  against  himself. 

A  witojoss^  W^o  has  acted  under  a  bare  autfaorify,  is  not  to'  Liability  to 
be  exduded  from  giving  his  testimony,  on  the  ground  that  he  |^  acdoo?'^ 

(l)  Abrahams  q.  t.  v.  Bonn, 4  Burr.    See  Maeten  ▼.  Drayton,  t  T. R«49S.' 
9251.    Smith  ▼•  Prager.  7  T«  R.  60. 

*  In  the  case  of  Smith  q.  t.  ▼.  Prager,  the  witness  said,  he  had  repaid  the 
principal  sum  and  interest  Iw  drafls»  which  had  been  duly  honoured,  and' 
that  he  was  still  indebted  to  the  defendant  on  a  running  account  for  this  and 
other  loans.  It  may  be  observed,  that,  at  the  time  ofthe  trial,  the  witness 
was  an  vneerCificated  bankrupt :  but  tliis  was-  not  considered  as  fumidiiiig 
any  objectipn.  (See  Masters  q.  t.  v.  Drayton,  8  T.  R.  496.  See  also  Ridley 
▼•  iVylor,  19*  East,  175.)  In  the  first  case  above  cited,  of  Abrahams  q.  t. 
V.  Bunn»  tl|e  witness  prpved,  that,  he  had  redeemed  ^e  pledge»and  redaid 
the  principal  sum,  and  he  was  competent  to  prove  that  met.  Lord  Mans-  . 
fielcl  is  rqx>rted  to  have  said,  ^  that  if  the  ddTendant  had  produced  a  s^ 
curity,  or  proved  the  pled^  to  be  remaining  in  his  custody,  it  would  have 
been  a  different  consideration,  whether  the  witness,  who  was  the  borrower 
of  the  money,  could  be  examined  to  contradict  this."  ^  However  it  may  be 
inferred  from  the  case  of  Jordaine  v.  Lashbrooke,  which  has  been  before 
mentioned,  that  this  consideration  would  not  now  aAct  the  compdenqr  of 
th»-witBflsi. 
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<may  be  liable  to  an  information  or  an  action,  in  case  the  fact, 
which  he  comes  to  prove,  should  be  found  otherwise,  (i) 
Thus  persons,  who  have  been  themselves  in  office,  are  oA:en 
called  to  show  what  the  usage  is,  and  what  diey  did  wheii  in 
office;  yet  if  their  acts  be  iUegal,  they  are  liable  to  a  quo 
warranto.  (2)  If  persons  were  not  allowed  to  be  competent 
witnesses,  in  matters  belonging  to  corporations,  because  they 
may  possibly  be  punished  by  information,  much  good  evidence 
would  be  shut  out  Wherever  any  unlawful  act  is  done  in  a 
corporate  assembly,  the  whole  assembly  are  liable  to  an  inform- 
ation; yet -the  persops,  who  were  present  at  such  assemblies, 
sure  always  allowed  to  be  good  witnesses ;  and  if  they  were  not 
allowed,  there  would  be  no  evidence  at  all  as  to  such  &cts.  (3) 

In  an  action  against  an  administrator,  one  of  the  bond-secu- 
rities for  the  defendant's  due  administration  of  the  intestate's 
e£Pects  is  a, competent  witness,  on  behalf  of  the  defendant,  to 
prove  a  tender  (4);  the  Court  said,  the  bare  possibility  of  an 
action  being  brought  against  a  witness  is  no  objection  to  his 
competency,  and  that  a  creditor  of  the  defendant  would  also 
have  been  competent,  which  they  considered  a  stronger  case ; 
and  Mr.  Justice  Buller  said,  *'  In  order  to  show  a  witness 
interested,  it  is  necessary  to  prove,  that  he  muit  derive  a  cer- 
tain benefit  from  the  determination  of  the  cause  oneway  or  the 
odier.  Then  in  this  case,  supposing  there  were  no  assets, 
though  the  defendant  would  be  answerable  for  the  costs,  he 
would  not  be  liable  on  his  bond  to  the  Ecclesiastical  Court. 
He  is  only  bound  to  distribute  the  intestate's  effects,  and  it 
does  not  appear  in  this  case  how  they  have  been  applied.'' 

A  witness  may  prove  a  codicil  made  subsequent  to  a  second 
will,  and  reviving  a  former  will,  though  he  has  acted  under  the 
first  wiU,  and  might  be  liable  to  actions  as  executor  de  son 

(l)  R.  ▼.  Bray,  Rep.  temp.  Hard<  (s)  See  preceding  note. 

860.    9  Sel.  N.P.  1045.  S.  C.  2  Str.  (3)  By  Lord  Hardwicke  C.  J.,  R. 

1069.  S.  P.    Baillie  v.  WUson,  cited  v.  Gray  (or  Bray),  8  Selw.  N.  P. 

4  Burr.  i«54.  See  Carpenters'  Com-  1045.* 

p«Dy,  Ac  y.  Haywairdy  1  Doug.  374.  (4)  Carter  v  Pearct,  i  T.  R.  163,; 
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tort,  if  it  should  be  set  aside.  (1)  Indeed,  it  may  be  faucT 
down  as  a  general  rule,  that  executors  ip  trust,  trustees,  and 
agents,  are  not  incompetent  merely  on  the  ground  of  their 
liability  to  actions.  (2).  If  a  trustee  takes  a  baiefidal  interest, 
that  is  another  ground  of  objection ;  but  without  such  an  in- 
terest, trustees  and  executors  are  competent  witnesses.  (3) 

In  the  eases,  which  have  been  mentioned,  the  objection  Witness  be- 
against  the  witness  was,  that,  either  from  the  circumstance  of  intemtad. 
his  standing  in  the  same  situation  as  the  party  for  whom  he 
was  called,  or  because  the  verdict  might  possibly  influence  the 
jury  in  a  cause  in  which  he  himself  might  be  a  party,  or  from 
some  other  cause  of  the  same  kind,  he  expected  a  benefit  from 
the  result  of  the  suit     The  witness  in  those  cases  would  pn>- 
bably  have  admitted,  that  he  believed  himself  interested;  and         * 
it  was  upon  the*  supposition  c^  this  &ct,  that  the  objection  must 
have  been  founded.     Those  cases,  therefore,  in  which  such 
objections  were  overruled,   appear  to  have  determined  this 
point,  that  a  witness  will  not  be  incompetent  merely^  on' the 
ground  of  his  beUeving  himself  interested*    It  is  true,  if  he  be- 
lieves himself  interested,  the  impression  on  his  mind,  and  his 
bias  in  favour  of  the  party  calling  him,  may  be  as  strong  as  if 
he  were  legally  incompetent.     But  the  diilerence  is,  that,  in 
the  one  case,  the  enquiry  is  more  simple  and  more  easily  de- 
fined; in  the  other,  it  is  complicated,  vague,  and  uncertain.    . 
For  the  purpose  of  determining  that  a  witness  is  incompetent 
on  account  of  his  believing  himself  interested,  it  might  be 
necessary  to  examine  him  on  a  great  variety  of  points,  which' 
after  all  would  be  more  proper  for  the  consideration  of  the 
jury ;  as/  for  example,,  on  the  nature  of  the  benefit  which  he 
expects,  the  reasons  for  his  expecting  it,  and  th^  impression. 
.#hich  such  an  expectation  may  have  produced  upon  his  mind.. 

m 

(1)  Baillie  v.  Wilson,  cit  4  Burr,  ford,  1  Doug.  140.  Bettison  v.Brom- 

a254.    Goodtitle  d.  Fowler  v.  Wei-  ley,  12  East,  350.     Heath  v.  HalJ, 

fbrd,  1  Doug.  140.  4 'Taunt.  328.    Phipps   v.  Pitcher, 

(a)  1  Mod.  107.  Goss  V.  Tracy,  6  Taunt.  220.     2  Marshall,  20  S.  C. 

IP.  Wms.287.     1  Black.  Rep.  366.  See  1  Bali  and  Beatt^'s  Rep.  lOO. 

'Gilb.  £?.  123.  41 4.  and  cases  there  cited,  a»  to  ths 

(3)Goodtitledein.FowIcr  V.  Wei-  rule  in  equity. 
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Such  an  enquiry  would  in  all  cases  be  extremely  indefinite,  and 
would  be  subject  to,  this  great  inopnvenience^  that  it  might 
lead  to  the  rejection  of  a  witness,  who,  on  further  examination, 
might  appear  to  deserve  the  highest  credit,  and  might  have  it 
in  his  power  to  give  important  evidence. 


/ 


The  rule  of  law  respecting  interested  witnesses  is  perhaps 
the  best  that  could  be  adopted,  because  it  is  the  least  exclusive, 
and  most  accurately  defined.  It  excludes  such  only  as  have 
an  interest  in  the  event  of  the  suit;  not,  that  in  all  cases  they 
are  likely  to  feel  a  stronger  bias  than  persons,  who  may  perhaps 
expect  some  benefit  6rom  the  event,  or  may  be  friends  or  rela- 
tions to  the  party,  and  yet  ore  not  on  that  account  incompetent; 
but  the  kind  of  interest,  which  is  marked  out  as  the  cause  of 
incompetency,  is  in  general  more  direct  and  immediate,  and 
more  easily  ascertained.  It  has  been  held,  therefore,  that  a 
witness  is  not  incompetent,  who  believes  himself  imder  an  ob- 
ligation of  honour  to  indemnify  the  bail,  unless  he  has  in  &ct 
entered  into  anengagemoitto  that  e£fect.(l)  Suchanobliga- 
tion  is  in  general  of  a  nature  so  uncertain  and  variable,  that  it 
cannot  safely  be  recogpized  in  courts  of  justice,  as  a  motive  of 
conduct.  Besides,  where  the  sense  of  honour  is  so  strong  and 
binding  as  to  influence  him  against  his  interest,  it  must  be  un« 
necessary  to  rcsject  the  witness ;  as  the  same  princi{de,  which 
would  induce  him  to  pay  the  costs,  would  oblige  him,  in  giving 
his  evidence,  to  speak  only  the  truth ;  and,  in  cases  where  the 
sense  of  honour  is  less  firm  and  imperative,  the  {ground  of  tlie 
objection  fails,  since  the  witness  is  not  bound  in  point  of  law, 
and  does  not  feel  himself  absolutefy  bound  in  point  of  monis* 
But,  independent  of  this  reasoning,  another  more  general 
answer  is,  that  the  ends  of  justice  are  most  eflfectually  attained 
by  a  full  and  complete  investigation  of  the  subject  in  dispute ; 
and,  unless  the  objection  to  tiie  witness  is  strictiy  a  l^;al  objec- 
tion, he  will  be  admitted  to  give  evidence.  In  the  case  sup- 
posed, of  a  witness  who  says  he  thinks  himself  bound  in  honour 


(i)  Pedenonv.  Stofflesy  1  Campb.    see  Fotheriogham  v.   Greenwood^ 
145.  S.  P.»  said  to  have  been  ruled    l  Str.  1S9. 
coatn,  in  an  old  case,  by  Parker  C.  J.J 
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to  pay  the  Costs,  it  might  be  injurious  to  the  party,  who  caJUs 
him  to  be  deprived  of  his  testimony  on  account  of  such  a 
fancied  obligation ;  more  especially,  a^  it  is  an  obligation  which 
may  easily  be  pretended  by  the  witness,  but  which  it  is  scarcely 
possible  for  the  court  justly  to  appreciate,  and  which,  from  the 
nature  of  the  case,  the  party  cannot  release,  nor  enforce  against 
the  witness ;  on  the  other  hand,  his  testimony  may  not  deserve 
all  the  credit  due  to  a  witness  free  from  bias,  and  it  ought 
therefore  to  be  strictly  examined  and  sifted.  The  witness, 
then^  is  to  be  heard,  but  his  evidence  is  open  to  observation. 

However,  it  is  td  be  observed,  there  are  several  dicta  itt 
favour  of  the  pdsition,  that  a  witness  is  not  competent,  if  h^ 
believes  himself  interested,  whether  he  is  or  is  not  interested 
in  strictness  of  law.  (1)  But  these  dicta  were  not  the  gitmnd 
of  the  determination  in  the  cases  then  before  the  court,  nor 
was  it  necessary  to  determine  the  point;  and  further,  the  ge-> 
neral  rule  of  law  on  the  subgect  of  interest  was  not  at  that  time 
so  dearly  ^eitled,  as  it  has  ^ince  been  by  many  later  audiori* 
ties*  In  a  hte  case(S),  before  the  High  Court  of  Admiralty, 
an  objection  was  tnade  to  the  evidence  of  a  witness,  who  had 
acknowledged  in  his  answer  *'  that  he  could  not  say  he  was 
not  interested,  inasmuch  as  he  cmiddved  he  would  be  entitled 
to  share,  if  his  vessel  should  be  prcmounced  a  joint  captor, 
tiioogh  he  had  signed  a  release;"  on  the  other  side,  it  was 
contended,  that  as  he  was  clearly  not  interested,  the  effect  of 
his  impression  was  no  more  an  objection  in  this  case,  tiian  in 
those  in  which  tiie  expectation  depended  only  on  the  bounty 
of  the  parties.  But  Sir  William  Scott  rejected  the  evidence, 
observing,  *^  he  had  always  understood  the  distinction  to  be, 
that,  if  the  witness  says  only,  tiiat  he  expects  to  share  from  the 
bounty  of  the  captors,  he  is  not  disqualified  or  rendered  in- 
competent, whatever  may  be  the  deduction  of  credit  to  n^hich 

(1)  By  Pratt  C.  J.  in  Pothering-  Cr.  C.  555.    And  see  a  cue  triad 

ham  ▼•  Greenwood,  i  Str.  1S9.  cit^  before  Ld.  Mansfield,  cited  by  eoun- 

aud  approved  by  Ld.  Loudiborough  sel  in  Rudd's  case.  Leach  Cr.  C.  154. 
C.  J.  f  and  by  Gould  J.  in  Trdawnay        (s)  Case  of  the  Amid^,  Villeneove, 

V.  Thomas,  1  U.  BL  307.  S.  P.  bv  5  Rolnnson,  Adin.  Rep.  344.  n. 
Penyn  B.  in  Newland'i  case,  l  I^eacn 
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he  is  exposed.  But  if  he  thinks  himself  entitled  in  law,  he 
acts  under  an  impFession  of  interest,  which  renders  him  in- 
competent, however  erroneous  that  opinion  may  be.'^ 

II.  Secondly,  having  shown  what  is  not  such  an  interest  in 
the  event  of  the  suit,  as  will  disqualify  a  witness  from  giving  evi- 
dence, we  liow  proceed  to  enquire,  what  is  such  an  interest  as 
will  disqualify* 

On  the  subject  of  interested  witnesses,  Ch.  B.  Gilbert  lays 
down  the  rule  thus :  *^  The  law  looks  upon  a  witness  as  inte- 
rested,^ where  there  is  a  certain  benefit  or  disadvantage  to  the 
witness,  attending  the  consequence  of  the  cause  one  way."(lr') 
Mr.  justice  Buller  adopts  the  same  rule.  (2)  And,  in  the  case 
of  the  King  v.  Prosser,  where  the  question  was,  whether  on  an 
appeal  against  a  rate,  parishioners,  who  had  rateable  property 
but  were  not  actually  rated,  were  competent  witnesses  in  sup- 
port of  the  rate,  the  same  learned  judge  expressed  himself 
thus :  ^^  I  take  the  rule  to  be  this;  if  the  witness  can  derive  no 
benefit  from  the  cause  before  the  court,  (meaning  evidently 
fix>m  the  context,  no  immediate  benefit,)  he  is  competent."  (8)  * 


1.  Where  the 
verdict  is 
evidence  for 
or  against  the 
witness. 


First,  if  the  witness  can  avail  himself  of  the  verdict,  so  a» 
to  give  it  in  evidence  in  support  of  his  own  claims,  or  if  the 
verdict  can  be  used  in  evidence  against  him,  in  case  the  party, 
for  whom  he  is  called  as  a  witness,  should  fail  in  the  action,  that 
is  a  direct  and  immediate  interest  in  the  event  of  the  suit^ 
which  will  render  him  incompetent  (4)  This  rule  may  be 
illustrated  by  the  following  examples* 


i 


1)  Gilb^Ev.  106»7. 

2)  Bull.  N.  P.  284. 
(3)  4T.R.  17. 


(4)  S  T.  R.  33.  33.  36. 
62.     4  East,  582. 


7  T.R. 


*  The  law  of  Scotland  is  not  so  strict  bn  this  subject.  The  general  rule, 
!n  the  Scotch  Courts  of  Justice,  is,  that  no  interest  in  the  issue  of  a  cause 
shall  be  held  to  disqualify  a  witness,  (wbateyer  effect  it  may  have  on  his 
credibility,)  unless  it  is  not  only  a  direct  and  immediate  interest,  but  one 
which  at  tne  same  time  flows  from  some  undue  and  corrupt  interference  on 
the  part  of  the  witness.  See  Burnett's  Treatise  on  the  Criminal  Law  ef 
Scotlandi  p.  440  ^  .    -  - 
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In  an  action  against  a  master  for  the  negliguioe  of  his  ser-  i*  Sanrant. 
vanty  the  servant  is  not  a  competent  witness  to  disprove  his 
own  n^ligence ;  for  the  verdict  may  be  given  in  evidence,  in 
a  subsequent  acticm  by  the  master  against  the  servant,  as  to  the 
quantum  of  the  damages,  thou^  not  as  to  the  &ct  of  the  in* 
jnry.(l)  A  broker  is  not  competent,  for  the  same  reason,  in 
an  action  against  the  principal,  to  di^rove  the  n^ligence  of 
the  defendant  in  the  course  of  his  employment*  (2)' 

In  an  action  against  a  sheriff  for  a  &lse  return  to  a  writ 
oijieri  facias^  in  which  he  stated  that  he  had  paid  a  sum 
of  mon^  to  the  landlord  of  the  premises  for  arrears  of  rent, 
the  landlord  is  not  competent  to  prove  the  rent  due ;  for  if  this 
action  were  to  succeed,  the  witness  would  be  liable  Xo  an  action 
at  the  suit  of  the  sheriff,  in  which  the  judgment  in  this  case 
would  be  evidence  of  special  damage.  (3) 

Where  a  ridit  of  common  is  claimed  by  custom,  one,  who  *•  CcmaioiH 
claims  under  the  same  custom,  cannot  be  a  witness  in  support  soni  clttmii^ 
of  the  claim,  as  he  might  afterwards  use  the  verdict  in  his  own  j^^J^^ 
cause  to  establish  a  similar  customary  right  for  himself.  (4) 
So,  where  in  an  action  on  the  case  against  the  defendant  for 
not  repairing  his  fences  contiguous  to  a  coounon,  (on  which 
common  the  plaintiff  prescribed  for  common  appurtenant,)  one 
of  the  points  in  issue  was,  whether  the  defendant  was  liable  to 
repair  by  reason  of  his  occupation,  it  has  been  determined' 
that  other  persons,  who  claimed  a  right  of  pasture  over  the 
same  common,  were  not  competent  witnesses,  for  the  plain* 
tiff (5);  the  Court  said,  the  record  would  be  evidence  for 
another  commoner,  that  the  occupier  of  the  adjacent  land  was 
bound  to  repair  this  fence ;  and  though  the  plaintiff  in  that  ' 
case  claimed  a  right  of  common  by  prescription  in  right  of  a 

• 

(1)  Green  v.  New  Riv.  Company^  (s)  Keightley  v.  Bircfa^  9  CampU 

4  T.  R.  5S9,    Martin  ▼.  Henriclson,  5S1. 

9  Ld.  Raym.  1007.    Miller  v.  Fal-  (4)  1  T.  R.  502.    5  T.  R.  S2. 

coner,  1  Campb.  251.    15  £a8t,474.  Bull.  N.  P.  SS5.    Hockley  v.  Lamb, 

a  Campb.  516.    Rotheroe  v.  Elton^  1  L<L  Raym.  751. 

Peake,N.P.C.p.84.statedinYoLs.  (5)  Anscomb  v.  8bore,  1  Taunt. 

(9)  Geren  v.  Mainwariog*  Holt,  261. 
N.P.C.  139. 
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particular  messnage,  still  the  other  commoners,  by  whatever 
title  they  might  claim,  would  have  a  common  intarest  in  ^aat^ 
ing  the  burthen  of  the  repaur  of  this  in£vidual  fence  upon  die 
occupier  of  the  adjacent  land.  So^  where  the  question  is, 
whether  m  a  particular  parish  ca:  vill,  certain  things  are  gene* 
rally  exempted  from  tithes,  or  subject  only  to  a  modus,  no 
person^  who  would  be  aubject  to  tithes,  if  the  parson's  claim 
were  to  be  allowed,  can  give  evidaice  in  support  of  the  modus 
or  exemption.  (1)  So^  where  a  defendant  in  an  action  of 
trespass  justifies  under  a  custom  in  the  parish  for  out-going 
tenants  to  take  the  away-going  crop,  he  cannot  call  as  witness 
an  occupier  of  land,  who  insists  upon  the  same  right  for  him^^ 
8el£  < 

On  the  trial  of  an  issue,  whether  the  owners  of  property 
within  a  chapelry  are. liable  by  immen^orial  usage  to  a  change 
of  repairing  the  chapel,  an  owner  of  property  within  the 
chapdry  is  not  a  cpn^Mtent  witness  1o  disprove  the  liability, 
though  his  property  is  in  the  oooupation  of  a  tenant,  who 
agrees  to  pay  rent  without  any  deduction:  for  he  is  immediately 
interested  in  removing  auch  a  pctnaaeat'  charge^  a^d  thus 
improving  the  value  of  Ua  t0tate«.(t)  And  in  an  actioa 
against  die  defendant  for  eascvcieing  a  trade  in  breach  of  a 
custom,  which,  as  was  alleged  in  the  declaration,  confined  that 
and  other  trades  to  the  members  of  a  corporate  company,  a 
^witness  who  daims  for  himself  a  riglit  to  eaerase  a  trade, 
though  not  a  member^  ia  not  coaqietent  to  native  the  exists 
ence  of  such  a  custom;  for  he  is  interested,  that  the  de^ 
ftndant  should  hare  a  verdict^  wiiich  he  may  >use  in  his  own 
defeMe,  in  ease  a  dmilar  action  ahonld  be  brought  against 
himsdl£(S) 

Where  the  issue  does  not  affect  any  conmum  right,  but  is 
merely  on  a  right  of  common  claimed  by  prescription,  as  be- 

(1)  Ld.  Clanricsrd  v.  Lady  Den-    and  Aid.  S7.    See  Meredith  v.  Gil> 
tOB,  1  Girill.  060.    Gilb»  £f.  lU.       pill,  infra, 
(s)  Rhodet  V.  Ainawortby  1  Stn.       (s)Comp^ofGaipentenia6hrewi- 

buiy  V.  Hayward,  i  Doqji.  37S« 
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longing  to  the  estate  of  A.^  one  who  claims  a  prescriptiTe  right 
of  common  in  right  of  his  own  estate  may  be  a  witnessi  (1);  for 
though  A.  may  have  such  a  right  of  common,  it  does  not  fol- 
low that  B.  has,  nor  would  the  verdict  in  the  action  of  A.  be 
evidence  in  B/s  addon.  *<  It  is  no  good  objection  to  a.  witness," 
says  Ch,  B.  Gilbert(2),  ^  that  be  has  common  by  cause  of 
vicinage  in  the  lands  in  question,  fiir  this  is  no  intesrest  in  the 
\pndj  but  only  an  excuse  for  trespass;  and  let  who  will  recover 
the  lands,  the  whole  right  of  common  remains,  so  that  he  is 
certainly  indifieient  jn  point  of  interest  between  the  two  con* 
tenders/'  However,  this  position  may  perhaps  be  doubted,  as 
the  rule  is  now  clearly  established,  that  a  witness,  who  can  use 
the  verdict  in  an  action  brought  either  by  or  against  himsd^ 
is  not  competent ;  and  since  common  by  cause  of  vicinage  is 
in  the  nature  of  common  appendant,  and  implies  immemmial 
usage  of  interoommoning,  it  is  presumed,  that  a  verdict,  find«- 
ing  the  existence  of  such  an  usage,  would  be  evidence  for  the 
witness,  if  he  were  to  justify  under  the  same  usage  in  an 
action  of  trespass.  It  may  be  observed,  that  Ch,  B«  Gilbert 
does  not  once  mention  the  power  of  uring  the  verdict,  as  a 
criterion  for  determining,  whether  the  witness  is  incompetent; 
so  undefined,  at  that  time,  was  tfie  rule  of  evidence  on  this 
fiubject 

In  an  action  oi  ejectment,  the  tenant  in  possession,  upon  3.  TensBt  la 
whom  an  ejectment  has  been  served,  is  not  a  competent  witness  Po««>hmi. 
in  support  of  the  title  of  the  defendunt  under  whom  be  holds; 
for  he  is  liable  to  the  mesne  profits,  and  the  verdict  in  gect- 
n^t  would  be  evidence  against  him  in  an  aetbn  to  recover 
them,  (d)  S09  a  witness,  to  whom  the  lessor  of  the  plaintiff 
has  i^preed  to  demise  the  lands  in  question,  in'  case  he  shall 
recover  them  by  the  verdict  in  ejectment,  would  not  be  com- 
petent to  give  evidence  against  the  defendant ;  because,  in  an 
action  for  the  non-perfoimance  of  that  agreement,  the  Terdict 

(i)  Harvey  v.  Collison,  MS.  case,       (8)  Bourne  v.  Turner,  1  Str.  Wt* 

stated  1  SeL  N.  P.  449. 1  T.  R.  80S.  DoedeDi.7onterv«WilliaiD8.Cowiy. 
BnU.N.P,S85,  6S1, 

(S)  Gilb.£v;  109. 
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would  be  evidence  for  him  to  prove  the  fiurt  of  the  lacnds  hav- 
ing been  recovered. 

4.  Liabilitj  Persons  liable  to  the  costs  of  the  action  have  an  immediate- 

^  ^^^^'^  ,  interest  in  the  event,  and  therefore  are  not  competent  witnesses. 
'Thus  the  defimdants'  bail  are  not  competent  to  give  evidence 
for  their  principal  (1),  because  they  are  immediately  answer- 
able in  case  of  a  verdict  against  the  defendant.  If  therefore 
the  defendant  is  likely  to  require  the  evidence  of  one  of  his 
bail  at  the  trial  of  the  caus^  he  must  apply  to  the  court,  cm 
an  affidavit  stating  that  the  bail  will  be  a  material  witness  for 
him,  to  have  his  name  struck  out  of  the  bailpiece  on.  adding 
and  justifying,  another  in.  his  place.  (2) 

In  an  action  against  the  sheriff  for  a  fiJse  return,  the  sheriff's, 
officer,  who  has  given  security  for  the  due  execution  of  process, 
is  not  a  competent  witness,  to  prove  that  he  endeavoured  to 
make  the  arrest.  (S)  Se^  in  an  action  by  an  infant  pUuntifi^ 
his  prochein  amy  or  guardian  are  not  compet^it  witnesses  for 
him,  as  they  are  liable  to  costs.  (4)  So,  in  an  action  of 
assumpsit  for  goods  sold  and  delivered,  the  plaintiff  having 
proved  the  sale  of  the  goods  to  the  defendant  and  to  one  J.  S*^ 
who  were  partners  in  trade,  Lord  Kenyon  held  th^t  J.  S*. 
could  not  be  a  witness  for  the  defendant  to  prove,  that  the 
,  goods  were  sold^  to  himself  aii4  that  the  defendant  was  not 

concerned  in  the  purchase  except  as  his  servant;  for,  said 
Lord  Kenyon,  by  discharging  the  defendant  he  benefits  him- 
self, as  he  will  be  liable  to  pay  a  share  of  the  costs  to  be  reco- 
vered by  the  plaintiff.  (5) 

In  an  action  by  an  indorsee  against  die  acceptor  of  a  bill  of 

(1)  1  T.  R.  164.    Piesley  v.  Von  £v.  107.  Head  t.  Head,  3  Atk.  51 U 

Esch,  sEsp.  N.P.C.  606.  547.    See  1  Cox's  Cases  in  Chao. 

(s)  Uddy  Pr.  864.  ColIettT.  Jen*  SS6. 

nis.  Rep.  temp.  Hard.  133.  (5)  Goodacre  v.  Breame,  Feak^ 

(3)  Powell  v.  Hord,  S  Ld.  Raym.  N.  P.  C.  174.     Young  v.  Bairner» 

1411.  1  Str.  650^  S.  C.    3  Campb.  1  Espi  N.  P.  C.  105.    See  another 

'S2S,  example    in    Baker    v.    Tvrwhit^ 

'  *  (4^  James  ▼.  Hatfield,  1  Str.  548.  4  Canipb.  27.,  stated  in  another  part 

Hopkini  V.  Netl,  s  Str.  10S6.    Cilb.  of  this  book. 
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exchange,  which  had  been  accepted  for  the  accommodation  of 
the  drawer,  the  drawer  is  not  a  competent  witness  for  the  de- 
fendant, to  prove  that  the  holder  took  the  bill  for  an  usurious 
consideration.  This  was  lately  determined  in  the  case  of 
Jones  v.  Brooke  (1).  The  Court  of  Common  Pleas  there 
held,  that  the  witness  was  interested  to  defeat  the  action ;  for, 
if  the  holder  should  succeed  against  the  acceptor,  the  acceptor 
would  not  only  have  a  right  of  action  against  the  drawer  for 
the  principal  sum,  but  also  for  all  damages,  which  as  acceptor 
he  might  sustain  in  being  sued  upon  the  bill ;  the  drawer  of  an 
accommodation  bill  being  bound  to  indemnify  the  acceptor 
against  the  consequences  of  his  acceptance  for  the  drawer^s 
accommodation.  So,  in  an  action  by  an  indorsee  against  the 
maker  of  a- promissory  note,  the  payee  and  indorser,  who  has 
become  bankrupt  since  the  date  of  the  note,  and  has  obtained 
his  certificate,  is  not  competent  on  the  part  of  the  defendant, 
to  prove  that  the  note  was  an  accommodation  note,  and  in- 
dorsed to  the  plaintiff  after  it  became  due;  for,  having  obtained 
his  certificate,  he  is  no  longer  liable  to  the  plaintiff  on  his  in- 
dorsement, but  he  will  be  liable  to  the  defendant,  if  the  de- 
fendant should  be  obliged  by  this  action  to  pay  the  promissory 
note,  which  he  had  given  for  the  witness's  accommodation.  (2) 
And  in  an  action  on  a  bill  of  exchange  dgainst  the  drawer, 
where  the  question  was,  whether  the  bill  had  been,  as  the  de- 
fendant maintained,  delivered  by  one  A.  fi.  to  the  plaintiff  to 
be  discounted,  or  whether  it  had  been  delivered  in  payment  for 
goods,  which  A.  B.  had  bought  of  the  plaintiff,  Ch.  Just. 
Oibbs  held  tiiat  A.  B.  was  not  a  competent  witness  for  the  de- 
fendant, to  prove  the  former  of  these  fects ;  for  if  A.  B.  had 
received  the  bill  merely  to  get  it  discounted,  and,  instead  of 
doing  so,  if  he  pledged  it  for  his  own  debt,  he  would  be  liable 
for  the  costs  of  this  action,  as  special  damage  resulting  irom 
his  breach  of  duty.  (5) 

(1)  4  Taunt  464.    ^e  also  Tre-       (i)Maundre]lv.Kennett,  1  Campb. 

1«WQey  V.  Tbomasy  1  H.  fil;  306.  and    408.  before  Bayley  J. 

Ballv.  Bostock,  lStr.575.  astotbe       (3)  Hannan    v.    Lasbrey,    Holt. 

ucompetency  of  witnesses  liable  to    N.  P.  C.  990. 

«otti.  ff 
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In  tte  case  of  nderton  v.  Atkinson  (1),  where  the  question 
was,  in  an  action  of  assumpsit,  whether  A«  B.  who  had  re- 
ceived money  due  from  the  defendant  to  the  plaintiff  recdved 
it  in  the  character  of  agent  for  the  plainti£^  the  C!ourt  of 
King's  Bench  held,  that  A.  B.  might  be  called  for  the  de- 
fendant to  prove  his  agency,  as  he  was  liable  either  to  pay  the 
mon^y  received  or  to  refund  it  to  the  defendant;  and  though 
it  was  objected,  that  he  had  a  stronger  interest  to  give  evidence 
in  &vour  of  the  defendant  than  on  the  side  of  the  plaintifi^ 
(since,  if  he  had  received  the  money  under  a  mi8rq)resentation 
of  his  own  character^  the  defisndant  might  recover  from  him 
the  costs  of  the  action  then  depending  as  well  as  the  money,) 
the  court,  beld^  that  the  possibility  of  such  a  remote  interest 
did  not  make  the  witness  incompetent  Upon  the  authority 
qf  this  case,  the  case  of  Birt  v.  Kirshaw  was  decided  (2)  i  there, 
the  QMUt  of  King's  Bench  were  of  opinion,,  that  the  indorser 
of  a  note,  who  had  received  money  from  the  drawer  to  take  it 
Wfii  tvaa  a  competent  witness  in  an  action  by  the  indorsee 
against  the  drawer  to  prove  on  the  part  of  the  defendant,  that 
he  had  satisfied  the  note ;  since  he  would  be  liable  on  the  note 
to  the  plaintijfl^  if  the  defendant  succeeded,  or  to  the  defendant 
in-  an.  ajction  for  money  had  and  rec^ve4»  ?  the  pl^tijB^  sacr 
ceeded ;  and  the  Ck>urt  hel<l,  that  the  witness  was.  not  r^dered 
incompetent  by  the  circumstance  of  his  being  also  jifbh  to  the 
defitndant,  in  the  latter  case,  for  the  costs  of  thi$  actiop  in  conr 
sequence  of  his  non-payment.  But  in  die  r^cfsnt  case  of  Jones  y« 
Brooke  (d),  which  was  an  actioA  agajnst  tb^  acceptoir  of  a^  biU, 
acoepll9d{9r  the.  accommodation  of  the  drawer^;  t^^  Cpnift  of 
Commpn  J^(eas  held,,  that  the  draw/er  way  Mt  ^^CQmp^twt  witr 
nes^.&r  tbe  defendant)  to  prore  that  the  M^Pf  r^qfw^  the 
fakill  on  an'  ii8unou$  oonsideratioQ ;.  on  tliie  growfJU  tiiat  he  was. 
bomoid  to.  indenmif|r  the  acceptor  against  the  cqns^quenc^  oi 
an  acceptance  made  for  his  accommodatLon^  and,  tirould  tbi^ie<<. 
fore  be  liable,  to  the  acceptor  not  only  for  the  prindpai  sum> 

(1)  7  T.  R.480.  Keightly  v.  Birob»  s^  Cmn^h.  5a5» 

(a)  2  East,  45s.  which  wera  detenaioed  upon  the 

(5)  4  Taunt.  464.     SeaTownand  wua  principle* . 
V.   Downing,  14  East,  567,    and 
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but  also  for  all  die  costs,  with  which  he  might  be  charged  ia 
this  action.  The  liability  to  the  costs  of  the  action*  as  appears 
from  several  cases  before  mentioned}  is  a  substantial  obj^on 
to  the  competency  of  a  witness ;  and  however  indifferent  he 
may  be  in  other  respects  towards  either  party,  yet,  if  he  haa 
incurred  such  a  liability,  he  has  an  immediate  and  direct  inte-^ 
rest  in  the  event  of  the  suit. 

Secondly,  acertain,  direct,  and  immediate  interest  will  dis-  ?^^'?^j^ 
qualify,  although  it  may  happen  that  the  verdict  in  the  caose  the  verdict 
caimot  be  evidence,  either  for  or  against  the  witness  in  any  fa*  ^^ 
tare  suit  concerning  that  interest .    ^^  The  law,  s^ys  Clu  Baron 
Gilbert,  looks  upon  a  witi^ ess  as  interested,  when  there  is  a 
certun  benefit  or  disadvantage  to  the  witness,  attending  the 
consequence  of  the  cause  one  way.''  (1)    The  following  ex* 
amples  may  be  cited  to  illustrate  this  general  rule. 

If  a  person  promise  a  witness,  thal^  in  case  he  recover  the  ^  JSTde- 
lands,  he  will  grant  him  a  lease  of  them  for  90  many  years,  pending  on 
this  excludes  his  evidence ;  for  the  witness  would  hi^ve  a 
fixed  and  certain  advantage  by  the  event  of  the  v^rdict.(2} 
So  a  witness  has  been  rqected,  who,  if  tk^  plaintxtT  fiifled  in 
^e  action,  was  to  repay  a  sum  of  money  in  h»  ha«d^  be- 
longing to  the  plaintiff  but  was  not  to  rqpay  an^  parf  of  it,  if 
the  plaintiff  succeeded.  (3)  And  in  the  cas^  of  Forrester  v> 
Pigou(4),  an  actiononapoUcyofinsurwce,  where  the  defend-* 
ant  called  another  underwriter,  as  witn^s^  who  in  his  eocamin^ 
ation  on  the  voire  dire  said,  he  had  paid  the  loss  to  the  pl^tiff 
upon  an  undertaking,  that  he  was  to  be  repaid  in  the  event  of 
this  action  faiUng,  and  that  he  had  since  received  a  letter  from 
the  plaintiff  promising  to  return  the  money  on  that  event,  Xiord 
Ellenborough  C.  J.  on  the  trial  rejected  the  ^taess.  On  a 
motion  afterwards  fiir  a  new  trial  oil  j^ccount  of  this  rg^ction,  the 
Court  sent  the  case  to  be  retried,  for  the  purpose  of  aaoertaino 
bg  more  particularity  the  time  when  the  undertaking  ^»s  ^uid* 


Qilb.  Ev.  1090  ($)  Fothcriogham  v.  Onoiirood, 

lb.  108.  1  Str.  189. 

(4)  1  Mauled  Bel  9. 
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9.  Deviiee 
Heir. 


5,  Witness  ' 
discharging  his 
own  debt. 


«• 


to  the  witness ;  but  on  that  occasion  Lord  Ellenborough  said, 
*f  If  a  person,  who  is  under  no  obligation  to  become  a  witness 
for  either  of  the  parties  to  the  suit,  choose  to  pay  his  debt  be^ 
forehand,  upon  a  condition  that  it  is  to  be  determined  by  tlie 
event  of  that  suit,  he  becomes  as  much  interested  in  the  event, 
as  if  he  were  a  party  to  a  consolidation  rule/' 

'  A  devisee,  who  takes  an  interest  imder  a  will  in*4he  testator's 
estate,  is  not  competent  to  prove  his  sanity,  in  an  action  of 
ejectment  brought  by  another  devisee  against  the  heir-at-law. 
An  heir  apparent  is  a  competent  witness  concerning  the  title 
of  the 'land;  for  the  heirship  is  a  mere  contingency:  but  a  re- 
mainder-mah  is  not  competent  on'  such  a  subject,  having  a 
present  estate  in  the  land.  (1) 

In  an  action  of  trespass  against  a  sheri£^  where  the  question 
was,  whether  goods,  which  had  been  taken  in  executicHi  in  a 
suit  against  A.  B.,  belonged  to  him  or  to  the  plaintifi^  A.  B.  was 
not  allowed  to  be  a  witness  for  the  defendant  to  prove  the  goods 
his  property,  since  he  would  have  been  discharged  from  his 
debt  in  case  of  a  verdict  for  the  defendant.  (2)  And  the 
Court  of  Common  Pleas  distinguished  this  case  from  that  of 
Nix  V.  Cutting  before-cited  (3),  (where,  in  an  action  of  trover,  a 
witness  was  allowed  to  prove -the  property  in  himseli^)  by  saying 
that  the  verdict  in  that  case  could  not  be  afterwards  used  by 
or  against  the  witness,  but  in  this  case  a  verdict  in  &vour  of  the 
parly,  by  whom  he  was  called  to  give  evidence,  would  relieve 
him  from  an  execution  then  pending  agidnst  him. 


4.  Witness 
proving  him- 
self tenant  in 
^ectment. 


In  an  action  of  ejectment,  where  the  plaintiff  had  made  out 
a  prima  facie  case  against  the  defendant  as  tenant  in  possession, 
the  Court  of  Common  Fleas  held,  that  a  witness,  called  on 
the  part  of  the  defendant,  was  not  competent  to  prove  himself 
the  real  tenant,  and  that  the  defendant  was  only  his  bailiff* 
for  the  verdict  would  have  the  effect  of  turning  him  out  im- 

())  Smith  T.  Blackham,  \  Salk.       (S)  Bland  v.  Ansley^li  New.h«p. 
flSJ,     Sayer,  45.  351. 

(3)  See  ante,  p.  49. 
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mediately;  it  was  therefore  an  immediate  interest,  and  out- 
weighed the  remoter  effect  of  his  subjecting  himself  by  his  tes- 
timony to  an  action  of  ejectment  and  trespass  for  mesne 
profits.  (1) 

If  there  is  a  direct  interest  in  the  event  of  the  suit,  it  will  Degree  of 
make  the  witness  incompetent,  however  small  and  inoonsider-  ^^ 
able  the  degree  of  interest  may  be.  Thus,  in  an  action  of 
trespass,  where  the  question  was,  whether  a  corporation, 
which  had  inclosed  part.of  a  common,  had  left  a  sufficiency  for 
the  commonerS)  a  fireeman  was  considered  incompetent  to 
prove  the  affirmative  (2)9  because  the  rent  must  have  been  re- 
ceived for  the  use  of  the  corporation;  thougli  it  was  admitted^  ^ 
that  the  amount  of  the  rent  was  exceedingly  small.  Hence  it 
^pears,  that  a  person  who  loses  or  gains  the  smallest  sum  by 
the  event  of  a  suit,  whatever  may  be  his  rank,  fortune,  or  cha- 
racter, is  as  Incompetent  to  give  evidence,  as  one  who  may  be 
interested  to  the  amount  of  thousands.  This  is  the  unavoid- 
able  consequence  of  the  general  rule.  If  interest  is  allowed 
to  disqualify  in  any  case,  it  must  in  all ;  as  it  is  impossible  by 
any  scale  to  measure  the  different  e£Peqts,  which  it  may  have 
on  different  minds. 


If  the  witness  has  an  interest  Inclining  him  to  each  of  the  Interest  on 
parties,  so  as  upon  the  whole  to  make  him  indifferent,  he 
wiU  be  competent  to  give  evidence  for  either  party.    Thus,  in 
an  action  of  assumpsit  for  money  paid  to*  the  use  of  the 
defendants,  who  were  ship-owners,  Lord  Kenyon  admitted  the 

il)  Doe  dem.   Jones  t.  Wilde,       (9)  Bortony.Hinde.^  T.R.  174.* 
'aunt.  189.    1  Marshall,  7.  S.  C. 


*  See  R.  V.  Mayor  and  Commonalty  of  London,  9  Lev.  251.,  R.  v.  Car* 
penter,  S  Show.  47.,  and  case  of  City  of  London,  1  Ventr.  551.  contra.  In 
these  cases^  freemen  were  admitted  to  be  witnesses  on  account  of  the  mi-, 
nuteness  of  their  interest,  sigaiast  the  opinion  of  Jones  J.  The  law  of  the 
case  in  9  Lev.  (where  the  point  is  precbely  the  same  as  in  the  other  two 
cases,)  has  been  doubted  by  Mr.  Justice  Buller ;  see  Bull.  N.  P.  990.  In  the 
case  of  Dowdeswell  ▼.  NoU,  9  Vem.  517.,  the  Court  said,  "  The  objection 
of  an  existing  interest,  though  never  so'  small,  has  always  prevailed,  and  it 
was  so  resolved,  upon  great  debate^  in  the  case  of  the  City  of  London  con- 
cerning the  water-bailiff.'* 
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captain  to  prove  that  he  had  received  the  money  from  the 
plaintiff  for  the  defendant's  use ;  for  he  stood  indifierent  be- 
tween the  parties,  and,  whichever  way  the  verdict  might  go,  he 
was  equally  answerable.  (1)  So,  in  an  action  of  covenant  for 
rent,  where  the  point  in  issue  was,  whether  A.  B.,  whose  title 
both  the  plaintiff  and  the  defendant  admitted^  had  demised  the 
premises  first  to  the  plaintiff  or  to  a  third  person ;  A.  6.  was 
a  cpmpetent  witness  to  prove  that  fact ;  for  the  verdict  could 
not  be  given  in  evidence  in  any  future  action  either  by  or 
against  the  witness,  being  a  record  between  other  parties ;  and 
it  appeared  to  be  indifferent  to  him,  whether  he  had  the  one  or 
the  other  as  his  tenant  (2) 

In  an  action  on  a  bill  of  exchange,  by  the  indorsee  ^;idnst 
the  drawer,  the  acceptor  is  a  competent  witness  on  the  part  of 
the  plaintifl^  to  prove  that  he  had  no  effects  of  the  drawer  in 
his  hands  (3):  and  so  is  the  payee,  to  prove  that  he  in- 
dorsed the  bill  totheplaintif]^  before  it  became  due,  inpayment 
fbr  goods ;  for  though  he  would  be  liable  to  the  plaintiff  for 
the  goods  sold,  if  this  action  fail,  yet,  if  it  succeed,  he  would 
be  liable  to  the  defendant  for  money  paid.  (4)  And  in  an 
action  on  a  promissory  note,  by  the  payee  against  the  maker, 
a  joint  maker  of  the  note,  who  is  not  sued,  is  competent  to 
prove  tlie  defendant's  signature  (5);  for,  if  the  plaintiff  ^^cover , 
against  the  defendant,  the  witness  would  be  liable  to  him  for 
contribution ;  and,  if  he  fail,  he  might  resort  to  the  defendant 
for  tlie  whole,  and  in  that  case  the  witness  would  be  entitled 
to  contribution  from  the  defendant,  so  that  ip  either  point  of 
view  the  witness  stands  indifferent  between  the  parties. 

Where  one  partner  drew  a  bill  in  the  partnership  firm,  and 
gave  it  in  payment  to  a  separate  creditor  in  discharge  of  his 


(1)  Evans  v.  Williams,  7  T.  R.  481. 
n.(c).  Rocher  T.  Busher^  1  Starkie, 
S7.  Ilderton  v.  Atkinson,  7  T.  R. 
480. 

(8)  Bell  V.  Harwood,  3  T.  R.  503. 
See  Serle  v.  Serle,  S  Roll.  Abr.  685. 
tit.  Trial,  (G,)  cited  Gilb.  £v..  109. 


(3)  Staples  v.Okines,  1  Esp.N.P. 
C.531. 

(4)  Shuttleworth  ▼.  Stephens, 
1  Campb.  406. 

(3)  York  ▼.  Blott,  5  Maule  &  Selw. 
71.  Lockhart  v.  Graham,  1  Str.  35. 
S.  P.  in  an  action  on  a  bond. 
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own  debt,  the  Coart  of  King^s  Bench  held,  that,  in  an  action 
by  siidb  creditor  against  the  acceptor,  either  of  the  partners 
might  be  called  on  the  part  of  the  defendant,  to  prove  that 
file  partner,  who  drew  the  bill,  had  no  anthdrity  to  draw  it  in 
-the  name  of  the  firm;  and  that  the  bankruptcy  of  the  partners 
.  would  not  vai^  the  question  as  to  the  competency  of  the  wit- 
nes8.(l)  In  this  case,  the  partner  who  drew  the  biirwonld 
have  been  liable  to  the  plaintiff  to  the  amount  of  his  debt,  if 
the  plaintiff  had  failed  in  the  action,  and,  if  the  plaintiff  had 
iraieceeded,  he  would  have  been  liable  to  the  defendant  the 
accq>tor;  and  with  respect,  to  the  other  partner,  though  he 
would  have  been  liable  to  the  defendant,  if  the  plaintiff  reco- 
vered, he  would  have  had  his  remedy  over  against  his  joint 


In  the  late  case  of  Hudson  v.  Robinsop  (2),  which  was  an  ac- 
tion of  assumpsit  for  the  non-delivery  of  goods  and  for  money 
•had  and  received,  and  the  defendant  pleaded  in  abatement, 
that  the  promises  were  made  by  the  defendant  jointly  with  A. 
and  B.,  and  not  by  the  defendant  alone,  the  Court  of  King^s 
Bench  determined,  that  A.  was  a  competent  witness  for  the 
plainttfl^  to  prove  that  the  defendant  was  not  authorised  or 
employed  by  the  partners  to  make  the  contract,  and  that  he 
received  the  money  to  his  own  use ;  for,  although  the  plaintiff 
should  succeed,  the  defendant  would  not  on  that  account  be 
precluded  from  suing  the  other  partners  for  contribution ;  the 
record  in  this  action  vould  not  operate  as  an  estoppel  against 
•him  on  that  occasion,  because  there  is  no  mutually,  out  of 
which  the  estoppel  can  arise :  the  record  could  only  be  used, 
as  a  medium  of  proof^  to  show  that  this  defendant  had  paid 
in  the  action  a  certain  sum;  and,  in  this  point  of  view,  the 
verdict  in  favour  of  the  plaintiff  must  be  considered  rather  as 
prejudicial  to  the  witness. 


(1}  Ridley  v.  Taylor,  }Z  East,  175. 

(«)  4  Ifoule  $L  Sel.476.    Cooham  v.  Goldney,  fl  Starkie,  N.  P.  C.  Alif 
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?he  Coiirt'of  King's  Bench  held,  in  the  case  of  Buckland 
V.  Tankard  (1),  'that  a  witness,  ^bo  might  have  a  remedy  by 
action,  whether  the  plaintiff  or  defendant  )had  a  verdict,  was 
nevertheless  interested,  because,  under  the  particular  circum- 
stances, he  would  have  a  greater  difficulty  in  the  one  case,  than 
in  the  other,  to  enforce  ^hat  remedy.  However,  this  appears 
to  be  the  only  case,  which  has  been  decided  ^n  such  a  ground; 
'  and  fix)m  the  leading  cases  on  this  subject,  which  rest  on  the 
,  broad  ground  of  interest,  such  a  circumstance  may  now 
more  properly  be  considered  as  having  a  strong  infliiooce 
on  ^  the  witness,  but  not  as  forming  any  solid  objection  to  his 
competency. 


^  The  objection,  that  the  witness  derives  an  immediate  benefit 
or  loss  from  the  event  of  the  suit,  is  an  objection  on  the  voire 
^re,  and  excludes  him  from  giving  any  kind  of  evidence  for 
the  party  who  calls  him.  If  the  obgection  prevails,  he  cannot 
be  examined  at  all.  The  meaning  of  the  rule,  which  declares, 
that  such  an  interested  person  shall  not  be  a  witness  in  courts 
of  justice,  must  be,  that  he  cannot  be  heard  at  all  as  a  witness 
on  the  side,  to  which  his  interest  inclines  him.  Chief  Bar(m 
Oilbe^  lays  it  down,  that  he  is  totally  excluded  from  all 
attestation,  from  his  supposed  want  of  integrity.  Thus,  on  an 
indictment  against  a  township  for  not  repairing  a  highway,  a 
person  of  another  township  in  the  Same  parish  seems  not  to  be 
a  competent  witness  for  the  prosecution,  even  \o  prove'  the 
road  to  be  a  common  highway :  diough  it  may  be  said,  that 
to  such  an  extent  he  charges  himself^  and  his  testimony  is 
against  his  own  interest.  The  answer  to  this  is,  that,  on  the 
trial  of  this  indictment,  his. evidence  has' not,  upon  the  whole, 
that  tendency;  for,  without  the  proof  of  that  fact,  the  in- 
dictment cannot  be  sustained,-  and  the  witness  by  giving  such 
evidence  is  supporting  a  prosecution,  which,  if  it  succeed, 
would  have  the  etkct  of  discha]^;ing  him  and  the  inhabitants 
of  the  other  townships.  So,  in  an  action  of  ejectment,  a  wit- 
ness, who  admits,  that  he  is  to  have  a  lease  of  the  premises,  in 

(1)5T.R.  579. 
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case  the  defeadant  is  turned  out  of  possession  by  the  ejectment^ 
is  as  incompetent  Uy  prove  the  defendant  in  possession  of  the 
premises,  as  to  prove  any  other  material  fiict  necessary  for  the 
support  of  the  action. 


Sect.  IL 

Of  the  Rule  on  ih^  Subject  qflrUerestj  considered  loith  reference 

to  the  Parties  in  the  Suit. 

A  PABTT  to  the  suit  on  the  record  cannot  be  a  witness  at  the  Futj  to  sai* 
trial  for  himself  or  for  a  joint-suitor,  against  the  adverse  *"*®"^'*"^ 
psity{l)j  on  occount  of  the  immediate  and  direct  interest,  which 
he  has  in  the  event,  either  from  having  a  certain  benefit  or 
loss,  or  from  being  liable  to  costs.    The  par^,  therefore,  ia 
whose  name  an  action  is   brought,   cannot  be  a  witness, 
though  he  be  merely  a  trustee  for  some  other  person  (2);  as, 
a  prochein  amy  suing  for  an  infimt.(3)     Persons  appointed 
governors  and  directors  of  the  poor  of  a  parish,  under  an  act 
of  parh'ament,  which  authorises  them  to  assess  rates  on  the  in- 
habitants, but  in  case  of  appeal  makes  them  liable  to  oosts,  to 
be  indemnified  out  of  the  parochial  fond,  are  not  competent 
witnesses  on  the  trial  of  such  appeal ;  as  they  ara  parties  to  the 
smt,  and  liable  to  oosts  individually  in  the  first  instance^  (4) 
But  there  is  no  objection,  it  is  said,  to  the  competency  of  per- 
sons,  who  are  party  to  a  suit  in  a  corporate  capacity,  and  con- 
sequently not  individually  liable  to  costs,  and  who  are  firee 
from  all  interest  in  the  question.     Thus,  in  an  action  against 
the  governors  of  the  Foundling  Hospital  for  the  amount  of 
work  done  by  the  plaintifi^  Lord  Keny<m  admitted  several  of 

(1)1  Vera.  230.     1  P.  Wms.  596.  tower,  l  Str.  505.  James  v.  Hatfield^ 

Glib.  Ev.  116.  1  Str.  548.     Hopkins  v.  Neal,  8  Str. 

(S)  Bauerroanv.RadeniuSy  7T.  R.  1025.     Gilb.£v.  107. 

668.    PhilUpps  V.  Duke  of  Bucking-  (4)  R.  v.  St.  Mary  Magdaleoi  Ber- 

ham,  1  Vera.  230.  mondsey,  3  £ast»  7. 

(3)  Clutterbuck  v.  Lord  Hunting- 
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the  governors  to  prove  the  badness  and  insuffici^icy  of  the 

work.(l) 

Courts  of  Equity,  In  granting  an  issue  to  be  tried  at  law^ 
frequently  direct,  that  a  party  to  the  suit  shall  be  examined  at 
the  trial  as  a  witness ;  such  an  order  waives  no  objection,  ex- 
cept that  which  arises  from  the  circumstance  of  the  witness 
b^ing  party  in  the  cause.  (2) 

/ 

Exceptions.  An  exception  to  the  general  rule  is  stated  by  Rolle  C  J., 

in  the  case  of  an  action  against  a  hundred  on  the  statute  of 
'Winton(S),  where  the  plaintiff  (the  party  robbed)  was  al- 
lowed to  prove  the  robbery  and  the  amount  of  his  loss,  ^  from 
necessity,  on  deiiuilt  of  other  proof.'*  (4)  So,  in  the  case  of 
Bennet  v.  Hundred  of  Hertford  (5),  which  was  an  action  on 
the  same  statute,  brought  by  a  carrier  for  a  robbery  committed 
in  his  absence  on  his  servant,  the  court  ruled,  against  the 
opinion  of  Rolle  C.  J.,  that  the  plaintiff  might  prove  the 
amount  of  the  money,  which  he  had  delivered  to  his  servants 
And  the  15th  section  of  the  statute  d  G.  21.  c.  16.  recites, 
that  in  an  action  against  the  hundred  the  person  robbed  may 
prove  the  robbery,  and  the  property  of  which  he  was  robbed. 
But  though  the  plaintiff  may  prove  the  fact  of  the  robbery, 
yet  with  respect  to  matters,  which  may  be  proved  by  other 
evidence,  he  is  not  a  competent  witness.  Thus  he  cannot 
give  evidence  to  prove,  that  the  place,  where  he  was  robbed, 
is  within  the  hundred,  against  which  he  has  brought  the 
action.  (6)  And  though  the  party  robbed,  who  brought  the 
action,  has  been  allowed  to  be  a  witness  even  in  his  own  cause, 
yet  none  of  the  inhabitants  of  the  hundred  were  formerly  re- 
ceived on  behalf  of  the  hundred,  however  inconsiderable  their 


(1)  Wellcr  V.   The  Govenow  of  (4)  2  Roll.  Ab.  686.    Bull.  N.  P* 
FoundL  Hosp.    Peake,  N.  P.  C.  1 55<  S89. 

And  see  Barrett  v.  Gore  and  another,  (5)  2  Roll.  Abr.  686.  Yin.  Ab.  Ev 

5Atk.40i.  (l),pl.54. 

(2)  RogersoQ      v.     Whittington,  (6)  By  Page  'J-  Rep#  temp.  Hard. 
1  Swanston,  Ch.  Rep.  59:  83. 

(3)  St;  13  Ed.  l.c.S. 
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interest  migbt  be(l);  but  now  they  are  tompetent  witnesses 
by  the  statute  8  G.  2.  c.  16.  s.  15. 

One  other  exception  appears  to  be  made  in  the  Case  of  an 
action  for  a  malicious  prosecution,  where  it  seems  to  have  been 
understood,  that  the  evidence,  which  the  defendant  himself 
gave  on  the  trial  of  the  indictment,  may,  under  certam  circum- 
stances, be  received  in  his  favour  on  the  trial  of  the  addon.  In 
the  case  of  Johnson  v.  Browning  (2),  Lord  Holt  C.  J.  admit- 
ted in  evidence  the  oadi  of  the  defendant's  wife  (who  w&s  the 
only  person  present  at  the  time  of  the  supposed  felony,  and 
who,  as  tlie  report  says,  could  not  herself  be  a  witness)  to 
prove  the  felony  committed ;  "  for  otherwise,  it  is  said,  one 
that  should  be  robbed  would  be  under  an  intolerable  mischief; 
if  he  prosecuted  for  such  robbery,  and  the  party  should  be  ac- 
quitted, the  prosecutor  would  be  liable  to  an  action  for  a  mali- 
cious prosecution  without  the  possibility  of  making  a  good 
defence,  though  the  cause  of  prosilution  were  ever  so  preg- 
nant." And  Mr.  Justice  BuUer,  treating  of  this  action,  says, 
**  As  it  may  come  to  be  left  to  a  jury,  it  is  advisable  for  the 
defenoant  to  give  proof  of  a  probable  cause,  if  he  be  capable 
of  doing  it :  and  for  this  purpose  proof  of  the  evidence  given 
by  the  defendant  on  the  indictment  is  good."  (3) 

• 

In  the  case  of  the  Mayorvand  Commonalty  of  London  (4)^ 
and  tliat  of  the'  city  of  London  concerning  water-b^lage  (5), 
the  point  in  issue  was,  whether  the  corporation  was  entitled  to 
certain  tolls;  in  the  first  case,  it  was  ruled  by  the  whole  court, 
^nd  by  three  judges  in  the  last,  that  freemen  (members  of  the 
corporation)  might  be  witnesses  in  support  of  the  claim,  be^ 
cause  the  tolls  would  be  received  for  the  benefit  of  the  whole 
corporate  body,  and  the  interest  of  any  individual  must  there- 
fore be  inconsiderable.  But  Mr.  Justice  Buller  has  doubted 
the  law   of  the   former   case  (6),   and   its  authority  is   still 

(l)  R.  V.  Carpenter,  8  Show.  47.  Sutton  Caldficld  v.  Wilson,  1  Vam. 

(fi)  6  Mod.  Rep.  216.  854. 

(3)  Bull.  N.P.  14.,  ckiig.Cobb  V.  (5)  1  Ventr.  5S1. 
Car,  1746.  (6)  Bull.  N.  P.  890, . 

(4)  3  Lev.  331.    And  MC  Corp.  of  ^ 
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further  shaken  by  the  case  of  Barton  v.  Hinde,  before  meOF» 
tioned.(2) 


Partrnot 
compellable 
to  give  evi- 
dence. 


As  a  party  to  the. suit  is  not  su£fered  to  be  a  witness  in  sup- 
port of  his  own  interest,  so  he  is  never  compelled  in  courts  of 
law  to  give  evidence  for  the  opposite  'ptaty  against  himself* 
Thusy  on  a  question  of  settlement,  it  was  determined,  in  the 
case  of  the  King.against  Wobum,  that  the  rated  inhabitants 
'  of  either  parish,  being  in  reality  the  parties  to  the  proceedings 
could  not  be  compelled  to  give  evidence  against  their  own 
parish.  (3)  So,  in  an  action  of  ejectment,  on  the  several  de- 
mises of  two  lessors,  one  of  them  is  not  compellable  to  give 
evidence  for  the  defendant,  though  no  title  has  beoi  proved 
imder  his  demise  (1);  the  lessors  of  the  plainti£^  sud  Lord 
EUenborough,  are  substantially  the  parties  on  the  record ;  all 
are  jointly  liable;  that  lessor,  upon  whose  title  the  reco* 
very  proceeds,  is  generally  the  trustee  of  the  other ;  and  there 
are  the  same  reasons  for  protecting  them  from  being  examined, 
which  have  produced  the  general,  rule  of  law,  that  the  parties 
on  the  record  cannot  be  compelled  to  give  evidence  against 
themselves,  aiid  are  not  permitted  to  swear  in  their  own  fiivour. 


Co-plaintiff 
witneM 
againttaiv- 
other 


But  where  one  of  several  co-plaindfis  comes  forward  volun- 
tarily to  disprove  the  defendant's  liability  to  the  demand  made 
upon  him,  he  may  be  admitted  with  the  consient  of  the  adverse 
party,  though  at  the  same  time  he  defeats  the  claim  of  those, 
who  jointly  sue  with  him  (2) :  for,  if  the  plaintiff  were  to  make 
a  declaration  against  his  interest  out  of  court,,  evidence  of 
that  declaration  would  be  admissible ;  and  how  is  the  pixx>f 
Jess  credible,  said  C.  J.  Mansfield,  ii^  with  the  consent  of  the 
defendant,  who  waives  all  objection  to  his  testimony,  he  declares 
the  same  thing  upon  oath  at  the  time  of  the  trial  ?  And  in  an 
action  of  ejectment  against  two  defendants,  a  co-defendant, 


(2^  5T.R.  174.  supra,  p.  65.  (l)  Fenn  dem.  Pewtiiss  v.  Gran* 

(3)  R.  V.  Wobiirn,  lo  East,  403.  ger,  5  Campb.  17S. 

This  G4Ue  was  decided  before  the  iate  (s)  Norden  and  another  v.  Wil- 

act,  St  54  G.  3.  c.  1 70.     See  infra,  liamion,  l  Taunt.  J78. 
Sect.  7.  of  this  Chapter. 
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wko  suffiars  jndgmeDt  by  defimlt,  h  a  competent  wttoess  to, 
prove  the  other  in  possession  (1);  Lord  Ellenborough  held, 
that  the  verdict  in  this  case  would  not  prevent  the  plaintiff 
from  suing  the  witness  for  the  mesne  profits;  that  the  only 
supposed  interest  imputable  to  the  witness,  is  the  possibility 
that  the  plaintiff  will  sue  the  present  defendant  alone;  but 
this  is  such  a  remote  interest  as  cannot  render  the  witness  in- 
competent* .  . 

The  general  rule  seems  to  be,  that  one  of  several  defendants  Co-dafendaiity 
Unot  entitled  to  a  verdict,  separately  from  the  rest,  at  the  dose  tentte  ai^ 
of  the  plaintiff's  case,  although  the  plaintiff  has  feiled  in  prov-  •^^^ 
ing  the  charge  against  him ;  and  therefore  cannot  be  used  as 
a  tntness  for  the  co-defendants,  even  after  all  the  witnesses  in 
their  defoioe  have  been  called,  (fi)  J£,  indeed,  any.  person  be 
arbitrarily  made  a  defendant  to  prevent  his  testimony  in  the 
cause,  he  shall  not  prevail  by  that  artifiee,  but  the  defendant, 
against  idiom  nothing  is  proved,  shall  notwithstanding  be 
sworn  (S) ;  for  here  the  defendant  does  not  swear  in  his  own 
justification,  but  in  justification  of  another,  with  whom  he  is 
unnecessarily  joined ;  and  if  this  were  not  allowed,  the  plain- 
tiff m^ht  turn  all  the  several  witnesses  into  drfendants,  and  he 
might  be  able  to  prove  what  he  pleased  without  contest.  But 
this  rule  must  be  Understood,  when  there  is  no  kind  of  evidence 
against  such  defendant;  for  if  there  be  evidence  against  him, 
though  not  enough  to  convict  him  m  the  judge's  opinion,  yet 
such  person  cannot  be  a  witness  for  the  other,  but  bis  guilt  or 
innocence  must  wait  the  event  of  the  verdict,  the  jury  being 
judges  of  the  fact.    . 

In  trespass  against  a  person,  ^^  for  that  he,  together  with  A. 
B.  &C.,"  committed  the  wrong  complained  of,  if  it  appear,  that 
A.  B.  was  concerned  in  the  trespass,  and  is  party  to  the  suit,  / 

(which  must  be  shewn  by  producing  the  original  or  process 

(t)  Doe  dem.  Harrop  v.  Green  '  (2)  SeeOaTisv.Liviogandothers^ 
and  another,  4  Esp.  N.  P.C.  198.    *    Molt,  N.  P.  C.  275. 

(3)  Gilb.  £v.  117,  Bull.N.P.S85. 
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against  him,  and  proving  an  ineffectual  endeayour  to  arrest  him, 
or  that  the  process  was  lost,)  be  cannot  be  admitted  a  witness 
for  the  defendant  (1);  but  if  nothing  is  proved  against  A.  B., 
then  he  ought  to  be  admitted.  (2) 


Co-defendant, 
pleading 
oankruptcy, 
not  a  witnen.r 


In  an  action  against  several  defendants,  if  one  plead  his 
bankruptcy,  and  the  others  plead  liie  general  issue,  the  former 
cannot  be  admitted  to  give  evidence  for  the  rest,  though  he 
mi^y  have  received  his  certificate  (3) :  for,  ia  case  of  a  verdict 
for  the  plaintiff,  he  is  liable  to  the  costs  of  this  action.  And 
in  a  similar  case,  latdy  determined  in  the  Court  of  Common 
Pleas  (4),  the  Court  held,  that  the  co-defendant,  who  had 
pleaded  his  bankruptcy,  could  not  be  admitted  as  witness  for 
the  other  defendants.  "  The  witness,"  said  Lord  Chief  Justice 
Gibbs,  *<  who  was  called  to  prove,  that  all  the  defendants  had 
not  entered  into  a  joint  contract  with  the  plaintiff,  has  admit- 
ted such  contract  by  bis  plea,  and  merely  relied  on  his  bank- 
ruptcy. The  bankrupts  stood  as  defendants  on  the  record, 
and  contended  that  they  had  a  l^al  defence ;  —  the  plaintiiiB 
went  through  their  proof,  and,  I  ^m  not  aware  of -any  case,  in 
which  it  has  been  laid  down  to  be  the  duty  of  a  judge  to 
his  opinion  of  the  legal  efiect  of  particular  evidence  in  tne 
middle  of  a  cause  in  order  to  have  an  9ppertunity  of  introduc- 
ing other  witnesses  to  be  examined  for  the  defendants,  and  still 
less  so,  to  admit  witnesses  to  disprove  that  which  they  had 
before  admitted  to  be  true.**  If  a  nolle  prosequi  had  been  en- 
tered as  to  the  defendant,  who  is  proposed  to  be  called  as  wit- 
ness, that  would  make  him  competent.  (5) 


Defendant,  In  &  case  where  one  of  the  defendants,  on  an  indictment  for 

niifering  judg.  ^  assault,  submitted  and  was  fined,  and  paid  the  fine,  Pratt 

nien^  by  de-  ,        .  i»  » 

hxx\tt  when       C.  J.  allowed  him  to  be  witness  for  another  defendant,  consider- 

ooopetent. 


(1)  Reazon  v.  Ewbank^  Bull.  N.  P. 
286.  HilL  V.  Fleming,  Rep.  temp. 
Hard.  264.  Lloyd  v.  William^  ib. 
123. 

(2\  Page.  ▼.  Cropk,  Styh  401. 
1  Atk.  452.' 

(5)  Raven  v.  Dunning  and  another, 


3  E«p.  N.  P.  C.  25.     Currie  r.  Child 
and  another,  3  Campb.  283.  S.  P. 

(4)  Emmett  r.  Bradley  and  others, 
1  Moore,  C.  P.  332. 

(5)  Said  by  Parke  J.  to  haTe  been 
80  nued  by  Le  Blanc  J.  at  Lancaatcr, 
See  1  Moore^  339. 
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ing  the  trial  as  at  an  end  with  respect  to  him.  (1)  But  on  a 
joint  indictment  against  several  for  a  misdemeanor,  a  defendant^ 
who  sufiers  judgment  by  de&ult,  cannot  be  a  witness  for  the 
others  (2) ;  the  admission  of  such  evidence,  said  LcMrd  Ellen- 
borough,  might  be  extended  equally  to  every  other  criminal 
case,  and  thus  one  of  the  party,  by  suffering  judgment  by 
de&idt,  might  protect  the  rest;  there  is  a  community  of  guilt; 
they  are  all  engaged  in  an  unlawful  proceeding;  the  oflfanca  is 
the  (rffaice  of  all,  not  only  ci  a  single  individual. 


75 


In  an  action  on  a  joint  contract  against  two  defendants, 
where  one  let  judgment  go  by  default.  Lord  Kenyon  refused 
to  admit  him,  as  a  witness  fi^r  the  other  defendant,  to  negiltive 
thecdntract;  for,  if  negatived  as  to  one,  it  fiuls  as  to  the  others 
and  the  {rfmntiiF  could  sot  make  use  of  the  judgmait  by 
default  against  him  (S) :  nor  is  he  a  competent  witness  for  die 
jJaintiiff,  for,  if  the  jdttntiff  succeeds,  he  will  be  entitled  to  a 
contribution  from  the  co-defendant,  and,  if  the  plaintiff  foils, 
he  himself  will  be  liable  to  the  whole  of  the  demand,  (i) 

It  has  been  held  at  nisi  prius,  in  the  case  of  Ward  v.  Hay- 
don,  that  a  defendant  in  an  action  of  trover,  who  suffers  judg- 
ment by  de&ult,  may  be  a  witness  for  the  co-defendants^  as  he 
is  not  liable  to  the  cost^  of  the  issue  tried  against  the  othe^ 
and  is  not  himself  released,  whatever  may  be  the  event  of  that 
issue.  (5)  But  one  who  sufiers  jtidgment  by  default,  is  not  a 
competent  witness,  in  an  action  of  trespass,'  againd  the  eo-de^ 
fendants.  In  a  case  of  this  kind  (6),  Mr.  Justice  Le  Blanc 
said,  '^  The  general  rule  is,  that  a  party  to  the  record  is  not  ad- 
missible as  a  witness ;  in  tfbe  case  of  Ward  v.  Haydon,  the 
co-defendant  was  called  to  exculpate  the  other  defendant,  here 
it  is  proposed  to  call  a  co^lefendant  to  inculpate  the  others ;  the 
cases  therefore  are  distinguishable.''     And  he  added,  that, 

(OR.  T.Fletdiery  1  Str.  657.    R.  (4)  Brown  v.  Brown  and  another, 

V.  Shearman  and  Idle,  Rqi.  temp.  4  Taunt.  752. 

Hard.  905.  (5)  Ward  y.  Haydon  and  another, 

(s)  R.  V.  Lafone  and  otben,  5  Esp.  s  £4>-  N.  P.  C.  $65, 

V'  r.  C.  1 5$.  (s)  Chapman  y.  Grayes,  2  Campb. 

(5)  Brown  y.  torn,  £|c.  Sum.  Aip.  S95.  n.  by  Le  Blanc  J. 

1769.     M.S. 
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<<  when  there  had  been  an  innovation  in  the  rule,  he  was  not 
disposed  to  extend  it" 

\i  a  material  witness  for  a  drfendailt  in  gectpient  is.  made  a 
oo-defendant,  his  proper  course  is  to  let  judgment  go  by 
de&ult;  butt  if  he  plead,  the  Court  will  not  afterwards  upoa 
motion  strikeout  his  name.  (1)  '^  But  in.  such  case,'*  adds 
'  Mr.  Justice  BuUer,  '^  if  he  consent  to  let  a  verdict  be  given 
against  him  for  so  much  as  he  is.  proved  to  be  in  possession  of, 
I  see  no  reason  why  he  should  not  be  a  witness  for  another  de- 
fendant" (2) 

Witness  made       Where  8  witness  for  the  plaintiff  is  by  mistake  xiade  a  de»^- 
defeignt  by    g^j^^  ^^  ^^  ^  ^^  ^^^  ^^^  his  name  to  be  struck 

out  of  the  record  even  after  issue  joined,  and  then  he  may  be 
examined  (S);  or,  in  the  case  <^  an  infcnrmation,  the  attomey- 
gena*al  may  enter  a  nolle  prosequi  as  to  oi^e  of  the  defendants,, 
and  ^  make  him  a  witness,  (if) 


Sect.  III. 

Of  the  Bzile  on  the  Subfect  of  Interest,  considered  with  reference 
to  the  Husband  or  Wife  of  the  Party. 

As  a  party  on  the  record  is  not  a  competent  witness,  so 
neither  is  the  husband  or  wife  of  the  party  competent  to  give 
evidence  either  for  or  agunst  the  party.  (5)  No  other  relation 
is  excluded  (6) :  a  fiither  may  give  evidence  for  his  son,,  or  the 
son  for  his  fiitber :  and  though  the  relation  between  them  may 
influence  his  testimony,  it  wiU  not  render  him  incompetent. 
The  reason  for  excluding  the  husband  and  wife  from  giving 
evidence,  either  for  or  against  each  other,  is  founded  partly  on 

(1)  Dormer  v.  Fortescue,  Bull.  N.        (5)  Co.  Lit  6.  {b.)     Hawk.  b.  2. 
P.  S85.  c.  46.  8. 70.      Glib.  £v.  119.     Bull: 

(2)  Bull.  N.  P.  285.  '  N.  P.  286. 

(3)  1  Sid.  441.    Bull.  N.  P.  285.  -       (6)  1  Hale,  P. C  303.  2  Hale,  P.C. 

(4)  Rep.  temp.  Hard.  163.     Bull.    276.    HawL  b.  2.  c.  46.  i.  76.    Bull 
N.  P.  285.  N.  P.  287.     1  ^'iHl^.  351. 
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their  identity  of  interest,  partly  on  a  principle  of  public  policy, 
which  deems  it  necessary  to  guard  the  security  and  confidence 
of  private  life,  even  at  the  risk  of  an  ocbisional  fiulure  of  jus- 
tic&  They  cannot  be  witnesses  for  each  other,  because  their 
interests  are .  absolutely  the  same ;  they  are  not  witnesses 
against  each  other,  because  this  is  inconsistent  with  the  relation 
of  marriage. 

« 

First,  they  cannot  be  witnesses  against  each  other.  It  has  Not  witnesses 
been  resolved,  says  Lord  Coke(l),  that  a  wife  cannot  be  pro-  J^'®*** 
duced  against  the  husband,  as  it  might  be  the  means  of  implac- 
able discord  and  dissension  between  them,  and  tlie  means  of 
.great  inconvenience.  And  in  an  action  brought  by  a  woman 
as  feme  sole,  the  defendant  cannot  call  the  plaintiff's  husband 
to  prove  her  married,  thereby  to  nonsuit  her,  (2) 

r 

The  husbaQd  and  wife  are  not  allowed  to  be  witnesses  against 
each  other  in  any  criminal  proceeding.  Thus,  in  a  prosecution 
for  bigamy,  the  first  husband  cannot  be  admitted  to  prove  the 
former  marriage  against  the  wife  (3);  such  evidence  w6uld 
directly  criminate,  and  therefore  is  not  admissible  fer  the 
.  reason  above  mentioned.  So  &r  the  principle  is  clear  andwelji 
defined.  But  the  rule,  as  laid  down  in  the  case  of  the  King 
against  the  Inhabitants  of  Oiviger  is  much  wider  and  more 
general  (4) :  and  as  it  has  lately  undergone  the  revision  of  the 
Court  of  King*s  Bench,  it  will  be  necessary  shortly  to  state 
that  case.  On  an  iqppeal  against  an  order  of  iremoval  of  a 
pauper,  and  also  of  a  woman  as  his  wife,  the  respondents  hav*  y 
ing  proved  the  marriage,  the  appellants  called  the  pauper  for 
the .  purpose  of  proving  his  former  marriage  with  another 
woman,  but  he  swore  directly  the  reverse ;  they  then  called  the 
woman  to  prove  the  alleged  former  marriage*  The  court  of 
quarter  sessions  rejected  the  witness ;  and  the  Court  of  King's 
Bench  determined,  that  she  was  not  competent  to  give  such 
evidence.     Both  Mr.  Justice  Ashurst  and  Mr.  Justice  Grose, 

(I)  Co.  Lit  6. 6.  (5)   Mary    Grigg's   case.  Sir  T. 

(s)  Bentley  v.  Cook,  cited  in  R.  ?•    R«ym<  i. 
Cliyiger,  s  T.  R.  tes.  269.  (4)  s  T.  R.  .96 J.    , 
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die  only  JQc^ges  preseait  in  court,  were,  of  opini<m,  that  a  hus- 
band and  wife  are  not  permitted,  ifrom  a  principle  of  public 
policy^,  to  give  any  evidence  that  may  even  tend  to  criminate 
each  other ;  that  die  objection  is  not  confined  merely  to  oases, 
tiA^^  they  are  directly  accused  of  a  crime;  but,  even  in 
collateral  cases,  if  their  evidence  tends  that  'tnzy,  it  shall  not  be 
admitted;  for  although  the  evidence  of  the  one  could  not  be 
used  against  the  other  on  a  subsequent  trial  for  the  offence,  yet 
it  might  lead  to  a  ci*ijninal  charge,  and  cause  the  odier  to  be 
^^rehended* 

The  authorities  rdied  upon,  in  support  of  this  decision,  are 
a  passage  from  Lord  Hale's  Pleas  pf  the  Crown  (1)  and  tbe 
case  of  Broughton  v.  Harpur.  {2)  .  But  the  former  authority 
goes  no  fiirther  than  this,  that  the  wife  is  not  compellable  to 
pve  any  evidence  charging  the  husband  with  ah  offence ;  the 
passage  is,  ^  a  woman  is  not  bound  to  beswom,  or  to  give  evi- 
dence against  another  in  case  of  theft,  8tc^  if  her  husband  be 
concerned,  though  it  be  material  against  another,  and'  not 
directly  against  her  husband."  In  die  case  of  Broughton  v. 
Harpur,  where  the  plaintiff  made  title  to  lands  as  son  and  heir 
iSt  A*  B.  and  C.  D.  bis  wife,  in  right  of  CD.,  and  the  de- 
Andant's  case  was,  that  A.  B.  was  married  to  a  former  wife 
then  living,  Gould  J.  admitted  the  woman,  to  whom  A.  B.  was 
supposed  to  be  married,  to  prove  the  former  marriage ;  but 
afterwards,  as  the  report  states,  the  same  cause  being  tried 
upon  the  same  title  between  the  same  parties.  Lord  Holt  C.  J. 
refiised  to  admit  the  former  wife,  as  witness,  to  prove  that 
iact*  The  note  of  the  case  is  very  short ;  and  it  is  not  stated 
far  what  reason  the  wife  was  considered  incompetent  on  the 
second  trial.  The  objection  against  her  competency  on  the 
first  trial  was  on  die  j^und  of  interest ;  and,  although  at  that 
time  this  cause  of  incompetency  was  not  accurately  defined,  it 
is  now  deaily  setded,  that  such  an  objection  could  not  be  sup- 
ported, and  that  it  was  properly  ovenxded  on  the  first  trial. 
These  authorities,  therefore,  it  is  evident^  do  not  support  the 

(1)  t  H.  P  C.  aai.  (s)  s  Ld.  Rvfv*  Tss 
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case  of  the  King  v.  InhatntantB  of  Cli?iger,  to  the  extent  to 
which  that  case  has  gone ;  they  certainly  do  not  lead  to  the 
conclusion,  that  husbands  and  wives  are  not  permitted  to  give 
any  evidence  that  has  a  tef^dency  to  crimnaU  each  other* 
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The  rule  laid  down  in  the  case  of  the  King  v«  Cliviger 
was  much  ^scussed  in  a  very  late  case,  the  case  of  the  King 
against  the  Inhabitants  of  All  Saints  in  Worcester  (1),  in 
which  the  Court  of  King^s  Bench  was  of  opinion,  that  it  had 
been  ex{M*essed  in  terms  much  too  general  and  undefined. 
That  case  was  as  follows.  On  an  appeal  against  the  removal 
1^  Esther  Newman,  otherwise  Esther  Willis,  to  the  parish  of 
All  Saints,  as  to  her  maiden  settlement,  the  respondents  caUed 
a  woman  of  the  name  of  Ann  Willis  for  the  purpose  of  prov- 
ing this  fiu^  namely,  that  at  a  certain  time  she  married  cme 
G.  Willis.  The  appellants  objected  to  her  competency,  alleg- 
ing that  they  were  prepared  to  prove  hi»  marriage  with  the 
pauper  at  a  subsequent  time.  The  quarter  sessions  admitted 
the  evidence  of  the  witness,'  who  proved  her  marriage  with 
G.  W.'  about  fourteen  years  ago ;  and  oohiid»i|Ation  between 
this>  witness  and  G.  W.,  as  man  and  wife,  was  proved  by  other 
evidence.  The  respondents  then  proved,  that  .the  paupor 
gained  a  settlement  in  her  own  right  in  the  appellant  parish, 
and  thbC  she  had  about  three  years  ago  married  G.  W. ;  and 
this  marriage  was  proved  as  well  by  the  pauper  herself  as  by  a 
witness  present  at  the  time  of  the  mairiage.  The  counsel  fcnr 
the  appellants  contended,  that  the  evidence  of  Ann  Willis 
oi^t  to  be  struck  out  But  the  court  of' quarter  sessions 
.over-ruled  the  objection,  and  stated  the  case  for  the  opinion  of 
the  Court  of  King^s  Bench.  In  the  course  of  the  argument, 
which  took  place  on  shewing  cause  against  the  rule  for  setting 
aside  the  judgment  of  the  Court  below,  ihe  case  of  the  King  v. 
Cliviger  was  brou^t  into  discussion.  And  after  much  argu* 
ment  the  Court  of  King^s  Bench  was  of  opinion,  in  the  first 
plaoe^  that  the  case  cited,  (admitting  it  to  its  utmost  extent,) 
not  shew  the  evidence  to  be  inadmissible  at  the  time  that  it 


O)  1  Baiter  Tenp»  1»17,  Msy,4.Ma 
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was  ofiered ;  for  the  wife  did  not  contradict  the  husband,  as 
he  had  not  been  examined,  —  she  ^d  not  by  her  evidence 
directly  criminate  him,  as  the  proceeding  related  to  other 
matters,  and  not  to  any  criminal  charge  against  him,  —  and 
her  evidence  could  never  be  used  agiunst  him,  nor  be  made 
'  the  groundwork  of  any  future  criminal  proceeding ;  the  evi- 
'  dence,  therefore,  was  unobjectionable,  when  received,  and  could 
not  properly  be  expunged.  The  Court  were  forther  of  opi- 
nion, that  the  rule,  laid  down  in  the  case  of  the  King  v.  Cli- 
viger,  was  too  large  and  general ;  that  the  former  wife  would 
have  been  competent  to  prove  her  marriage,  though  the  second 
marriage  had  been  first  proved  by  the  respondents,  and  that 
even  if  the  second  marriage  had  been  proved  by  the  appd- 
lants,  still  she  would  be  competent,  and  the  respondents  in 
reply  might  have  called  her  to  prove  the  former  marriage;  for 
her  evidence  did  not  directly  criminate  the  husband,  and  never 
could  be  used  against  him',  nor  could  he  ever  be  affected  by  the 
judgment  of  the  Court  founded  upon  such  evidence. 


The  result  therefore  appears  to  be,  that,  on  the  trial  of  an 
appeal  agaii^  an  order  of  removal^  (and,  upon  the  same 
'principle,  in  any  suit  or  proceeding  between  third  persons,) 
a  husband  or  wife  is  a  competent  witness  to  prove  a  former 
marriage,  even  after  proof  of  a  second  marriage  although 
perhaps  the  witness  would  not  be  compellable  to  answer  such 
questions.  And  the  reasoning,  upon  which  this  rule  is  founded, 
*is  equally  strong  to  shew,  that  the  one  may  be  called  as  witness 
^  disprove  what  has  been  stated  by  the  other;  and  that 
either  the  party,  who  has  called  the  one,  or  the  opposite  party, 
may  call  the  other  for  the  purpose  of  contradicting.  Indeed, 
the  readoning  is  much  stronger  in  this  case  than  in  the  former, 
where  the  husband  or  wife  is  allowed  to  prove  the  first  mar- 
riage; for  although  they  may  directly  contradict  each  other 
as  to  a'  particular  fsctf  it  will  not  follow,  that  either  party  has 
been  guH^  of  peijury.  And  as  the  most  serious  inconv^ 
Alienees  might  result  firom  a  diflEsrent  rule,  uriuch  would,  be  a 
bar  to  the  fiiU  and  complete  investigation  of  the  subject,  in 
eases  top  wherb  the  property,  the  character,  or  even  the  life 
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of  a  part^  may  be  at  stake,  it  appears,  to  be  reasonable  and 
necessary  to  the  ends  of  justice,  that  such  evidence  should 
be  admitted. 

•    . 
Secondly,  husbands  or  wives  cannot  be  witnesses  for  each  Not  compe- 
other.     The  wife  of  a  prisoner  cannot  give  evidence  for  him  on  other; 
his  trial.     And  on  a  prosecution  against  several  persons  for  a 
conspiracy,  Lord  Ellenborough  C.  J.  refused  to  admit  the  wife 
of  one  of  the  defendants  to  be  a  witness  for  the  others ;  a  joint 
ofBesfice  being  charged,  and  an  acquittal  of  all  the  other  de- 
fendants being  a  ground  of  discharge  for  the  husband.  (I) 

The  same  reason  applies  to  the  declarations  of  the  husband  or 
wife*  Where  an  action  is  brought  by  or  agmnst  the  husband,  or 
by  the  husband  and  wife  jointly  in  right  of  the  wife,  the  general 
rule  is,  that  the  declarations  of  the  wife  are  not  evidence  against 
the  husband.  (2)  Therefore,  in  an  action  of  assumpsit  brought 
by  the  husband  for  wag^  earned  by  his  wife,  her  acknowled^ 
ment  of  having  been  paid  by  the  defendant  is  not  to  be  admitted 
against  the  husband.  (S)*  So,  in  an  action  of  trespass  against  a 
husband  and  wife,  the  wife's  confession  of  a  trespass,  committed 
by.  her,  .cannot  be  given  in  evidence  to  affect  the  husband  (4): 
nor  are  the  declarations  of  the  wife  evidence  in  hisL  fiivour.  (5) 
Letters  written  by  the  husband  to  the  wife  may  be  read  as 

(l)  R. ▼.  Locker  and  others,  5  Esp.  5  Ve$i  &  Beam.  1 65.    Baker  y.  Mor- 

N.P.C.  107.;  and  see  R.  v.  Frederick  ley.  Bull.  N.  P.  98. 

and  another,  s  Str.  1094.  S.  P.  Td)  Hall  v.  Hill,  3  Str.  1094. 

(S)  Winsmorey.  GreenbaDk,Willes,  (4)  Denn  v.  White  and  another, 

57V.    Alban  and  others  v.  Pritchett,  7  T.  R.  1 1 9. 

6  T.  R.  6S0.  ,  Barron  v.  Grillard,  (5)  Hodgkinson    v.    Fletcher,  4 

Campb.  70. 

^  In  the  case  of  Carey  ▼.  Adkins  (a),  (an  action  against  an  officer  of  the 
police,  to  recover  money  which  he  had  taken  from  the  plaintiff's  wife  on 
suspicion  of  her  having  got  it  unlawfully,)  Lord  Ellenborough  admitted  the 
account  given  by  her,  respecting  the  money,  on  her  examination  before  a 
magistrate,  to  be  ^ven  in  evidence  on  behalf  of  the  defendant' ;  ^  the 
money,"  said  Lord  Ellenborough,  *'  appears  never  to  have  been  in  the  hus- 
band's possession,  and,  as  the  wife  haJ  the  exclusive  custody  and  manag&> 
ment  of  it,  be  must  be  bound  by  what  she  said  concerning  it.'* 

(<i)4'Campb.94. 
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'  evidence  against  him ;  but  her  letters  to  him  will  not  be  evi- 
dence for  him.  ( 1 )  A  discourse  between  the  husband  and  wife) 
in  the  presence  of  a  third  person,  may  be  given  in  evidence 
against  the  husband,  like  any  other  conversation  in  which  he 
may  have  been  concerned. 

I  In  an  action  for  criminal  conversation  with  the  plaintiff's 
wife,  the  wife's  letters  to  the  defendant  are  not  evidtooe  for 
the  defendant  against  the  husband,  nor  is.  her  confession 
evidence  for  the  husband  against  the  defendant ;  but  con- 
versations between  her  and  the' defendant  are  evidence  against 
hhn.(2)  Evidence  of  the  manner,  in  which  the  husband  and 
wife  used  to  live  together,  before  her  connection  with  the 
defendant,  is  clearly  admissible,  for  the  purpose  either  of  in- 
creasing or  lowering  the  damages:  and  upon  this  principle 
it  has  been  determined,  that,  where  the  husband  and  wife  have 
lived  apart  from  each  other,  the  letters  of  the  wife, to  h^r  hus- 
band, written  before  any  suspicion  of  a  criminal  intercourse, 
are  admissible  in  evidence,  as  shewing  thar  demeanor  and 
conduct,  whether  they  were  living  on  terms  of  mutual  affection; 
but,  on  account  of  the  obvioas  danger  of  collusion,  it  ought  to 
be  strictly  proved,  that  the  letters,  which  are  offered  in  evi- 
dence, were  written  at  a  time,  when  the  wife  was  not  suspected 
of  misconduct  (S) 

In  an  action  brought  by  the  executrix  of  a  surviving  trustee 
under  a  marriage-settlement,  to  recover  back  the  value  (rf*  certain 
goods,  which  bad  been  sold  by  the  defendant,  as  sheriff,  under 
an  execution  against  the  husband  of  the  cestiy  que  trusty  that 
person  was  not  admitted  to  prove,  on  the  part  of  the  plaintiff, 
that  the  goods  had  been  conveyed  in  trust  to  the  plaintiff  for 
the  separate  use  of  his  (the  witness's)  wife*  (4)    In  this  case,  as 

(1)  BolLN.  P.  28.  ration  was  not  shewn  in  the  latte 

(2)  Bull.  N.  P.  SS.    Winsmore  v.  case.  In  the  former,  they  were  living 
Grecnhank,  WiUes,  577.  separate,  as  servants  in  different  fa- 

(3)  Edwards  v.  Crock,  4  £sp.  N.  milics. 

P.  C.  39.     Trelawney  v.  Coieman,        (4)  Davis  v.  Dinwoody,   4  T.  R. 
1  Barn.  Sc  Aid.  90. 2  Starkie^  N.  P.  C.    678. 
191.  S.  C.  —  The  cause  of  their  sepa- 
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the  witnessl*s  debt  would  have  been  discharged  by  a  sufficient 
execution,  his  evidence  would  have  been  in  that  respect  against 
his  penMHial  interest  (1):  but,  <hi  the  other  hand,  it  was  the  wife's 
interest  to  have  the  properly  secured  for  her  separate  use ;  and 
though  the  action  was  between  third  persons,  yet  it  directly 
affected  her  interest,  the  action  being  brought  by  her  trustee 
for  her  benefit,  and  the  real  point  in  issue  being,  whether 
the  goods  beloi^ed  to  her  or  to  her  husband. 

This  general  rule' of  evidence,  which  has  been  adopted  for  the 
purpose  of  promoting  a  perfect  union  of  interests,  and  of  secur- 
ing mutual  confidence,  is  so  strictly  observed,  thait,  even  after 
a  dissolution  of  marriage  for  adultery,  the  wife  is  not  adn^tted 
to  give  any  evidence  of  what  occurred  durii^  the  marriage^ 
winch  would  have  been  excluded,  if  the  marriage  had  con- 
tinued. (St)  This,  as  Lord  EUenborough  has  said,  is  on  ihe 
ground,  that  the  confidence,  which  subsisted  betweoi  them  at 
the  dme,  shall  not  be  violated  in  consequence  of  any  future 
separation.  Tins  one  great  cause  of  distrust  is  removed,  by 
making  the  confida[ice,  which  once  subsists,  evor  afterwards 
inviolable  in  courts  dl  law.  In  a  case  before  Lord  Hardwicke 
C.  J.,  he  would  not  sufier  a  woman  to  be  a  witness,  though  her 
husband  consented  (S);  ^  the  rule,"  he  said,  ^  is  for  the  peace 
of  femifies,  and  such  consent  should  never  be  encouraged." 

There  are  several  exceptions,  to  which  the  reason  of  the  ExceptioDfl. 
general  rule  on  this  subject  does  not  apply,  or  where  it  is  out- 
wogfaed  by  considerations  of  higher  importance. 

First,  if  a  woman  is  taken  away  by  force  and  married,  she 
may  be  a  witness  against  her  husband  indicted  on  stat.  S  H.  7. 
c«  2.,  for  she  is  not  a  wife  de  jure^  a  contract  obtained  by  fcMxe 
having  no  obligation  in  law.  (4)    From  this  it  should  seem, 

(1)  Bland  v.  Ansley,  2  New  Rep.  (4)  Swendaen's  case,  B  St  Tr.  ^$e. 
331.  Bull  N.  P.  286.  Ramsay's  case,  cited 

(2)  Monroe  v.  Twisleton,  cited  in  Rep.  temp.  Hard.  83.  i  Hale,  P.^;;. 
Aveson  v.  Ld.  Kinnaird,  6  East,  192.  302.  661. 

(3)  Barker  v.  Sir  Woolston  Dixie, 
Rep  temp.  Hard.  264. 
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that,  if  the  actual  marriage  is  valid,  (as  where  the  woman  after 
the  abduction  consents  to  the  marriage  voluntarily,  and  not 
induced  by  any  precedent  menace,)  her  evidence  ought  not  to 
be  allowed.  (1) 

;  Secondly,  on  an  indictment  for  a  second  marriage  during 
the  continuance  of  a  former  marriage,  though  the  first  wife 
caniiot  be  a  witness  (2),  yet  the  second  wife  may  after  proof 
of  the  first  marriage.  (8) 

Thirdly,  a  wife  may  be  a  witness  on  the  prosecution  of  her 
husbi^id  for  an  offence  committed  against  her  person.  (4) 
This  was  determined  by  all  the  judges  present  on  Lord  Aud- 
ley's  trial,  and  has  been  since  confirmed  by  the  greatest  au- 
.  thorities  (5),  on  every  principle  of  humanity  and  justice.^  So,  in 
Azyre's  case,  on  an  indictment  against  a  man  for  beating  his  wife, 
Lord  Raymond  suffered  her  to  give  evidence.  (6)  A  wife  is  per- 
mitted to  exhibit  articles  of  the  peace  against  her  husband  (7); 
and  the  Court  will  not  receive,  affidavits  on  the  part  of  the 
defendant,  to  contradict  the  truth  of  the  articles  exhibited 
against  him,  and  prevent  his  giving  surety.  (8)  So,  an  affi- 
davit of  a  married  woman  has  been  admitted  to  be  read,  on 
an  application  to  the  Court  of  King!s  Bench  for  an  inform- 
ation against  her  husband,  for  an  attempt  to  take  her  away  by 
force  after  articles  of  separation  (9):  and  it  would  be  strange, 
says  Mr.  Justice  BuUer,  to  permit  her  to  be  a  witness  to 
ground  a  prosecution,  and  not  afterwards  to  be  a  witness  at 
the  trial.  (10)     On  the  trial  of  a  man  for  the  murder  of  his 

(1)  1  Hale,  P.  C.808.  4  Bl.  Com.       (6)  i  Str.  633.;   Bull.  N.  P.  887. 
ff09.  conu^  S.  C.    Jagger't  case,  l   East,  P.  C. 

(2)  Mary  Grigg's    case.    Sir  T.    454. 

Rapa.  1.    Hawk.  b.  S.  c.  46.  s.  71.  (7)  Bull.  N.  P.  887. 

(5)  1  Hale,  P,C.395.   Bull.  N.  P.  (8)  Lord  Vane's  case,  8  Str.  1208. 

287.     ]  East,  P.  C.  469.  more  fully  stated  from  Mr.  Ford's 

(4)  1  St.Tr.  393.     Hutton,  116.  MS.  in  13  East,  171.  n.  (a);    II.  v. 

(5)  1  Hale,  P.  C.  301.  Hawk.  b.  2.  Doherty,  ib.  S.  P. 

c.  46.  s.  77.  Probyn  J.  in  Rep.  temp.  (9)  Lady  Lawley's  case.  Bull.  N.P. 

Hard.  83.      Bull.  N.  P.  287.      1  Bl.  287.    Mary  Mead's  case,    1   Burr. 

Gomm.  443.-     Doubted  in  Grieg's  543. 

case,  Sir  T.  Raym.  1.,  and  in  Giib.  (lO)  Bull.  N.  P.  287. 

£v.  180. 
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wife,  her  dying  declarations  are  evidence  against  him«(l).  It 
has  been  said^  indeed,  that  a  wife  may  be  a  witness  against  her 
husband  in  a  case  of  high  treason  (2):  but  there  are  authori- 
ties the  other  way.  (3) 

Fourthly,  where  the  wife  has  made  contracts  with  the  aur 
thority  and  consent  of  the  husband,  she  has  been  considered 
his  agent  for  that  purpose,  and  her  representations  are  evidence 
against  the  husband,  who  has  permitted  her  to  contract  for 
him  with  third  persons.  (4)  Thus  the  wife's  acknowledgments^ 
as  to  a  debt  being  due  for  goods  furnished  with  her  husband's 
consent  for  her  accommodation,  are  sufficient  to  take  the  case 
out  of  the  statute  of  limitations.  (5)  And  for  the  same  reason^ 
in  an  action  of  assumpsit  by  a  servant  for  wages,  the  plaintiff 
was  allowed  to  give  m  evidence  a  deed  executed  by  the  wife  of 
the  defendant  at  the  time  of  the  hiring,  which,  though  void 
as  a  deed,  was  admitted  in  order  to  shew  the  terms  of  the 
contract.  (6) 

Fifthly,  by  stat#  21  J.  1.  c.  19.  s.  5.  &  6.,  which  recites,  that 
doubts  had  arisen  upon  the  point,  it  is  provided,  ^^  that,  after 
the  party  is  declared  a  bankrupt,  the  comnusioners  'may  exa- 
mine his  wife  on  oath,  for  the  finding  out  of  the  estate  goods, 
and  chattels  of  such  bankrupt,  concealed,  kept,  or  disposed  of 
by  such  wife,  in  her  own  person,  or  by  her  act  or  means,  or 
by  any  other  person.''  Before  this  statute,  the  commisioners 
could  not  examine  the  bankrupt's  wife.  (7) 

Sixthly,  upon  an  appeal  against  an  order  of  bastardy,  in  the 
case  of  a  married  woman,  Lord  Hardwicke  and  the  other 
Judges  held,  that  she  was  a  conl^etent  witness  to  prove  her 

(1)  Woodcock's  case,  2  Leach,  Cr.  (5)  Palethorp  y.  Furnish,  9  Esp. 
C.  $65,  John's  case,  1  East,  P.C.  357.  N.  P.  C.  51 1 .  n.    Gr^ory  ▼.  Parker, 

(2)  Dictum  in  Griffg's  case,  Sir  T.  1  Campb.  594.    Anderson  v.  Saml^r- 
Rayfti.  1.  cited  in  Gub.  £v.  1 19.  and  son.  Holt,  N.  P.  C.  591.     s  Starkie,      . 
in  Bull.  N.  P.  S89.  N.  P.  C  204.  S.  C.  See  15  Ves.  159. 

(3)  Brownlow,  47.                        -  and  see  the  case  of  Carey  v.  Adkins, 

(4)  Emerson  y.  Blonden,  l  Esp.  4  Campb.  stated  ante,  p.  81. 

N.  P.  C.  148.  1  Str.  527.  Bull.  N.  P.        is)  w hite  v.  Cuyler,  6  T.  R.  1 76. 
287.  (7)  Anon,  case,  1  Brownlow,  47. 
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^criminal  connectkxi  with  the  appellanty  though  her  husband 
wa^  interested  both  in  the  question  and  in  the  event  of  the 
appeal ;  because  such  a  &ct,  so  secret  in  its  nature,  can  scarce 
ever  be  proved  by  other  evidence.  (1)  And  by  a  parity  of 
'  reason,  said  Lord  EUenborough,  in  the  last  cited  case  of  the 

King  V.  Lufie^  it  should  seem,  if  she  be  admitted,  as  a  witness 
of  necessity,  to  speak  to  the  &ct  of  the  adulterous  intercourse, 
ft  might  also  peiiiaps  be  competent  for  her  to  prove,  that  the 
adulterer  alone  had  that  sort  of  intercourse  with  her,  by 
which  a  child  might  be  produced  within  the  lunits  of  time 
which  nature  allows, for  parturition.  But  this  is  cmly  from 
the  necessity  of  the  thing :  she  is  not  competent  to  prove  any 
,  other  &ct,  as  want  of  access  (2),  which  other  witnesses  may  be 
reasonably  supposed  capable  of  proving.  She  cannot  prove 
want  of  access  even  after  the  husband's  death.  (5)  This  rule 
is  founded  on  the  broad  principle  of  public  policy,  inde- 
pendently of  any  possible  motives  of  interest  in  the  particular 
case.  (4) 

On  an  ap{^I  against  the  removal  of  a  woman,  as  the  widow 
of  A.  Bw  deceased,  prima  fiide  evidence  of  the  marriage 
having  been  produced  on  the  part  of  the  respondents^  the 
Court  of  King^s  Bench  determined,  that  the  woman  was  a 
competent  witness,  on  the  part  of  the  appellants,  to  disprove 
the  marriage.  (5) 

ft 

Seventhly,  it  has  been  ruled  at  nisi  prius,  that  a  wife  may  be 
a  witness,  in  an  action  between  third  persons  not  immediately 
affecting  the  interest  of  the  husband,  though  her  evidence  may 
possibly  expose  him  to  a  legal  demand ;  as,  in  an  action  between 
third  persons  for  goods  sold  and  delivered,  to  prove  that  the 
goods  had  been  sold  not  on  the  credit  of  the  defendant,  but  on  her 

(1}  R.  V.  Reading,   Rep.   temp.       (3)  R.y.  Ken,  ii  East,  139. 
Hard.  82.     R.  v.  £»ielly  Andr.  8.        (4)  tl  East,  13S.    8  Ea8t,S05. 
R.  v.  Lulfe,  8  East,  803.     Gilb.  Ev.        (5)  R.  v.  Bramley,  6  T.  R.  330. ; 

130.  R.  ▼.  St.  Peter's,  Burr.  Sett.  Cas.  25. 

(2)  Ante  (1 X  R.  v.  Rooke,  1  Wilt.  S.  P. 
340.    R.v.Kea,li£ast,i52. 
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husband's  credit  (1)  This  evidence,  it  may  be  said,  was  in 
some  measure  against  the  husband,  though  he  was  not  a  party 
in  tbe  suit  On  the  other  hand,  to  reject  her  evidence  in  such 
a  case  would  be  a  hardship  on  the  defendant,  who  may  have 
no  other  means  of  defending  himself  against  an  unjust  de- 
mapd :  and,  though  upon  her  testimony  the  defendant  migh^ 
have  a  verdict,  and  an  action  might  afterwards  in  consequence 
he  brought  agwist  the  husband,  she  would  not  then  be  ad- 
mitted a^  witness,  nor  could  her  evidence  in  the  first  suit  be 
produced  against  him. 

In  an  action  of  trover,  by  a  carrier  for  a  box,  which  had 
been  delivered  to  the  defendant  by  mistake,  the  plaintiff  called 
the  owner's  wife  to  prove  what  the  box  contained,  but  Holt  C.  J. 
refused  to  hear  her  testimony,  on  the  ground  that  the  verdict 
in  that  action,  with  oath  of  what  the  carrier's  witness  swore, 
might  be  given  in  evidence  to  prove  the  value  of  the  goods  in 
a  subsequent  action  brought  by  the  husband  against  the  car- 
ri^.  (2)  Put  it  seems  questionable,  how  the  verdict  in  this  cause 
could  be  aft^wards  niaed  as  evidence  by  the  husband ;  and  the 
husfband  ttppears  not  to  be  imme^tely  interested  in  the  event 
oj[  the  carrier's  action ;  for  whether  the  plaintiff  succeed  or  fail, 
he  would  be  equally  liable  to  the  owner  of  the  goods. 

In  the  case  of  Campbell  v.  Twemlow(3),  which  came  before  Evidence  of  a 
the  Court  of  Exchequer  on  a  motion  to  set  aside  an  award,  whh^bc  paity 
one  of  the  grounds  of  the  application  was,  that  the  arbitrator  ^  ^^®* 
had  rejected  the  evidence  of  a  woman  called  on  the  part  of  the 
plaintiff,  who  had  cohabited  with  him  for  several  years  and 
passed  as  his  wife,  bnt  who  would  have  stated^  that  she  had 
never  bec^  married  to  him.    The  point  was  much  argued  at 
the  bar.    The  Court,  considering  it  a  doubtful  question,  (as 
the  report  states,)  declined  giving  any  opinion,  as  it  was  un- 

(1)  Williams  v.  Johnson/  by  King  p.  St.,  the  action  was  between  third 

C.  J.     1  Str.  504.     Bull.  N.  F.  2S7.  parties ;  but  there  the  plaintiff  sued 

S.  C.  for  the  benefit  of  the  wife,  though 

(9)  Tiley  v.  Cowling,  Ld.  Raym.  the  husband  was  not  a  party  to  the 

744.    Bull.  N.  P.  243.     In  the  case  suit, 
of  DaViB  V.  Dinwoody,  before  cited,       (3)  1  Price,  81, 

G  4 
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necessary  for  the  determination  of  the  case ;  and  they  refused 
the  motion,  on  the  ground,  that  the  opinion  of  the  arbitrator 
was  final  aad  conclusive,  all  matters  both  of  law  and  &ct  hav- 
ing been  left  to  his  dedsiiHi.  The  Lord  Chief  Baron  Richards 
cited  a  case,  before  Lord  Kenyon  on  the  Chester  circuit  in 
the  year  1782,  where,  on  a  trial  for  forgery,  the  pri9oner  called 
a  woman  as  his  witness,  whom  he  had  himself  in  Court  repre- 
sented to  be  his  wife,  but  afierwards,  on  hearing  an  objection 
taken  to  her  competency,  denied  that  she  was  married  to  him, 
and  Lor^  Kenyon  would  not  permit  him  to  call  her,  afier 
having  represented  her  as  his  wife. 


Sect.  IV, 

Of  the  Effict  q^  Admissions  by  a  Party  to  tke  Sufty  or  by  kis 

Agenty  against  the  Partes  Interest. 

The  statements  and  representations  of  parties  to  a  suit,  made 
by  them  against  their  interest,  are  evidence  against  them ;  and 
in  many  cases  they  will  be  the  strongest  evidence.  Upon  this 
principle,  the  firee  admissions  of  one  of  the  parties  to  a  suit  on 
the  matter  in  issuer  and  the  voluntary  confession  of  a  prisoner 
under  a  criminal  charge^  are  always  received  in  evidence  against 
the  party. 

First,  with  respect  to  admissions. 

\ 

Admission  of        Admissions  by  a  party  to  the  suit  against  his  interest  are  evi- 
party  to  suit,    dence  in  &vour  of  the  other  side,  whether  made  before  or  after 

the  commencement  of  the  action,  whether  in  writing  or  by 
parol.  The  recital  of  a  &ct  in  the  counterpart  of  an  inden« 
ture  is  evidence  against  the  party,  by  whom  the  deed  is  exe- 
cuted. (1)  So  a  grant  to  a  corporation  by  a  certain  name  is 
evidence  against  those  claiming  under  the  grantor,  that  the 

4 

(1)  Burieigfa  V.  Stibbs,  5  T.  R.  465. 
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ocnporation  was  at  the  time  known  by  that  name.  (1)  Answers 
m  Chancery  are  evidence  in  trials  at  law,  i^ainst  the  party  that 
made  them  (2) ;  and  very  strong  evidence,  as  they  are  delrver- 
ed  in  upon  oath.  The  examination  of  a  bankrupt  before 
the  commissioners  is  evidence  against  him,*  although  the  ques- 
tions may  have  been  improperly  put  to  him  with  a  view  to  the 
action  (S),  and  though  he  might  have  demurred  to  them  as 
subjecting  him  to  penalties.  (4) 

Admissions  are  evidence  in  fiivour  of  tiie  other  side*  whether 
made  by  the  real  party  on  the  record,  or  by  a  nominal  party 
who  sues  as  a  trustee  for  the  benefit  ofanother(5)9  or  whether  by 
the  party  who  is  really  interested  in  the  suit  thou^  not  named 
on  the  record.  (6)  The  following  examples  will  illustrate  the 
several  parts  <3i  this  rule* 


In  the  case  of  Bauerman  and  another  v.  Radeniu8(?)f 
which  was  an  action  by  the  shippers  of  goods  against  the  cap- 
tain of  a  sliip,  for  not  delivering  the  goods  in  proper  condition, 
a  letter  written  by  the  plaintifi  was  given  in  evidence  on  ihe 
part  of  the  defendant,  in  which  they  entirely  exculpated  the 
defendant  from  all  mbconduct ;  and  it  appeared  also  from  the 
letter,  that  the  goods  were  shipped  on  the  risk  of  third  per- 
sons, and  that  the  plaintiffi  were  not  really  interested  in  the 
suit :  the  counsel  on  the  other  side  contended,  that  the  parties 
really  interested  ought  not  to  be  concluded  by  the  admission  of 
the  plaintifi,  who  were  merely  nominal  parties  in  the  action : 
Lord  Kenyon  vras  of  a  different  opinion,  and  the  plaintiffi 
were  noosuited.  The  Court  of  King^s  Bench  afterwards 
affirmed  the  nonsuit.  Mr.  Justice  Lawrence  on  that  occasion 
said,  <^  Van  Dyck  and  Co.^  the  persons  on  whose  risk,  the 
goods  were  shipped,  are  in  this  difficulty :  the  present  plaintifi 


(1)  Mayor,  &c  of  Carlisle  v.  fila- 
nure,  '8  East,  49S. 

(a)  BulL  N.  P.  837.  Doe  dem. 
Disby  v.  Steel,  3  Campb.  115. 

(3)  Stockfleth  V.  ue  Taitet,  4 
Caopb.  10. 


4)  Smith  V.  Beadnell,  i  Campb. 

30. 

(5)  Bauerman  y.Radeniiu,  7  T.  R. 
664.    Craib  ▼.  D'Aeth,  ib.  67a  n. 

(6)  R.  ▼.  Hardwick,  11  Esf^  57S. 
589. 

(7)  7  T.  R.  664. 
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either  bave  or  have  not  an  interest ;  but  it  must  be  considered 
that  they  h^ve  an  interest,  in  order  to  support  the  action ;  and 
if  tbey  have,  an  admission  made  by  them»  that  they  have  no 
cause  of  acliongi  is  admissible  evidence.  I  have  looked  into 
the  books,  to  see  if  I  could  find  any  case  in  which  it  has  been 
hdlden,  that  the  admissicm  of  a  plaintiff  on  the  record  is  not 
evideacey  but  have  found  none/'  * 

In  an  action  of  debt  upon  a  bond  conditioned  to  pay  money 

to  L*  D^  for  whose  benefit  the  action  was  brought,  the  de- 

fisndant  proved,  that  L*  D.  had  said  in  a  eonveraation  respecting 

thia  bond,  that  the  def^idant  owed  nothing ;  upon  which  the 

jury  found  for  the  defoidant :  on  a  motion  for  a  new  trial,  it 

was  argued,  that  the  declarations  of  L.  D.,  who  was  not  a  party 

to  the  action,  ought  not  to  affect  the  plaintiff,  and  aflidavits 

were  offered  to  explain  L*  D/s  evidence ;  but  the  Court  said, 

tiwt  the  afiidavits  were  inadmissible,  and  that  the  case  was  to  be 

considered^  as  if  L.  D.  was  the  plaintjfl^  the  action  being  for* 

L«  D.'s  benefit,  (l)     And  in  an  a{^>eal  against  the  removal  of 

a  panpeTs  d^darations  by  a  rated  inhabitant  of  either  pariah, 

conomui^  the  &cts  in  is^ue^  at9  admissiUe  in  epvideno^  i^gainst 

the  other  rated  inhabitants  of  his  parish  (3):  for  the  rated  in<- 

habitants  are  the  portiea  dir9Qtly  apd  immediately  ipter^stad  in 

(1)  Hanion  V.  Parker,  i  mii.  S57.       (S)  R.  t.  Hardwkk.  U  £aBt»  $i%. 
Vwa%  V.  Puiwoo43r»  siipn^  P«  9S,      .    R.  v,  Whitie;^  Lower,  i  Maole  & 

6elw.  ess. 


•  In  the  NM  Mas  case  of  Davies  v.  Ridge  a«d  others,  fl  £^  N.  K  C 
lOt^  which  was  an  actioa  by  a  jude^leB^c^eaitor  of  P.  P^  on  an  award, 
and  for  money  received  by  the  defendants  as  trustees  of  P.  P.,  Lord  El- 
don  is  reported  to  have  ruled,  that  adniiiidon&  bv  one  ef  tlie  trustees,  of 
his  baviQ^  mon^  of  the  trust^estate  in  his  hands,  were  not  binding  upon 
the  others,  the  daendants  bdng  only  trustees,  and  not  all  personally  liable. 
And  in  an  action  by  the  Corporation  of  London  ▼.  Long,  1  Campb.  as., 
where  th^  question  rebited  to  the  powers  of  a  ci^-officer,  Lorq  Ellen- 
borough  is  said  to  have  held,  that  the  dedarations  of  an  indifferent  indivi- 
dual of  the  corporation  were  not  admissible^  but  that  he  would  admit 
what  the  officer  himself  had  been  heard  to  say  upon  the  subject.  The 
general  principle  is  that  laid  down  by  Mr.  Justice  Lawrence  in  the  case  cited 
m  the  text ;  and  it  does  not  appear  from  the  reports,  upon  what  q)ecific 
ground  these  Nisi  Prius  cases  are  to  be^considered  as  exceptions. 
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the  event  of  the  proeeeding,  aldiough  the  aj^ieal  is  altered  in 
the  names  of  the  parish-offioers.  (1) 

Upon  the  same  principle,,  dedaraticms  by  the  peiitianuc^ 
creditor  of  a  bankrupt)  (who  is  also  assignee  under  the  eom- 
missionO  are  admissible  in  nn  action  against  a  sherifi^  the  as* 
signees  having  given  instructicms  for  the  defence^  and  thus 
appearing  to  be  the  real  parties  to  the  action*  (2)  S09  in  an 
action  by  the  master  of  a  ship  for  freight^  the  dedarations  (rf* 
the  owner  of  the  ship  are  admissible  against  the  plaintiff^  as 
the  action  is  brought  for  the  owner's  benefit  (8) 

An  action  upon  a  policy  may  be  brought  in  the  name  of  the 
person  who  effected  it,  though  he  be  not  the  paraan  actually 
interested ;  yet  the  persons  interested  are  ao  fiur  looked  upon 
as  parties  to  the  suit,  that  the  declarations  of  any  of  tibem  are 
admissible  in  evidence  against  the  plaintiff,  and  what  would 
be  a  defence  against  them  is  in  Humy  instances  a  defence 
agunst  the  plaintiff  (4) 

The  dedaratioQs  of  a  guardian  are  not  admiaaible  in  cvi»  Adimssioii  by 
dence  against  a  mmor,  who  sues  by  his  guardian*  (5)  And  ^f^J^^ 
the  in&ntfs  answer  in  Chancezy  by  his  guardian  cannot  be  read 
as  evidence  against  the  infiuit(6);  it  is  not  in  reality  the  answer 
of  the  infant,  but  of  the  guardian ;  for  the  guanUan  only  is 
sworn ;  and  the  guardian  has  authority  to  sue  for  the  infimtfs 
benefit,  not  for  his  prejudice.  We  have  before  se&h  that  the 
guardian  is  not  himself  competent  to  give  evidence,  being  liable 
to  the  costs  of  the  suit(7);  and  for  this  reason,  in  one  case^  his 
declarations  were  improperly  admitted.  (8) 

(1)  11  East,  589.     R.v.WolmrD,  (5)  fowling  ▼.  Ely.  3   Starkie, 

1 0  Eart,  595.  N.  p.  C.  366.  by  Abbott  C.  J. 

(«)  Dowden  ▼.  Fowle,  4  Campbl58.  (6)  Bv  the  opinion  of  all  the  Judges 

Young  V. Smithy  6 Esp.  N.P.C.  ISI.  of  K.  B.  and  C.  P.  in  Eccleston  v. 

(S)  Smith  V.  Lyon,  5  Campb.  465.  Petty,  Carth.  79.  Gilb.  Ev.44.  •  5  P. 

(4)  By  Ld.  Elienborougfa,  in  Bell  Will.  257.  n.  [£.] 

V.  Ansley,  16  East,  145.    See  also  (7)  See  ante,  p.  60. 

the  case  of  Duke  v.  Aldridge,  cited  (8)  James  v.  Hatfield,  1  Str.  547. 
by  counsel  in  Bauerman  v.  Radeoius^ 

7  T.  R.  665. 
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Admission  It  may  be  inferred,  from  a  former  part  of  this  section,  th&t, 

o^the  pari^     ^  ^  ^^^  ^^^  against  several  persons,  who  are  proved  to  have 

a  joint  interest  in  the  decision,  a  declaration  made  by  one  of 
those  persons,  concemii^  a  material  fiict  within  his  knowledge^ 
is  evidence  against  him,  and  against  all  who  are  parties  with 
him  to  the  suit.  (1)  In  an  action  of  covenant,  therefore,  agamst 
two  defendants,  the  affidavit  of  one  of  them  may  be  given  in 
evidence  against  both«  (S)  So,  in  an  action  by  several  part- 
ners against  the  defendant  for  the  non-performance  of  an  agree- 
ment, a  declaration  by  one  of  the  partners,  that  the  goods,  to 
which  the  agreement  related,  were  his  separate  property,  is 
evidence  against  all  the  plaintifis  suing  as  upon  a  joint  con- 
tract (S)  And  an  admission  by  one  defendant  of  his  partner- 
ship with  the  co-defendants,  who  were  sued  with  him  as  accep- 
tors of  a  bill  of  exchange,  and  who  had  been  outlawed,  has 
been  received  as  proof  against  him  of  a  joint  promise  by  all.  (4) 

The  rule  has  even  been  extended  in  actions  so  fiur,  as  to 
admit  the  declarations  of  one  partner  to  be  evidence  against 
another,  concerning  joint  contracts  and  their  joint  interest, 
although  the  person,  who  has  made  such  declarations,  is  not  a 
party  to  the  suit:  as,  where,  in  an  action  by  a  creditor  against 
some  of  the  partnership-firm,  the  answer  of  another  partner  to 
a  bill  filed  by  other  creditors  was  received  in  evidence  against 
the  defendants,  not  indeed  to  prove  the  partnership,  but,  that 
being  established,  as  an  admission  against  those,  who  are  as 
one  person  with  him  in  interest  (5)  And  the  admission  of  a 
partner,  though  not  a  party  to  the  suit,  is  evidence  as  to  joint 
contracts  against  any  other  partner,  as  well  after  the  determin- 
ation of  the  partnership  as  during,  its  continuance.  (6) 


'1^  1 1  East,  S89.  C.  203.     Wood  and  othen  ▼.  Brad- 

8)  Vicar/s  case,  Gilb.  £v.  51.  dick,  1  Taunt  104.  NichoU  v.  Dowd> 

(3)  Lucas  and  others  v.  De  la  ioe  and  Kemp,  1  Starkie,8i.    (This 
Cour,  1  Maule  Sc  Sel.  349.  point  was  doubted  in  Thwaites  v. 

(4)  Sangster  v    Mazarredo  and  Richardson,  Peake,  N.  P.  C.  16.) 
others,  1  Starkie,  161  (6)  Wood  anjl  othen  v.  Braddick, 

(5)  Grant  v.  Jack»OD>  Pcake,  N.  P.  i  Taunt.  104. 
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.  This  is  the  rule  respecting  admissions  in  die  case  of  joint  Admisaion 
contraqts,  or  where  several  persons  have  one  and  the  same  in*  passen. 
terest  in  the  subject-matter.  Bat  the  same  rule  cannot  be 
applied  to  actions  of  trespass  or  to  criminal  proceedings*  In 
an  acticm  of  trespass  against  several  defendants,  an  admission 
by  one  of  the  defendants  is  not  evidence  against  the  others  to 
prove  the  &ct  of  their  being  co->trespassers ;  and,  even  where 
that  fiict  is  fiilly  established,  it  seems  very  doubtiiil,  whether 
any  admissions  or  declarations  made  by  one  of  the  defendants, 
as  to  the  joint  motives  or  designs  of  the  party,  can  be  received 
as  evidence  against  the  others,  except  so  far  as  they*  accom- 
pany the  act,  and  may  be  considered  as  forming  a  part  of  the 
transaction.  The  rule  has  in  one  case  been  laid  dowainci- 
dentally  with  greater  latitude,  and  it  has  been  said(l),  that  al- 
though an  admission  by  one  of  several  defendants  in  trespass 
willnot  establish  the  others  to  be  co-trespassers,  yet,  ^^  if  that 
is  proved  by  other  competent  evidence,  the  declaration  .of  the 
one,  as  to  the  motives  and  circumstances  of  the  trespass,  will 
be  evidence  against  all  who  are  proved  to  have  combined 
together  for  the  common  object.''  Perhaps,  on  consideration, 
it  may  appear,  that  the  rule  is  to  be  understood  with  some 
limitation ;  and  from  analogy  to  the  principle  established  by  the 
greatest  authorities  in  cases  of  conspiracy,  the  true  limitation 
of  the  rule  appears  to  be  this,  that  such  declarations  only  are 
admissible,  as  have  been  made  with  reference  to  the  concerted 
plan,  and  in  pursuance  of  the  conunon  object ;  and  that  declar- 
ations which  have  not  been  made  with  reference  to  that  object, 
and  are  not  strictly  a  part  of  the  transaction  in  question,  can- 
not be  admitted  as  evidence  against  cortrespassers. 

« 

In  prosecutions  for  conspiracies,  it  is  an  established  rule.  Acts  and  de- 
that,  where  several  persons  are  proved  to  have  combined  to-  co-codu>^ 
gether  for  the  same  illegal  purpose,  any  act  done  by  one  of  the  ton. 
party,  in  pursuance  of  the  original  concerted  plan,  and  with 
reference  to  the  common  object,  i%  in  the  contemplation  of 

(1)  By  Lord  Ellenboroogh,  R.  r.  Hardwick,  1 1  East,  585. 
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hiw,  as  vrfcji  as  in  sound  reasonj  the  act  of  the  whole  party; 
and  therefore  the  proof  of  such  act  will  be  endoice  against 
any  of  the  others,  who  were  engaged  in  the  same  geaaral  con- 
spiracy, without  regard  to  the  question,  whether theprisonegr 
is  proved  to  have  been  concerned  in  that  particular  trans- 
action. This  kind  of  evidence  was  recdved  on  the  trial  of 
Lord  Staffi>rd  and  of  Lord  Lovat,  on  the  trials  for  high 
treason  at  the  Old  Bailey  in  1794*,  and  in  the  case  of  Stone  in 
1796 :  in  whidi  last  case  the  rule  was  completdy  setded.  In 
that  case  {\\  evidence  having  been  given,  which  warranted  the 
jury  to  consider,  whether  the  prisoner  was  engaged  in  a  con- 
spiracy for  treasonable  purposes,  it  was  determined,  that  a  let- 
ter, written  by  one  of  the  conspirators  in  pursuance  of  the 
common  design,  {although  the  letter  had  not  been  traced  into 
the  hands  of  the.  prisoner,  or  to  his  knowledge,)  was  admis- 
sible in  evidence,  as  the  act  of  the  priscNier  himself*  The 
acts  of  the  several  oon^irators,  who  are  engi^ed  with  the 
prisoner  in  one  common  olgect,  are  evidence  against  him, 
though  he  nay  not  have  been  direcdy  a  paaiy  to  them;  they 
are  eviAenoe,  as  aets  ooanected  and  in  conformity  with  his 
own  acts. 

The  same  rule,  subject  to  the  same  limitations,  mnst  q>ply 
to  tlie  dedarations  of  conspirators,  as  well  9A  to  iheir  acts. 
Any  declarations  made  by  one  of  the  party,  in  pursuance  of 
the  common  object  of  the  conspiracy,  are  eridence  against 
the  rest  of  the  party,  who  are  as  much  responsible  for  all  that 
has  been  said  or  done  by  their  associates  in  carrying  into  effect 
the  concerted  plan,  as  if  it  had  been  pronounced  by  their  own 
voice  or  executed  by  their  own  hand.  These  declarations  are 
of  thenature  of  acts:  they  are,  in  reality,  acts  done  by  the 
parly;  and  generally  they  are  &r  more  mischievous  than  acts, 
which  consist  only  in  corpoitd  agency.  M&.  oonsultadonsy 
therefore,  carried  on  by  one  conspirator,  relative   to   the 

(nR.T.Stoney6T.R.527.  l  East,  Home  Tooke's  Trial,  toI.  25.  187. 

P.  C.  97,  98.      95  Howell's  St.  Tr.  243.    Stone's  case,  ib.  1268—1276. 

1511.    S.  C.      Hardy'f}  Trial,  24.  IJJI. 
Howell's   St.   Tr.    437.   451.  760. 
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general  design^  and  all  oohyersations  in  his  presence^  are 
evidence  against  another  conspintor,  though  absent.  What 
the  effect  of  such  evidaice  will  be,  as  the  Ch.  J.  Eyre 
observed,  on  the  discussion  of  a  question  of  this  kind  in 
Hardy's  trial  (l)^  must  depend  oa  a  variety  of  circumstances*  ^ 
such  as»  whether  he  was  attending  to  the  conversatbn,  whedier 
he  Improved  or  disapproved :  but  still  such  conversatioBs  are 
admissible  in  evidence. 

What  one  <^  the  party  may  have  said,  not  in  fiurtherance 
of  the  plot,  but  as  a  mere  relation  of  some  past  transaction, 
or  as  to  the  share  which  scone  of  the  others  have  had  in 
the  execution  of  the  common  design^  cannot,  it  is  conceived, 
be  admitted  in  evidence  to  affect  other  persons.  On  the  trial 
of  Hardy,  for  high-treason  {2%  a  question  arose  as  to  the  ad- 
missibility of  a  letter  writt^i  by  Thelwall,  and  sent  to  a  third 
person  not  connected  with  the  o(»ispiracy,  containmg  sedi- 
tious soi^s,  which  the  letter  stated  to  have  been  composed  and 
sung  at  the  anniversary  meeting  c£  the  London  Corresponding 
Society,  of  which  society  tiie  prisoner  and  the  writer  of  the 
letter  were  proved  to  be  members ;  the  argument  in  &voar  of 
the  evidence  was,  that  tiie  letter  was  an  act  done  in  further^ 
ance  of  the  conspiracy;  the  objection  was,  that  the  letter 
contained  merely  a  relation  by  the  writer,  that  certain  soi^ 
had  been  sung,  which  could  not  be  evidence  against  the  pr^ 
soner.  The  majority  of  the  court  decided  against  the  admis- 
sibility of  the  letter.  The  Lord  Ch.  Justice  Eyre,  the  Lord 
Chief  Baron  Macdonald,  and  Mr.  Baron  Hotham  weire  of 
opinion,  that  the  letter  could  not  be  received.  Mr.  Justice 
Buller  (with  whom  Mn  Justice  Grose  a^eed,  in  thinking  it 
admissible,)  said,  the  letter' ought  to  be  received  in  evidence, 
for  the  purpose  of  shewing  what  was  the  nature  and  ^ctent 
of  the  conspiracy ;  that  in  Damaree's  and  Purchase's  cases, 
evid^ice  was  received  of  what  some  of  the  parties  had  done, 
when  the  prisoner  was  not  there ;  that,  on  the  trial  of  Lord 

(0  Vol.  24.  HoweU's  Coll.  St.Tr.       (2)  Howeiri  St.  Tr.  vol.  S4.  452. 

704.  475. 
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Southampton,  flDmething  said  by  Lord  Essex,  previous  to  the 
prisoner's  being  there,  was  admitted  as  evidenoe ;  that,  in  Lord 
George  Gordon's  case^-evidence  of  what  dififerent  persons  of 
the  mob  had  said,  though  he  was  not  there,  had  been  admit* 
ted.  But  the  Lord  Ch.  Justice  Eyre,  and  the  other  judges, 
considered  the  letter,  not  as  an  act  done  in  prosecution  of  the 
plot,  but  as  a  mere  narrative  of  what  had  passed.  **  Corre- 
spondence,'' said  the  Ch.  Justice,  ^'  very  often  makes  a  part  of 
the  transaction,  and  in  that  case  the  correspondence  of  one  who 
is  a  party  in  a  conspiracy  would  undoubtedly  be  evidence,  that 
is,  a  correspondence  in  furtherance  of  the  plot;  but  a  corre* 
spondence  of  a  private  nature,  a  mere  relation  of  what  had  been 
done,  appears  a  di£ferent  thing."  And  with  respect  to  the 
cases  alluded  to  by  Mr.  Justice  BuUer,  the  Ch.  Justice  ob- 
served, **  In  the  cases  of  Damaree,  and  Lord  George  Gordon, 
the  cry  of  the  mob  at  the  time  made  a  part  of  the  fact,  part 
of  the  transaction,  and  therefore  such  evidence  might  properly 
be  received.'' 

r 

Another  question  arose  in  the  same  trial  (1),  on.the  admis- 
aibilit)r  of  a  letter  written  by  one  of  the  conspirators  to  another 
person  in  a  distant  part  of  the  kingdom,. who  was- also  proved 
to  be  a  party  in  the  same  conspiracy.  This  was  a  letter  writ- 
ten by  the  chairman  of  a  meeting  in  London,  to  a  del^;ate 
sent  by  that  meeting  into  Scotland,  though  not  received  by 
him :  it  was  stated  to  contain  encouragement  to  him  to  proceed 
in  the  causey  in  which  he  was  engaged  by  the  direction  of  the 
meeting  in  London,  and  that  meeting  was  proved  to  have  been 
oomposed,  among  others,  of  the  prisoner,  the  writer  of  the  letter, 
and  the  person  to  whom  it  was  addressed.  All  the  judges  held 
the  letter  to  be  admissible,  excepting  the  Lord^  Chief  Justice 
Eyre,  who  thought  it  could  not  be  admitted  against  the  pri- 
soner, as  it  had  not  been  received  by  the  person  to  whom  it 
was  written^  and  might  perhaps  never  have  gone  out  of  the 

(1)  Hardy's  Case,  24  Howdl's  St.  Tr.  p.  455— 477. 
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writer^s  hands.  But  the  other  judges  were  of  opinion,  that  the 
letter,  being  addressed  by  one  conspirator  to  another  conspi- 
rator, and  having  relation  to  the  conspiracy,  (not  merely  a  bare 
description  to  a  stranger,  as  in  the  case  before  mentioned,)  this 
was  a  complete  act  in  that  single  conspirator,  and  the  letter, 
therefore,  ought  to  be  read  against  the  prisoner,  as  shewing 
the  nature  and  tendency  of  the  conspiracy,  though  the  letter 
should  be  intercepted,  and  though  it  should  never  reach  the 
person  for  whose  perusal  it  was  intended. 

In  the  late  trial  of  Watson  (1),  some  papers,  containing  a 
variety  of  plans  and  lists  of  names,  which  had  been  found  in 
the  house  of  a  co-conspirator  before  the  apprehension  of  the 
prisoner,  and  which  had  a  reference  to  the  design  of  the  con- 
spiracy, and  were  in  furtherance  of  the  plot,  were  held  to'  be 
admissible  evidence  against  the  prisoner ;  all  the  judges  were 
of  opinion,  that  these  pi^rs  ought  to  be  received,  there  being 
in  this  case  strong  presumptive  evidence,  that  they  were  in  the 
house  of  the  co-conspirator  before  the  prisoner's  apprehension, 
and  in  the  same  state,  in  which  they  were  afterwards  found ; 
and  that  this  circumstance  very  materially  distinguished  the 
present  case  from  Hardy's  case,  {dted  by  the  prisoner's  coun- 
sel,) where  the  papers  were  found  after  the  priscNaer's  appre- 
hension in  the  possession  of  persons,  who  possibly  might  not 
have  obtained  the  papers  till  afterwards;  whereas,  in  the  pre- 
sent case,  the  room,  in  which  the  papers  were  found,  had  been 
locked  up  by  one  of  the  conspirators. 

A  question  also  arose,  in  the  same  case  (2),  as  to  the  admis- 
sibility of  another  paper,  found  among  those  before  mentioned, 
which  contained  written  questions  and  answers  of  a  description 
calculated  to  excite  mutiny  in  the  army ;  one  objection  to  this 
evidence  was,  that  such  a  written  paper  could  not  be  admitted, 
as  there  had  been  no  proof  of  its  ever  having  been  printed  or 
proposed  to  be  printed,  or  that  any  attempt  had  been  made  to 
circulate  it ;  and  Sidney's  case  was  cited  as  an  authority.   But 

(1)  2  Starkie,  I40.  («)  2  Staikie,  141. 
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the  judges  held,  that  the  case  then  before  them  was  clearly 
distinguishable  from  Sidney's  case;  and  Mr.  Justice  Abbot 
particularly  stated,  that  the  paper,  in  that  case>  was  not  oiily 
an  unpublished  paper,  but  appeared  to  have  been  composed 
several  years  before  the  crime  was  supposed  to  have  been  com- 
mitted, and  that  the  true  objection  was,  not  that  the  paper 
was  unpublished,  but  that  it  had  no  reference  to  the  treason* 
able  practices  charged  in  the  indictment.  The  paper,  pro- 
duced in  Watson's  case,  was  afterwards  withdrawn  by  the 
Attorney-General,  on  account  of  some  doubt  expressed  by  the 
court,  whether  it  had  been  clearly  proved,  that  the  paper  in 
question  was  intended  to  have  been  used  in  furtherance  of  the 
common  purpose. 


Hie  statement 
of  an  agent. 


The  statement  or  representation  of  an  agent  in  making  an 
iigreemeatj  or  in  doing  an  act  within  the  scope  of  his  autho- 
rity, is  evidence  against  the  principal  himself,  and  equivalent 
to  his  own  acknowledgment  (1) :  for  what  the  agent  says  may 
be  explanatory  of  the  agreement,  or  determine  thef  quality  of 
the  act  which  it  accompanies,  and  must  therefore  be  as  binding 
on  the  principal,  as  the  act  or  agreement  itsdf.  To  prove 
such  a  representation,  the  opposite  party  is  not  obliged  to  call 
the  agent,  but  may  establish  it  by  other  evidence.  Thus,  ivhat 
an  agent  says  at  the  time  of  a  sale,  which  he  is  employed  to 
make,  is  evidence  as  part  of  the  transaction  of  selling ;  but 
the  principal  is  not  bound  by  a  representation  of  the  agent  at 
another  time.  (2) 


In  the  case  of  Biggs  v.  Laurence  (3),  which  was  an  action  for 
goods  ^d  and  delivered,  Mr.  Justice  BuUer  admitted  a  written 
paper,  by  wiiich  the  defendant's  agent  acknowledged  the  re- 
ceipt of  the  goods,  as  evidence  against  the  principal ;  and  on 

(1)  See  the  judgment  by  the  Mas-  2  £sp.N.  P.  C.51l.n.  See  also  Ld. 

ter  of  the  Rolls  in  Fairlie  V.Hastings,  Melville's  case,  29  Howell's  St.  Tr. 

10  Ves.  187.  p.  746 — 764. drp.  814— «86.  Kent  v. 

(s)  Halyar  v.  Hawke,  5  Esp.  N.  Lowen,  iCampb.  177.1  so.^and  stated 

P.  C.  74.    Peto  ▼.  Hague,  5  Esp.  N.  infra.  Prideaux  v.  Collier,  2  Starkie 

P.  C.    135.     Alexander  v.  Gibson,  N.  P^  C.  57.,  stated  in  vol.  2. 

»  Campb.  $55,  Palethorp  v.  Furnish,  (5)  3  T.  R.  454.  . 
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that  evidence  the  plaintiff  recovered.  However,  it  was  on  one 
occasion  stated  by  counsel  in  argument  (1),  that  Lord  Kenyon 
since  that  case  had  frequently  ruled  the  contrary,  without  its 
ever  having  been  questioned ;  and  this  statement  seems  to  have 
been  acquiesced  in  by  Lord  Kenyon  (2),  who  said,  ^^  that  was 
not  the  point,  upon  which  the  case  was  afterwards  argued  or 
determined,  on  the  motion  for  a  new  trial,''  meaning  the  point, 
that  such  a  receipt  could  be  admitted  in  eviuence.  It  does 
not  appear  from  the  case  of  Bi^s  v.  Laurence^  whether  the 
agent's  acknowledgment,  of  having  received  the  goods,  was 
made  at  the  time  of  delivery,  or  on  what  other  occasion : 
though,  upon  this  fact,  according  to  the  cases  above  cited, 
particularly  the  case  of  Fairlie  v.  Hastings,  in  which  the  sub- 
ject was  fiilly  discussed  by  the  Master  of  the  Rolls,  the  ad- 
missibility of  such  evidence  may  be  found  materially  to  depend. 

In  one  case  indeed  (3),  Lord  Kenyon  C.  J.  is  said  to  have 
refused  to  admit  an  agent's  letter  as  evidence  of  an  agreement 
against  the  principal,  holding,  that  the  agent  himself  ought  to 
be  examined.  ^*  If  the  agreement,"  said  the  Master  of  the 
Rolls  (4*),  adverting  to  this  case,  ^^  was  contained  in  the  letter, 
I  should  have  thought  it  sufficient,  to  prove  that  the  letter 
was  written  by  the  agent:  but  if  the  letter  was  ofiered  as 
proof  of  the  contents  of  a  pre-existing  agreement,  then  it  was 
properly  rejected."  And  the  Court  of  Common  Pleas  lately 
decided,  ailer  much  argument,  in  the  cases  of  Kahl  v.  Jansen  (5 ), 
and  Langhorn  v.  Allnut  (6),  that  the  letters  of  an  agent  abroad 
to  his  principal,  containing  a  narrative  of  the  transaction  in 
Hrhich  he  had  been  employed,  were  not  admissible  in  evidence 
ugainst  the  principal,  as  the  mere  representation  of  the  agent.. 
The  general  rule  on  the  subject  was  there  fully  recognised  and 
conficmed.  '*  When  it  is  proved,"  said  the  Chief  Justice, 
^  that  A.  is  agent  te  B.,  whatever  A.  does,  or  says,  or  writes. 


(I)  Bauennanv.RadeiiiuB.  7  T.R.  (4)  10 Ves.  127. 

665.  (S)  4  Taunt.  565. 

Ci)  See  10  Yei,  iss.  (6)  4  Taunt.  511.  and  Reyner  vl 

(s)  Maerten  ?.  Abraham,  i  Esp.  Pearson,  4  Taunt  665.    S.  P. 

N.P.C.375, 
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in  the  making  of  a  contract  as  agent  of  B., .  is  admissible  in 
evidence,  because  it  is  part  of  the  contract,  which  he  makes 
for  B.,  and  which  therefore  binds  him,  but  it  is  not  admissible 
as  the  agent's  account  of  what  passes."  (1)  Such  declarations 
are  admitted  in  evidence,  not  for  the  purpose  of  establishing 
the  truth  of  the  fiu^t  stated,  but  as  representations,  by  which 
the  principal  is  as  much  bound  as  if  he  made  them  himself^ 
ahd  which  are  equally  binding,  whether  the  fact  stated  be  true 
ot  false. 

If  one  party  refers  another,  for  information  on  a  disputed 
&ct,  to  a  third  person  as  authorised  to  answer  for  him  (2),  or 
employs  an  agent  to  make  certain  propositions  respecting  a 
transaction  between  himself  and  another  (S),  he  is  bound  by 
what  his  agent  says  or  does  within  the  scope  of  his  authority, 
as  much  as  if  it  had  been  done  or  said  by  himself.  Thus,  for 
example,  in  an  action  for  goods  sold  and  delivered,  where  it 
appeared  at  the  trial,  that  in  a  conversation  between  the  plain- 
tiff and  .defendant,  the  former  asserted  that  he  had  delivered 
the  goods  by  one  C,  and  the  defendant  replied,  ^*  If  C.  will 
slty,  he  did  deliver  the  goods,  I  will  pay  for  them,"  the  plain- 
tiff was  allowed  to  give  in  evidence  C's  answer  respecting  tlie 
matter  referred  to  him.^  (4*)  In  the  case  of  Fabrigas  v.  Mostyn, 
a  point  arose,  which  may  serve  as  another  example  to  illustrate 
the  rule  here  Imd  down^  (5)  There,  a  witness,  who  had  been 
employed  by  the  defendant  to  convey  certain  proposals  to  the 
plaintiff,  explained  them  ta*him  by  an  interpreter,  from  whom 
also  he  received  the  answer :  the  question  was,  whether  the 
words  of  the  interpreter  could  be  given  in  evidence  by  the 
witness,  as  the  answer  of  the  plaintiff:  or  whether  the  inter- 
preter himself  ought  to  be  called,  as  die  witness  understood 
neither  the  questions  put  to  the  plaintifi^  nor  the  answer  made 


(1)  4Tauntii9.  (4)  Daniell    v.    Pitt,     1  Campb. 

(s)  Daniell  v.  Pitt,  1  Campb.  366.  966. ;  6  Etp.  N.  P.  C  74.  S.  a  Wil- 

Uoyd  V.  WiUao,    r  Esp.  N.  P.  C.  liams  v.  Innes,  1  Camnb.  564.  Brock 

178.  V.  Kent,  do.  n.  366.    Burt  v.  Palmer, 

(3)   Gainsford    v.    Grammar,   a  5  Esp.  N.  P.O.  145. 

Campb.  9.  (5)  11  St.Tr.  171. 
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by  him.  But  Mr.  Justice  Gould  ruled  that  the  evidence  of 
the  witness  was  clearly  admissible,  and  sufficient  Here  the 
interpreter  was  the  accredited  agent  of  the  parties,  acting 
within  the  scope  of  his  authority,  and  in  the  execution  of  his 
agency. 

ft 

It  must  be  remembered,  that  the  cases,  in  which  the  declar- 
ations of  an  agent  have  been  admitted  against  the  principal,  are 
exceptions  to  that  general. rul^  which  requires  evidence  to  be 
given  upon  oath :  and  the  exception  is  confined  to  such  state- 
ments, as  are  made  by  him,  either  at  the  time  of  his  making 
an  agreement  about  which  he  is  employed,  or  in  acting  within 
the  scope  of  his  authority.     *^  Except  in  one  or  the  other 
of  these  ways,   said  the   Master  of  the  RoQs  in  Fairlie  vl 
Hastings  (1),  I  do  not  see  how  they  can  be  evidence  against 
the  principal:''  and  therefore  in  that  case,  (where  the  &ct, 
sought  to  be  established,  was,  that  a  bond  had  been  executed 
by  the  defendant  to  the  plaintiff,  which  the  defendant  had  got 
possession  of,)  he  refused  to  adroit,  as  evidence  of  this  fiict, 
the  declaration  of  the  defendant's  agent,  who  had  been  em- 
ployed to  keep  the  bond  for  the  plaintiff's  benefit,  and  who,  on 
its  being  demanded  by  the  plaintiff  informed  him,   that  it 
had  been  delivered  to  the  defendant  (2)     '^  The  admission  of 
an  agent,  (continued  the  Master  of  the  Rolls,)  cannot  be  assi- 
milated to  the  admission  of  the  principal.    A  party  is  bound 
by  his  own  admission,  and  is  not  permitted  to  contradict  it 
But  it  is  impossible  to  say,  a  man  is  precluded  fiY>m  questioning 
or  contradicting  any  thing,  that  any  person  may  have  asserted, 
as  to  his  conduct  or  agreement,  merely  because  that*  person 
has  been  an  agent    If  any  Sact,  material  to  the  Hoiterest  of 
either  party,  rests  in  die  knowledge  of  an  agents  the  general 
rule  is,  that  it  ought  to  be  proved  by  his  testimony,  not  by 
hb  mere  assertion.'^ 


In  the  course  of  the  late  proceedings  in  the  House  of  Lords, 

(i)  10  Ves.  128.  139.;  Wilson  v.  Ttiraer,  1  Taunt. 

(9)  Fairlie  v.  Hastings,     10  Ves.    398. 
128.;   Young  ▼.  Wright,  1  Campb. 
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on  the  bill  of  Pains  and  Penliltiesy  a  question  was  proposed  to 
the  judges  as  to  the  competency  of  proving^  on  the  trial  of  a 
criminal  prosecution,  ceartain  acts  supposed  to  have  be«n  done 
by  the  agent  of  the  prosecutor.  On  that  occasion  the  judges 
determined,  that  a  defendant's  counsel  would  not  be  allowed 
to  prove^  in  the  defence,  that  A.  B*,  who  had  been  employed  as 
agent  to  procure  evidence  in  support  of'  the  indictment,  but 
who  had  not  been  examined  f(s  a  witness,  offered  a  bribe  to 
some  third  person,  (who  likewise  had  not  been  ea&amined,)  to 
induce  him  to  give  evidence  touching  the  subject-matter  of 
the  prosecution;  and  similar  proo(  as  to  the  conduct  of 
the  '  defendent's  agent,  would  be  equally  inadmissible  if 
offered  on  the  part  of  the  prosecutor.  (I)  Here^  it  is  to  be 
observed,  the  act  of  the  agent,  which  it  was  proposed  to 
prove,  is  supposed  to  have  been  addressed  to  a  person  not 
called  as  a  witness  for  the  prosecution,  and  to  be  of  a  nature 
entirely  unconnected  with  any  particular  matter  deposed  to  by 
other  witnesses ;  so  that  those  witnesses  would  not  be  in  any 
manner  affected  by  the  proposed  proof,  excepting  by  way  of  in- 
ference and  conclusion.  These  circumstances  were  particularly 
noticed  by  the  Lord  Chief  Justice  in  delivering  the  opinion  of 
the  judges*  The  Lord  Chief  Justice,  at  the  conclusion  of  his 
speech,  after  observing  on  the  abstract  nature  of  the  question, 
added,  '^  notwithstanding  the  opinion  thus  delivered,  he  was  by 
•no  means  prepared  to  say,  that  in  no  case,  and  under  no  cir- 
cumstances appearing  at  a  trial,  it  mi^t  not  be  fit  and  proper 
for  a  judge  to  allow  proof  of  such  a  nature  to  be  submitted  to 
the  consideration  of  a  jury ;  and  the  inclination  of  every  juc%e 
would  be  to  admit  rathar  than  to  exclude  the  offi^ed  prooC 

IVoofof  agen-      The  feet  of  the  agency  must  be  first  established,  b^re  the 
cv 

rdec]arati<His  of  a  supposed  agent  can  be  received.    For  this 

purpose,  the  admissions  of  the  principal  are  evidence  against 

himself;  or  the  feet  may  be  proved  directly  by  the  agent     In 

the  case  of  Johnson  v.  Ward  (2),  an  action  on  a  poliqr  of  in- 


(1)  See  printed  £viiltiice>  p.  S61.  this,  in  Burnett's  Commentary  on  the 

865.  868.  ic  s  Brod.  &  Bing.  509.  Criminal  Law  of  Scotland,  p.  415— 

There  arc  some  very  sensible  remarks  419. 

on  a  subject  nearly  connected  with  (2)  o  £sp.  N.  P.  C.  48. 
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suraoeey  the  affidavit  of  a  peraon,  stating  that  he  subscribed 
the  policy  on  behalf  of  the  defendant,  (which  affidavit  th^ 
defendant  himself  had  previously  used,  on  a  motion  to  put  off 
the  trial,)  was,  under  the  particular  circumstances,  prop^ly 
fidinitt^  as  proof  of  the  agency.  The  defendant,  having  used 
the  affidavit  for  such  a  purpose,  must  be  considered  as  havipg 
known  and  adopted  its  contents.  But  the  single  circumstance, 
that  the  affidavit  purports  to  have  been  made  by  a  person  as 
agent,  would  not  be  sufficient  proof  of  his  being  invested  with 
that  authority. 

If  the  action  is  brought  upon  a  deed,  or  if  a  deed  is  given 
in  evidence  in  support  of  the  defendant's  plea,  and  the  deed 
has  been  executed  under  a  power  of  attorney,  the  power  must 
be  proved;  as,  where  the  defendant,  in  an  action  of  replevin, 
made  cognizance  under  A.  B.  for  rent  in  arrear,  and  a  lease 
executed  by  the  wife  of  A.  B.,  as  attorney  to  her  husband,  was 
given  in  evidenoey  Lord  Kenyon  held,  that  she  could  not 
be  examined  as  to  the  lease,  until  the  power  of  attorney  was 
produced.  (1) 

A  letter  written  by  a  derk,  whose  business  it  is  to  write 
in  the  name  of  his  employer,  will  have  precisely  the  same 
efl^t,  as  if  written  by  the  principal  himself.  (2)  Proof  that  a 
person  has  acted  as  agent  in  other  instances,  in  which  the 
principal  ha&  recognised  his  acts,  will  be  sufficient  evidence  of 
a  general  authority;  as,  where  one  had  subscribed  several 
policies,  besides  the  one  in  question,  in  the  defendant's  name, 
which  had  been  afterwards  recognised  by  him.  (S)  So^  where 
the  defendant's  son  had  in  three  or  four  instances  signed  bills 
of  exchange  for  his  fether,  this  was  held  to  be  sufficient  primd 
fade  evidence^  in  an  action  upon  a  guarantee  purporting  to  be 

(0  Johnson  v.  Masooy  1  Esp.  N.  ence  of  the  policy;  and  the  defend- 

P.  d.  88.  ant  was  not  allowed  to  prove,  that 

(2)  Harding  V.Carter,  Parky  Ins«4T  the  letter  had  been  written  bj  mii- 
A  letter  from  the  defendant's  clerk,  take,  and  that  the  policy  had  not- 
informing  the  plaintifi^  that  i|  policy  been  made, 
had  been  effected,  was,  in  this  case,       (3)  Neal  v.  Erving,  i  Esp.  N.  P.  C. 
held  to  be  good  evidence  of  the  exist-  61. 

H  i 
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ia  the  father's  name,  of  an  authority  to  the  s€»i  to  sign  the 
guarantee.  ( 1 )  In  the  two  last  cited  cases,  it  muf$t  be  presumed, 
as  a  very  sensible  writer  has  observed  (2),  that  the  acts  of  the 
agent  in  such  other  instances,  as  were  given  in  evidence  for 
the  purpose  of  shewing  a  general  authority,  were  proved  to  have 
been  recognised  by  the  principal.  Such  previous  proof  ap- 
pears to  be  indispensably  necessary ;  and,  therefore,  in  the 
case  of  Courteen  v.  Touse  (S),  where  a  witness  proved  that  he 
had  often  seen  the  supposed  agent  sign  polides  for  the  defend- 
ant, but  had  never  seen  any  general  power  of  attorney  for 
that  purpose,  and  was  not  acquainted  with  any  instance  in 
which  the  defendant  had  paid  a  loss  upon  such  a  policy. 
Lord  Ellenborough  held,  that  this  was  not  sufficient  proof  of 
agency* 

,  Proof  by  a  witness,  that  he  has  acted  for  many  years  as  the 
bailiff  of  A.  B.  for  a  certain  manor,  and  during  that  time 
made  returns  to  mandates  directed  to  A.  B.  as  lord  of  the 
manor,  will  be  sufficient  evidence  of  his  being  bailiff,  though 
he  may  never  have  seen  A.  B. ;  and  the  fact  of  A.  B.  being 
lord  of  the  manor  will  be  proved  by  the  sheriff's  mandate  to 
him  as  such,  together  with  the  bailiff's  return.  (4) 

m  • 

AdiDisgion  by*  -    "^^^  attorney  of  one  of  the  parties,  who  has  made  an  ad- 
attorney  of  a    mission  with  intent  to  obviate  the  necessity  of  proving  the  fiict, 

must  be  supposed  to  have  an  authority  for  that  purpose,  and 
his  client  will  be  bound  by  the  admission  (5);  as,  where  he 
has  given  a  formal  admission  of  the  execution  of  a  deed,  or  of 
the  dishonour  of  a  bill :  but  what  the  attorney  may  happen  to 
state  in  the  course  of  conversation,  is  clearly  not  evidence  in 
the  cause.  And  propositions,  made  by  an  attorney  on  the 
,  part  of  his  client,  (whether  before  or  after  the  commencement 

(I)  Watkins  v.  Vince>  9  Starkie>  141.  Anadini8iion,bytbedefendant'g 

N.P.  C.568.  attorney,  of  the  hand- writing  of  a 

(f)  Pfedej  on  Principal  and  Agent,  person  attesting  a  deed,  is  tant»- 

soi.  mount  to  an  admission  of  the  exe- 

(3)  1  Campb.  43.  n.  cution  by  the  defendant ;  Milward  v. 

(4)  TyIerv.D.ofLeeds,2Starkie,  Temple;  *  1  Campb.  375.    Goldie  v. 
N.  P.  C.  SIS.  Shottleworth,  iCampb.  70. 

(5)  Young  V.  Wright,    i  Campb. 
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of  a  suit,)  respecting  a  demand,  which  another  person  had 
against  him,  may  be  used  as  evidence  against  the  client  (1) 
These  propositions,  though  they  cannot  be  proved  by  the 
attorney,  from  a  regard  to  the  privilege  of  the  client,  yet,  if 
proted  by  another  witness,  are  received  as  the  admission  of  ah 
accredited  agent;  and  proof  that  they  were  made  by  the  attorney 
on  the  record,  will  be  sufficient  to  establish  his  agency.  (2) 

The  declarations  and  statements  of  an  under^-sheriiF  have  Statement  of 
been  thought  admissible  in  evidence  against  the  sheri£P,  on  the  ^^  of  she- 
ground  of  his  being  the  sheriff's  general  agent  (3)     But  a  dis-  "^ 'b  officer, 
tinction  is  to  be  made  between  statements  by  an  under-sheri£^ 
and  statements  by  a  bail^or  sheriff's  officer.    The  bailiff  is 
not  the  high  sheriff's  general  deputy  for  all  official  purposes ; 
when  a  warrant  is  granted,  he  becomes  the  special  officer  of 
the  sheriff  (4)     The  statements  of  a  bailifi^  therefore,  are  ad- 
missible as  evidence  against  a  sherifl^  only  so  fiur  as  they  form 
a  part  of  s  the  transaction,  in  which  he  represents  the  sheri£^ 
and  for  which  the  sheriff  is  responsible.  (5)    In  no  case  is  the 
statement  of  the  sheriff's  officer  admissible,  unless  the  relation 
between  the  officer  and  the  sheriff  in  the  particular  transac- 
tion, has  been  clearly  proved  by  other  independent  evidence.  (6) 

* 

^    An  acknowledgment  of  a  debt  may  be  frequently  implied  Effect  of  ad- 
from  the  conduct  and  demeanor  of  a  person,  no  less  than  from  'k>'^^°* 
an  express  adnussion;  and  the  forbeaxance  and  non-interfer- 
ence of  one  party,  with  foil  knowledge  of  adverse  acts  done  by 
another  party,  is  a  circumstance  to  shew  his  acquiescence.  (7) 
An  admission  may  sometimes  be  inferred  from  what  has  been 

(I)  Gainsford    v.    Grammar,    2  part,  ch.  k,  &  title  Skerif  in  the 

Campb.  9.  index. 

(9)  S.  C,  and  see   Marshall  ▼.  (7)  See  the  following  examples: 

Cliffy  4  Campb.  133.  Jarrettv.  Leonard,  2  Maule  &  Selw, 

(3)  Yabsl^  ▼.  Doble,  1  Ld.  Raym.  26S,     Morris  ▼.  Burdett,  I  Campb. 

190.  7  Term.  Rep.  117.  218.    Doe  dem.  Sheppard  ▼.  Allen, 

(4)7T.R.  117.                '  3  Taunt.  78.     "Maltby  v.  Christie, 

(5)  North  V.  Miles,  l  Campb.  389.  l  Esp.   N.  P.  C.  341.,  cit  16  East, 
Bowsher  v.  Cally,    1  Campb.  391.  193«,  and  stated  in  another  part  of    . 
This  subject  is  more  fully  treated  of,  this  treatise.  Doe  d.  Winkley  ▼.  Fye, 
in  the  2d  vol.  1  Esp.  N.  P.  C.  364.  Rankin  f .  Hor- 

(6)  On  this  subject,  see  2d  vol.  4th  ner,  stated  in  p.  106. 
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said  in  the  presence  and  bearing  of  a  person  without  hb  op- 
posing or  contradicting. 

The  force  and  eflfect  of  an  admission  mnst  of  course  depend 
upon  the  drcumstances,  under  which  it  has  been  made.  In 
many  cases  it  will  be  evidence  of  the  strcmgest  kind,  if  clearly 
proved :  in  some^  it  amounts  to  little.  A  full  and  free  ad- 
mission of  a  debt  is,  unless  satisfiictorily  explained,  conclusive 
against  the  party  who  makes  it*  j 

.  Proo(  that  a  defendant,  in  his  examination  before  com- 
missioners of  bankrupt^  has  proved  his  debt  under  the  oom- 
miiBionf  is  not  evidence  against  him  of  such  a  petitioning 
creditor's  debt,  as  wiU  support  the  commission;  much  less 
is  it  evidence  against  a  cQ-defendant,  in  an  action  by  the 
lttsignees.(l)  By  proving  a  debt^  the  parQr  at  most  only 
gives  credit  to  the  petitioning  creditor  and  to  the  commis- 
sioneni,  that  the  former  has  not  sued  out  the  commission, 
nor  the  latter  declared  the  party  bankrupt,  without  proper 
grounds.  The  creditors  have  not  the  means  of  knowing  the 
evidence,  on  which  the  party  was  declared  bankrupt;  and  it 
would  not  be  reasonable,  that  by  proving  their  debts  they 
should  be  put  to  the  dilemma  of  being  barred  by  a  certificate^ 
or  of  being  understood  to  have  admitted,  that  every  act 
necessary  to  support  the  commission  really  existed,  when  they 
had  not  the  means  of  judging,  whether  such  acts  did  or  did 
not  exist  (9) 


An  admission  by  the  defisndant,  that  he  owes  a  certain 
sum  of  money  to  the  plaintifl^  is  strong  evidence  against  him, 
in  an  action  to  recover  the  debt,  but  it  will  not  be  conclusive : 
the  defendant,  if  he  can,  may  prove  the  tBuct  of  payment,  or 
shew  a  receipt,  or  give  other  evidence  to  repel  the  presumption 
arising  fix)m  his  acknowledgment]    A  receipt  for  monqr  is  not 

^ '  (I)  Rankin  v.  Horner  and  Lauday^       (3)  Rankin  v.  Homer  and  Lauday^ 
«I6  East,  191.  16  East,  19S. 
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c^mdufiive  against  the  person  who  has  signed  it;  but  he  may 
shew,  if  he  can^  that  the  money  has  not  been  received.  (1)  A  biU 
delivered  by  an  attorney  to  his  client,  for  business  done  during 
a  certain  period,  'is  strong  presumptive  evidence  against  any 
additional  item  within  the  same  period ;  but  the  bill  is  not  like 
a  deed  to  operate  as  an  estoppel,  and  the  party  will  be  at 
liberty  to  prove  the  &ct  of  his  having  transacted  other  business 
for  the  defen(jbnt  (2) 

A  notice  to  quit  at  a  certain  time  is  ptimd  facie  evidence,  Nodoetoquit, 
that  the  tenancy  conunenoed  at  that  period,  if  the  notice  was  ^  ^^^'ifi^^^ 
served  parsonally  on  the  tenant,  andnf  he  made  no  obgectioD 
to  the  time  of  quitting  mentioned  in  the  notice.  (S)  The  cir- 
cumstance of  his  not  making  such  an  objection  has  been 
considered  as  primA  facie  evidence  of  an  admission  and  ac- 
quiescence, li^  on  the  other  hand,  it  should  be  made  to  i^pear, 
that  at  the  time  of  the  service  the  tenant  did  not  look  at  the 
notice  so  as  to  know  its  contents,  such  evidence  would  com- 
pletely repel  the  supposition  of  any  acquiescence  on  die  part 
of  the  tenant;  for  he  cannot  be  supposed  to  admit  a  fact,  of 
whiSch  he  does  not  appear  to  have  been  informed.  In  the  case 
of  Thomas  dem.  Jones  v.  Thomas,  the  Court  of  King's  Bench 
said,  ^'  whether  the  personal  service^  and  silence  of  the  tenant 
in  possession,  amount  to  an  admission,  must  depend  upon  cir- 
cumstances. If  he  cannot  read,  or  does  not  read  the  notice  in 
the  presence  of  the  person  who  serves  it  upcm  him,  it  must  go 
for  nothing.  In  the  present  case,  we  must  suppose,  that  the  de- 
fendant read  the  notice  and  understood  its  contents,  and  that  the 
person,  who  served  it,  stayed  so  long^  that  the  defendant  might 
have  objected  to  it  in  his  presence^  but  made  no  objection. 
These  circumstances,  we  think,  amount  toprimd  facie  evidence 
of  the  commencement  of  the  tenancy.** 


(1)  Stratton  v.  Rastall,   ST.R.  13  East,  405.    Doe  dem.  Ldoester  v. 

366.  Biggs,  S  Taunt.  109.     Doe  d.  Baker 

(8)  Loveridge  ▼•  Botham,  1  Bos.  ▼.Woombweil,2Campb.559.    Tbo- 

&  PulL  49.  mas  dem.  Jones  ?.  Thomas,  2  Cami^b. 

(3)  Doe  dem.  Clarges  v.  Forster,  647. 
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Offer  by  way        An  o£Fer  to  pay  money  by  way  of  comproiQise,  and  to  get 
o^ompro-       y.j  ^£.  ^^  action,  is  not  evidence  of  a  debt(l) :  in  such  cases 

the  point  to  be  considered  is,  what  the  view  and  intention  of 
the  party  was  in  making  the  offer,  whether  to  bny  peace,  or  from 
a  conviction  of  the  j  usdce  of  the  demand  against  him.  '*  Thus 
if  A.  sue  B.  for  lOOL,  and  B.  ofkr  to  pay  him  201.,  it  shall  not 
be  received  in  evidence;  for  this  neither  admits  nor  ascertains 
any  debt,  and  is  no  more  than  saying,  he  would  give  20L  to 
get  rid  of  the  action.  But  if  an  account  consists  of  ten  arti- 
cles, and  B.  admits  that  a  particular  one  is  due,  it  is  good  evi- 
dence for  so  much."  (2)  Admissions  of  particular  articles 
before  an  arbitrator  are  also  evidence  under  the  same  limitation, 
that  is,  when  they  are  made,  not  with  a  view  to  a  compromise, 
but  while  the  parties  are  contesting  their  rights.  (S) 

A  cBstinction,  however,  is  to  be  made,  between  an  admis- 
sion of  some  &ct  connected  with  the  merits  of  the  cause, 
and  an  admission  of  an  indifferent  &ct,  as  of  the  hand- 
writing  of  a  party.  Thus,  on  the  trial  of  an  action,  which 
had  been  once  withdrawn  under  a  treaty  between  the  parties, 
Lord  Kenyon  allowed  proof  of  the  defendant's  having  admitted 
his  acceptance  on  a  bill  of  exchange,  though  the  admission 
had  been  made  during  the  treaty  (4);  he  admitted,  that  any 
admission  by  the  party,  respecting  the  subject  matter  of  the 
action,  pending  a  tre&ty  on  the  &ith  of  which  it  was  made^ 
could  not  be  received  to  his  prejudice ;  but  added,  that  sudi 
a  fiurt  as  that  of  the  party's  handwriting,  not  being  connected 
with  the  merits  of  the  cause,  and  capable  of  being  easily  proved, 
stood  on  different  grounds,  and  that  an  admission  of  this  fiict 
mi^t  be  received. 


(1)  9ulL  N.  P.  [SS6.]  Gregory  v.  fore  an  arintrator  may  be  proved  bv 

Howard,  S  Esp.  N.  P.  C.  1 15.  the  arbitrator,  Gr^ory  ▼.  Howard, 

(8)  Bull.  N.  P.  [956.]  3  £sp.  N.  P.  C.  1 15. 

(5)  Bull.  N.  P.  lb.     1  P.  Wms.  (4)  Waldridge  v.  Kjeimifloo,  1  Esp. 

497.    Slack  v.  Buchanan,  Peake,  N.  N.  P.  C.  145. 
P.  C.  5.    AdmiNions  by  a  party  be- 
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s 

It  is  scarcely  necessary  to  observe,  that  the  whole  of  an  Whole  of  ad- 
admission  must  be  taken  together,  in   order  to  shew  dis-  ^!^^"  ^ 
tincdy  the  full  meaning  and  sense  of  the  party.     Thus,  if 
a  person,  in  making  an  admission-  against  his  own  interest, 
refers  to  a  written  paper,  without  which  the  admission  is  not 
complete,  the  contents  of  the  paper  ought  to  be  shewn,  before 
the  statement  can  be  used  as  evidence  against  the  party.  (1) 
Or,  if  a  person  says,  ^*  that  he  did  owe  a  debt,  but  that  he  had 
paid  it,"  sudi  an  admission  would  not  be  recdved  as  evidence 
to  prove  the  debt,  without  being  also  evidence  of  the  pay- 
ment. (2)     What  he  has  said  in  his  own  fiivour  may  perhaps 
weigh  veiy  little  with  the  jury,  while  his  admission  against 
himself  may  be  conclusive;  however,  it  is  reasonable,  that  if 
any  part  of  his  statement  is  admitted  in  evidence,  the  whole 
should  be  admitted.  (3) 


Sect.  V. 

Of  the  Admissibility  of  the  Confession  of  a  Prisoner  against 

himself* 

Since  an  admission  is  evidence  against  a  party  in  civil  suits,  Voluatsiy 
with  much  stronger  reason  is  the  voluntary  confession  of  a  <^<^"f^<>°- 
prisoner  evidence  against  him  on  a  criminal  prosecution:  for 
it  is  not  to  be  conceived,  that  a  man  would  be  induced  to 
make  a  free  and  voluntary  confession  of  guilt,  so  contrary  to 
the  feelinjgs  and  principles  of  human  nature^  if  the  fiu^ts  con- 
fessed were  not  true.  The  general  rule  on  this  sntject  was 
very  fully  considered  in  a  judgment'  delivered  by  Mr.  Justice 
Grose,  on  a  case  reserved  for  the  opinion  of  the  twelve 
judges;  and  it  seems  to  be  now  clearly  established,  that  a 


(1)  See  Jacob  ▼.  Linditaj,  1  East,  (s)  Anonym,  case,  cited  12  Vin. 

469.    Smith  ▼.  Young»  l  Campb.  439.  Abr.  (A.  b.  25.) 

Lord  Banymore  ▼.  Taylor,  1  Esp.  (5)  Green  '  ▼.   Dunn,  3  '  Campb. 

N.  P.  C.  395.    CoUeU  ▼.  Ld.  Keith^  215.     Smith  v.  Young,   1  Campb. 

4  £«p.  N.  P.  C.  2 12.  Randle  v.  Black-  439. 
bum,  $  Taunt.  245. 
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free  and  voluntary  confession  by  a  person  accused  of  an  ofience, 
whether  made  before  his  ^prehension  or  after,  whether  on  a: 
judicial  examination  or  after  commitment^  whether  reduced 
into  writing  or  not,  in  short,  that  any  vcduntary  confession, 
made  by  a  prisoner  to  any  person'  at  any  time  or  place,  is 
strong  evidence  against  him(l)j  and,  if  satisfiustorily  proved, 
sufficient  to  convict  without  any  corroborating  circumstance.  (2) 

The  confession  must  be  voluntary,  not  obtained  by  improper 
influence,  nor  drawn  from  the  prisoner  by  means  of  a  threat 
or  promise:  for  however  slight  the  promise  or  threat  may 
have  been,  a  confession,  so  obtained,  cannot  be  received  in 
evidence  (8),  on  '  account  of  the  uncertainty  and  doubt,' 
whether  the  prisoner  might  not  have  been  induced,  from 
motives  of  fear  or  of  interest,  to  make  ^n  untrue  statement 
And  if  a  confession  has  been  obtained  from  the  prisoner  by 
undue  means,  any  statement,  afterwards  made  by  him  under 
the  influence  of  that  confession,  cannot  be  admitted  in  evi* 
dence.  (4) 

It  is  not  an  objection  to  the  admissibility  of  a  confession, 
that  it  was  made  by  the  prisoner  after  an  admonition  from  a 
stranger,  that  he  ought  to  tell  the  truth,  although  the  admo- 
nition was  in  the  presence  of  a  constable,  to  whom  the  con* 
fession  was  afterwards  made.  (5)  Nor  is  it  an  objection,  that 
the  confession  was  made  under  a  mistaken  suppositicm,  diat 
some  of  the  prisoner's  accomplices  were  in  custody  $  not  eftxi 
though  some  artifice  has  been  used  to  draw  him  into  that 
supposition.  (6)  Nor  is  it  any  objection  to  a  confession,  made 
before  a  Magistrate)  that  the  prosecuter,  who  waa  present^  first 

(1)  Lambe's  case^  S  Leaob,  Cr.  C.  lion  made  by  the  prifonefy  on  reoetv- 

SS5.    Hawk.  P.  C.  b.  9.  c.  46.  s.  31.  ing  a  promise  to  admit  him  a  witom' 

Thomas's  case,  3  Leach,  78S.    Hale's  for  the  crown,  is  clearly  not  admis- 

caM,  East  T.  1 790.    MS.  sible.  s  Leach,  636.  note  in  Lambe's 

(S)  Wheeling's  case,  cor.  Ld.  Ken-  case, 
yon  C.  J.  I  Lea<^  Cr.  C.  549.  n.  (a);       (4)  R.  v. White,  Bfich.T.  ISOO.  MS. 

(3)  Thompson's  case,  l  Leach,  Cr.       (S)  R.  v.  Row,  East.  T.  1 S09,  MS. 
C.537.    Cass's  case,  n.  (a),  ib.  3S8.       (6)  R.  ▼.  Barley,  £a^.  T.  181s. 

Warwickshall's  case,  I  Leach,  Cr.C.  MS. 
S99.    3  East,  P.  C.  568.    A  confes- 
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desired  the  prisoner  to  speak  the  tnith,  and  suggested  that  he 
had  better  speak  out,  provided  the  magistrate's  derk  immediately 
checked  the  prosecutor,  desiring  the  prisoner  not  to  regard 
him,  but  say  what  he  thought  proper.  (1) 

Voluntary  confessions  before  ma^strates  have  been  in  some 
cases  objected  to,  on  account  of  some  pronlise  of  favour  having 
been  made  to  the  prisoner  before  he  was  taken  into  the  presence 
of  the  magistrate.    In  a  case  of  this  kind,  mentioned  by  Mr. 
East(2),  where  hopes  of  favour  had  been  ^v@n,  and  the  prisoner 
refused  before  the  magistrate  to  confess  except  upon  conditions, 
Mr.  Justice  BuUer  observed,  that  there  must  be  very  strong 
evidence  of  an  explicit  warning  by  the  magistrate  not  to  rely 
on  any  expected  favour  on  that  account,  and  it  ought  most 
clearly  to  appear,  that  the  prisoner  tlioroughly  understood 
such  warning,  before  his  subsequent  confession  could  be  given 
in  evidence.  In  another  case,  tried  before  Mr.  Justice  Bayley  (3), 
where  it  appeared  that  the  prisoner,  on  being  taken  into  custody, 
had  been  told  by  a  person  who  came  to  assist  the  constable, 
that  <it  would  be  better  for  him  to  confess,  but  that,  on  his 
being  examined  before  the  committing  magistrate  on  the  fol- 
lowing day,  he  was  frequently  cautioned  by  the  magistrate  to 
say  nothing  against  himself  a  confession  under  these  circum- 
stiuices  before  the  magistrate  was  held  to  be  clearly  admissible. 
In  a  still  later  case,  it  appeared  that  a  constable  told  ^e  pri- 
soner, he  might  do  himself  some  good  by  confessing;  the 
prisoner  afterwards  asked  the  magistrate,  if  it  would  be  any 
benefit  to  him  to  con^ss ;  on  which  the  magistrate  said,  he 
could  not  say  it  would,  and  the  prisoner  then  declined  con- 
fessing ;  but  afterwards,  in  his  way  to  prison,  he  made  a  con- 
fessicm  to  another  constable,  and  he  confessed  again  in  prison 
to  another  magistrate;  the  judges  were  unanimous  in  holding, 
that  the  confessions  were  admissible  in  evidence,  on  tlie  ground 
that  tlie  magistrate's  answer  was  sufficient  to  eflTace  any  expect- 


(i)  R.  ▼.  £dward8.  East,  T.  isos.       (5)  R.  v.  Lingate,   Derby  Lent 
MS.  Am,  1815. 

(2)  s  East,  P.  C.  ^5^.   . 
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ation,  which  die  constable  might  have  raised.  (1)  In  another^ 
case,  which  may  be  mentioned  on  this  subject  (2),  where  the 
counsel  for  tlie  prisoner  objected  to  the  admissibility  of  a  con- 
fession made  before  the  committing  magistrate,  and  offered  to 
prove,  that  the  wife  of  the  constable  had  told  the  prisonei*, 
some  days  before  the  commitment,  that  it  would  be  better  for 
him  to  confess,  Mr.  Baron  Wood  ovet-ruled  the  objection,  and 
admitted  the  confession.  The  efiect  of  an  antecedent  promise 
of  favour,  in  rendering  a  confession  before  a  magistrate  inad- ' 
missible,  must  depend  upon  the  nature  of  the  promise,  the 
time  and  circumstances  in  which  it  was  made,  and  on  the 
situation  of  the  person  from  whom  the  promise  came.  A  pro- 
mise held  out  by  the  prosecutor,  recently  before  the  examin- 
ation, or  by  the  constable  who  had  the  prisoner  in  custody, 
may  be  supposed  to  have  great  influence.  On  the  other  hand, 
a  promise  made  some  time  before,  by  some  indifierent  person, 
who  interfered  officiously  without  any  kind  of  authority,  and 
promised  without  the  means  of  performance,  can  squrcely  be 
deemed  sufficient  to  produce  any  effect,  even  on  the  weakest 
mind,  as  an  inducement  to  confess. 


Parol  evi- 
dence. 


Parol  evidence  of  the  prisoner's  statement  before  a  magistrate 
ought  not  to  be  received,  until  it  is  clearly  shewn,  that  the  state- 
ment has  not  been  reduced  into  writing  (5) ;  for  the  statute  of 
Philip  and  Mary,  afl;er  directing  the  magistrate  to  take  the  ex- 
amination of  the  prisoner,  as  well  as  of  those  who  bring  him, 
expressly  enjoins  him  to  put  it  in  writing.  The  prc^riety  of 
committing  the  examination  to  writing,  instead  of  leaving  it  to 
the  uncertain  memory  of  surrounding  witnesses,  cannot  be  too 
strongly  impressked  on  all  who  are  entrusted  with  such  judicial 
powers.  It  is  also  of  the  utmost  importance,  that  the  con- 
fession should  be  committed  to  writing  with  the  most  scru- 
pulous attention,  and,  as  nearly  as  can  be  done,  in  the  very 
words  of  the  prisoner. 


(1)  R.  V.  Rosier,  East  T.  1821.       (s)  Jacob's  case,  l  Leach,  Cr.  Q. 


MS. 

(s)  R.  Y.  Hardwick,  Nottingham 
LratAss.  isii. 


348.    Fearshtre's  case,  ib.  S40. 
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The  informations  against  the  prisoner  before  a  magistnrto 
are  to  be  taken  on  oath ;  the  account  given  by  the  priaoner 
ought  to  be  taken  without  oath.  (1)  If  the  prisoner  has  been 
sworn,  his  statement  cannot  be  received ;  and  if  the  written 
deposition  of  a  prisoner  purports  o  have  been  taken  on  oath, 
evidence  is  not  admissible  for  the  purpose  of  shewing,  that  in 
point  of  &ct'he  was  not  sworn.  (2)  A  prisoner,  when  taken, 
on  suspicion  before  a  numerate,  is  to  be  allowed  to  speak 
voluntarily,  and  give  his  free  account;  and  he  ought  not  to  be 
examined  or  questioned  by  the  magistrate  like  a  common 
witness.  In  one  reported  case,  where  the  person  had  been  so 
examined,  his  account  was  rejected  as  inadmissible,  though 
nothing  like  a  threat  or  promise  had  been  used.  (S) 

The  examination  of  the  prisoner,  when  reduced  into  writing.  Signing, 
ought  to  be  read  ovet  to  him,  and  is  usually  tendeiied  I*  him'  v 
tor  his  signature;  it  is  usually  signed  also  by  the  magistmte.' 
The  signatures,  however,  of  the  magistrate  and  prison^  lire 
not  essentially  necessary;  but  only  for  precaution,  and  tot  the 
facility  of  future  proof.  In  Lambe's  case  (4),  before  mentioned^ 
the  question  for  the  opinion  of  the  judges  was,  whether  a 
written  anamination,  taken  by  a  committing  magistrate  and 
containing  a  confession,  which  the  priscmer,  on  hearing  i€  reail 
over  to  him,  admitted  to  be  true,  but  refused  to  fflgia^  ouglit 
to  have  been  received  in  evidence,  as  it  was  not  signed-  either 
by  the  magistrate  or  by  the  prisoner;  and  a  majority  of  the 
judges  held,  that  such  a  confession  would  have  been  evMeoes 
at  common  law,  and  that  it  is  not  rendered  inadmksitde  by 


(1)  Bull  N. P.  942.     Hawk.  P. C.  fered   in   evidence;    an    objection 

h,  9.  e.  46.  8.  57.    Ktttyng.  2.  wm  made,  that  the  aMtOMnt  bad 

(s)  R.  r.    Smith  and   Hornagc,  been    made   under   a   compulsory 

1   Starkiey  N.  P.  C.    24S,   by  Le  procen,    and   under    the   pain    of 

BIwic  J.  inoiniaBg  punisliment  as  ibr  a  con^ 

(5)  R.  y.  Wilson,  Holt,  N.  P.  C.  tempt,  and  could  not  therefore  be 

597. by  Lord  C.B.Richards.    In  the  considered  voluntary;  but  the  ob- 

OMe  or  R.  y.  BferoeroD,  2  Stariciey  jectkMi  was  ovenruled,  and  the  evi- 

N.  P.  C.  566.9  >  statement  by  the  dence  received, 
defendant  before  a  Committee  of       (4)  s  Leach,  Cr.  C.  625.  Thomas's 

the  House   of  Commons  was  of-  case,  ib.  727.  S.  P. 

VOL.  I.  I 
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• 

any  praviBtpn  in  the  statutes  of  Philip  and  Mary  respecting 
examinations  and  informations  before  justices  of  the  peace*  If 
a  prisoner's  confession,  (said  Mn  Justice  Grose,  delivering  the 
opinion  of  the  judges,)  even  when  not  reduced  into  writing,  be 
evidence  against  him,  a  fortiori  it  must  be  admissible,  when 
taken  down  in  writing;  for,  the  fact  confessed,  being  thus  ren- 
dered less  doubtful^  is  of  course  entitled  to  greater  credit ; 
and  it  would  be  absurd  to  say,  that  an  instrument  is  invalidated 
by  a  circumstance,  which  gives  it  additional  strength  and  au* 
thenticity.  In  this  case  the  examination  was  rendered  admis* 
sible  by  the  prisoner's  acknowledging  the  truth  of  its  contents : 
if  he  had  not  made  such  an  admission,  but  had  only  refused  to 
sign  it^  after  it  had  been  read  over  to  him,  it  could  not  have 
been  received  in  evidence.  (1)  Minutes  of  die  prisoner's 
examination,  which  have  not  been  signed  by  him,  nor  read 
over  to  him  after  they  were  taken  in  writing,  though  they 
cannot  be  admitted  in  evidence  as  a  judicial  examination, 
may  yet  be  used  by  a  witness,  who  was  present  when 
the  minutes^.were  made,  as  a  memorandum  to  refresh  his 

J  • 

memory.  (2) 

Evidence  only       The  confession  is  evidence  only  against  the  person  confess- 
'?"ner  ^*  '^^  against  others,  although  they  are  proved  to  be  his 

accomplices.  It  was  resolved  by  all  the  judges  in  the  case  of 
Toog  and  others  (8),  on  an  indictment  for  high  treason,  diat 
a  confession  by  one  of  the  prisoners  was  evidence  only  against 
the  party  himself  who  made  the  confession,  and  could  not  be 
made  use  of  as  evidence  against  any  others,  whom  on  his  ana- 
mination he  confessed  to  be  in  the  treason. 

If  the  Confession  is  not  in  writing,  the  whole  of  what  the 
pris6ner  said  must  be  fully  stated,  although  it  may  happen, 
that  some  part  of  it  concerns  other  prisoners  who  are  tried  on 

(1)  R.  V.  Telicofte,  s  Starkie,  (s)  Kelyng,  18.,  res.  5.  Gilb.  En 
N.  P.  C.  485.  1S4. 

(t)  Ltyei's  case^lS  Howell,  St  Tr. 

214. 
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the  same  indictment :  in  such  a  case  it  is  not  possible  to  make 
any  selection ;  for,  until  the  evidence  has  been  heard,  it  cannot 
be  known  what  it  is,  or  to  whom  it  relates ;  and  all  that  can  b3 
done  is  to  direct  the  jury  not  to  take  into  their  consideration 
such  parts  as  a£kct  die  other  priscmers.  But  a  distinction 
might  perhaps  be  made  in  this  respect,  in  case  the  confession 
has  been  reduced  into  writing,  if  that  part  which  rebtes  to  the 
other  prisoners  is  capable  of  being  separated  and  detached  from 
the  rest,  and  can  be  omitted  without  affecting  in  any  d^ee  the 
prisoner's  narrative  against  himself. 

It  has  been  determin  ed  by  the  opinion  of  all  the  judges,  that  Discoveries  in 
although  confessions,  im  properly  obtained,  are  not  admissible,  consequence 
yet  that  any  fects,  which  have  been  brought  to  light  in  con- 
sequence of  such  confessions,  may  be   properly  received  in 
evidence.    Thus  wlvere  a  prisoner  was  chai^ged,  as  accessary 
after  tiie  feet,  with  having  received  property  knowing  it  to  be 
stolen,  proof  was  admitted   of  the  property  being  found  con- 
cealed in  the  prisoner' s  lodgings,  although  the  knowledge  of 
that  feet  had  been  ga  ined  from  an  inadmissible  confession.  (1) 
Some  indeed  have  thought,  that  the  circumstance  of  the  fact 
being  known  in  cansequenoe  of  infbrmadon  received  from  the 
prisoner,  CfOfjbX  not  to  be  shewn  at  the  trial.    But  a  different 
practice  .appears  to  be  estd>lished  by  later  authorities ;  and,  on 
a  prosecation  for  receiving  stolen  goods,  evidence  has  been 
admitted,  that  the  prisoner  described  the  place  where  the 
goods  were  concealed,  and  that  afterwards  they  had  been 
found  there;   but  that  part  of  the  confession,  in  which  he 
acknowledged  tiiat  he  himself  had  concealed  them,  was  re- 
jected, as  it  was  improperly  drawn  from  him.  (2)    There  is 
good  reason  for  lliis  distinction ;  for,  what  the  prisoner  has 
saki  respeotbg  the  concealment  of  the  properQr,  is  ascertained 
to  be  true  by  the  feet  of  the  subsequent  discovery,  but  the 
other  part  of  the  confession,  in  which  he  charges  himself  with 

• 

( 1 )  WarwickshaU*s  case,  l  •  Leach,  («)  Grant's  case,  and  Ho4ge's  case, 
Cr.  C.  500.  Mose/s  case,  ib.  n.  («),  S  Bast  P.  C.  658.  1  Leach,  Cr.  C. 
50 1 .  Lockhart's  case,  ib.  430.  S  East,    301 .  n.  (a),  S.  C.  ^ 

Jr.  V/.  o58.  Dt  V/« 
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eatioiealed  k,  may  hare  been  made  uBtruIy  and  under 
the  inflaenoe  of  the  threat  or  piomise* 

ConfemioD  m       The  Stat  of  the  7th  W.  8,  c.8.  s.2.enaets,  "that  no  pei^ 
caae  of  trea- 

son  shall  be  indicted,  tried,  or  attainled,  for  high  treason,  or 


misprision  of  high  treason,  but  upon  theoaths  and  testimony 
of  two  witnesses,  either  both  of  them  to  the  same  overt  act,  or 
one  ctf  than  to  one,  and  the  other  of  them  to  another  ofert 
ac^of  the  same  treason,  unless  the  party  indicted  and  arraigned 
shall  willingly  without  violence  in  open  court  confess  the  same.'f 
Mr.  Justice  Forster  seems  to  have  been  of  opinion  (1),  that  the 
kgiskture  intended  by  this  section  to  require  two  witnesses  to 
the  overt  acts  in  aU  cases,  except  where  the  prisoner  confessed 
.the  treason  upon  his  arraigiunent  in  open  court,  and  that  to 
-warvantaponvicdontheremustbeproofof  the  overt  acts  upon 
oath,  not  merely  proof  of  the  confession  of  the  overt  acts. 
"  But,'*  he  adds  (2),  ^^  perhi^  it  may  now  be  too  late  to  con- 
trovert the  authority  of  the  opinion  in  1716,  in  Francia's  case, 
warranted  es  it  hath  been  by  later  precedents.**  (9)  The  rule 
is  now  clearly  settled*  All  die  judges,  on  a  conference  prepar 
ratory  to  the  trial  of  Francia  (4),  held,  that  a  confession  of  the 
oivert  acts,  if  proved  by  two  witnesses,  is  proper  evidence  to 
«be  left  to  a  jury.  The  same  cdnstmction  of  the  statute  was 
adopts  in  Greg's  case  (5),  by  six  judges  against  two :  in  Ber- 
'Wkdc'a  case(6),  by  Ld.  C.  J.  Wilies  and  Sir  Thomas  Abney 
against  the  epinion  of  Mr.  Justice  Forstier ;  and  by  the  judges 
rin  tile  commission,  on  tiie  trial  of  the  rebels  in  1746.(7) 

If  ihe  overt  act  of  high  treason,  alleged  in  the  indictaunt, 

.is  ihe  essaasinafkieii  of  the  king,  or  any  direct  attempt  again^ 

:bisl^  or  his  penon,  itv  plain  iram  the  promion  of  the  stat. 

S94c40^.  S.  c.  98.  {which  enacts,  thatin  such  cases  die  pri- 

_( J),6«  FojtDiwr.  am. 9io.M48.  Burnett's  MS.  1  £sst,P.C.  las.  Ka- 

Willis'8  ciBc,  ib.  24S.    8  St.  Tr,  854,  lyng,  18. 

255.  S.  C.    SmMi*8  Case,  Post.  S40.  (5)  Greg's  case,  l  East,  P.  C  154. 

*^*  (•)  R)st.  Disc.  10. 

f?]  ^^i^i'^f>"'-  «  ^2^  Fost.DiK.p. II.  n.(t>  l«stf, 

(3)  See  Post.  Disc.  11 .  o.  P.  C.  154. 

(4)  Francia's  case,   1716.    Mr.  J. 
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Kmer  shall  be  tried  according  to  the  scund  order  of  trial  and 
upon  the  fike  evidence,  as,  if  he  stood  cjkai^ed  with  ixittrdi^») 
that  a  confession  proved  by  a  single  vitoess  will  be  sufficient 
to  convict  .the  prisoner.  And  the  overt  acts  thenuelves  may 
be  proved  by  a  sii^le  witness  (1)  In  these  cases^  the  rule  of 
the  common  law  is  restcred* 

■  In  all  oases  of  high  treason,  when  the  prisonei^s  canfession 
is  o&red  in  evidence  as  omfinnatDry  of  the  testincny  of  the 
witnesses,,  it  is  clearly  admisaible,  though  proved  by  a  sing^ 
witness.  (2)  And  with  regard  to  aU  facts  merely  collateral^ 
which  do  not  conduce  to  the  proof  of  the  overt  acts,  it  may 
be  Imd  down  as  a  general  rule,  that  whatever  was  evidence  of 
them  at  common  hiw  is  stilt  good  evidence  under  the  statute 
of  William*  (S)  A  confession,  theie&re^  of  such  collateral 
fiicts  is  still  admissible  in  evidence,  thou^  proved  by  a  single 
witness. 

From  the  above-dted  cases,  it  appears  now  to  be  an  esta^ 
blished  rule,  that  a  full  and  voluntary  confession  by  the  pri- 
uoner  of  t^e  overt  acts  charged  against  him,  if  proved  by  two 
witnesses,  is  of  itself  sufficient  evidence  to  warrant  a  convic- 
tion. And,  although  Mr.  Justice  Forster  suggests  (4),  that 
<<  the  rule,  for  admitting  a  confession  against  tb«  prisMer, 
ought  not  to  extend  further  than  to  a  confession  made  during 
the  solemnity  of  an  aumiination  b^re  a  magbtrate,  or  before 
some  person  having  authority  to  take  it,  when  the  par^  may 
be  presumed  to  be  properly  upon  his  guard  and  apprised  of 
its  danger,^  no  distinction  of  this  kind  is  to  be  found  in  the 
authmties  before  mentioned.  On  the  contrary,  in  Francia's 
case  the  judges  resolved,  tbatthe  confession  would  be  evidence, 
whether  made  before  a  magistrate,  or  in  the  course  of  convers- 


(1)  See  iiifrQ,c]i.  7.  sec  1.  (s)  Post.  DiK.242. 

(s>  Willis's  case,  s  Sc  Tr.  254.  and  (4)  Fost  Disc  849. 4  BhcL  Ccw] 

see  Crotsfidd's  cM€b  SS  Howell's  35^. 
St.  Tr.  S6, 57. 
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ation.  (1)  And  there  spears  to  be  no  solid  ground  for  such 
a  distinction ;  as  confessions  are  admissible  in  trials  for  high 
treason,  precisely  on  tlie  same  principle  which  made  them 
evidence  at  common  law.  The  observations  of  Mn  Justice 
Foster  relate  to  the  e£fect  rather  than  to  the  admissibility  of 
this  sort  of  evidence,  and  are  equally  applicable  to  confessions 
in  any  other  criminal  case.  ^  Hasty  confessions,"  he  says  (2)^ 
<^  made  to  persons  having  no  author!^  to  examine,  are  the  weak- 
est and.  most  suspicious  of  all  evidence.  Proof  may  be  too 
easily  procured:  words  are  often  mis-reported  (whether  through 
ignorance,  inattention,  or  malice— it  mattereth  not  to  the  de- 
fendant —  he  is  equally  affiscted  in  either  case) :  they  are 
extremely  liable  to  misconstruction :  and  withal,  this  evidence 
is  not,  in  the  ordinary  course  of  tilings,  to  be  disproved  by  that 
sort  of  negative  evidence,  by  which  the  proof  of  plain  facts  may 
be  and  often  is  confronted." 


Sect.  VI. 

Of  the    Competency  of  the   Party    injured^    as   Witness    in 

Criminal  Prosecutions. 

'  It  is  a  general  rule,  that  in  criminal  prosecutions  the  in- 
jured party  may  be  a  witness :  although  on  the  conviction  of 
the  prisoner  he  will  in  many  cases  be  entided  to  a  reward.* 

(I)  See  Burnet  J.  MS.  cited  1  £ait,        (s)  Fost.  Disc.  845. 
P.  C.  UJ.»  and  Kelyng,  19. 


•  A  note  was  inserted  in  the  former  editions  of  this  woit^  mentioning 
the  several  acts  of  parliament,  which  contain  provisioDs  respecting  die  gimnt- 
ing  of  certificates  or  pecuniary  rewards  on  the  conviction  m  oflefiders. 
Many  of  these  ^ovisions  have  been  repealed  by  the  statute  58  G.  5.  c.  70. 
Tbb  statute  recites^  as  a  fact  found  bv  experience^  that  the  rewards  which 
ha?e  been  given,  have  not  produced  tb^  eroct  intended  in  checking  crimes, 
and  that  the  hope  or  expectation  of  obtaining  such  rewards  has  instigated 
evil-disposed  persons  to  conspire  to  entrap  Uie  unwaiy  and  ignorant  into 
the  commission  of  ofihices,  for  which  they  have  afterwards  neen  appre- 
hended and  prosecuted  to  conviction  bv  such  conspirators.  The  statute, 
therefore,  repeals  all  provisions  of  this  kind  in  the  following  acts  of  parlia* 
inent :  st.  4  W.  &  M.  c.  8.  s.  s.;  st  6,  7  W.  3.  c.  17.  s.  9.;  st  5  Ann,  c.  31. 
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It  is  the  constant  practicei  on  an  indictment  for  robbeiy,  to 
admit  the  evidence  of  the.  person  who  has  been  robbed ;  and 
it  is  not  a  su£Scient  objection,  that  he  will  be  ehtided  to  the 
restitution  of  his  property,  on  the  conviction  of  the  offender. 
The  same  evidence  is  admitted  in  prosecutions  for  a  cheat  ( 1 ), 
or  for  perjury  {2) ;  and,  in  the  case  of  perjury,  it  is  not  mate- 
rial, whether  the  party  has,  or  ha»not,  satisfied  the  judgment  in 
the  suit,  in  which  the  perjury  was  committed.  It  was,  indeed, 
at  one  time  thought  an  indispensable  requisite  to  shew  the  judg- 
ment satisfied  (3) ;  on  the  supposition,  that  the  party,  in  case  of 
his  procuring  a  conviction,  might  use  it  foi:  the  purpose  of  ob- 
taining relief  in  equity  against  the  judgment.  But  as  it  is 
now  an  established  rule,  that  a  court  of  equity  will  not  grant 
relief  on  a  conviction,  which  proceeds  on  the  evidence  of  the 
prosecutor  (4),  there  can  be  no  objection  to  his  being  admitted 
a  witness^  And,  in  other  cases,  the  party  aggrieved  will  be 
allowed  to  give  evidoioe  on  a  criminal  prosecution,  as  he  can- 
not afterwards  avail  lumself  of  the  record  of  conviction  in  any 
luture  suit,  in  order  to  prove  the  criminal  act.  (5)  For  this 
reason,  it  is  conceived,  on  an  indictment  for  perjury,  the  party 
injured  may  be  a  witness,  whether  the  prosecution  is  by  the 
common  law,  or  founded  on  the  stat.  5  Eliz.  c.  9.,  which  gives 
him  half  the  forfeiture  incurred ;  fcNr,  if,  in  an  action  to  recover 

(I)  Birris's  case,  t  Vent.  49.  2  Sid.  (3)  R.  v.  Eden,  i£h».  N.P.C97* 

431.  &  C.    R.  V.  Macartney^  i  Salk.  R.  ▼.  Dalby,  Peake,  N.  P.  C.  IS. 

9S6.  (4)  BarUtt  ▼.  Pick«ngill,  cited  in 

(s)  R.  V.  Broughton,  9  Stra.  1930.  Abraham  v.  BunSy  4  Bijut.  ss55.  by 

R.V.  Boston,  4  East,  5sl.,R.v.£Uii.  Lord  Mansfield  C.  J.,  and  in  R.  ▼. 

s  Str.  1104.,   R.  V.  Nunez,  8  Str.,  Boston,  4  East,  577.  by  Lord  Ellea- 

1043.,  R.  V.  Whiting,    t  Salk.  283.  borough.        | 

contra.  But  Lord  Mansfield,  in  Abra-  (5)  Bartlet  v.  Pickengill,  4  East, 

ham  q.  t.  v. Bunn,  4  Burr.  2355.  cites  577.  n.  (b\  R.  v.  Boston,  4  £ast,581. 

the  case  of  R.  v.  Brougbton  as  over-  Smitli  v.  Rumniens,  1  Campb.  9.  Ha- 

niling  the  three  last-mentioned  cases,  thaway  v.  Barrow,  1  CampK   151. 

Burdon  t.  Browning,  l  Taunt.  520. 


s.  I. ;  St.  14  G.  2.  c.  6.  s.  2. ;  St.  15  G.  2.  c.  28.  s.  7.  The  power of^nt* 
in^  rewards  by  st.  6*  G.  1.  for  apprehending  and  prosecuting  to  conviction 
prisoners  charged  with  taking  rewards  for  helping  to  stolen  goods  without 
prosecuting  the  felon,  and  by  st.  9  G.  9.  c.  35.  s.  1 1.  for  apprehending  and 
convicting  smugglers  who  oppose  cubtom-house  and  excibe  officers  by  force 
of  arms,  and  by  st.  9  G.  t.  c.  22.  s.  12.  for  apprehending  and  convicting 
for  the  oflences  there  mentioned,  is  still  unrepmed. 

I  4 


ISO  Of  the  Competency  ofihe  Party  hffured,  [Oi*  5. 


1 


IB  moiety,  he  woald  be  parediided  from  giraig  the  oonvicdon 
Ui  evidtfice^  the  objecdoii  agaiiist  his  xrompetency  seems  to  be 
remoTed.* 


^ .       I  ^ 


EsceptioD.       .    An  exoeptian  to  this  genend  rule  has  been  made  in  the  case 

of  a  prosecution  for  forgaryt  in  which  ihe  party,  by  wbcnn  an 
instrument  purports  to  be  made,  is  not  admitted  to  prove  it 
forged,  if  he  would  either  be  liable  to  be  sued  upon  the  instm* 
meoi  (supposing  it  gamine),  or  be  therd>y  dqirived  c^  a  legal 
daim  against  another.  (1)  And  it  seems  to  be  the  prevailing 
opinion^  that  his  incompetency  is  not  confined  to  the  single 
point  of  falsifyixig  the  hand-writing,  but  that  he  is  equally  in- 
oompet^st  to  prove  any  other  fiict,  which  contributes  to  the 
proof  of  the  forgeiy,  or,  in  other  words,  any  fact  conducive  to 
'  the  general  conduaion.  This  subject  was  much  discussed  in  a 
late  case  (2),  where,  on  a  prosecution  for  forging  a  promissory 
note,  (on  which  there  was  an  endorsamcnt  in  the  prisoner's 
hand* writing,  that  a-yeai^s  interest  had  been  paid,)  one 
of  the  points  reserved  was,  whether  the  parson,  by  whosn 
iim  ipote  purported  to  be  made,  ought  jbo  have  beoi  permitted 
to  'prpv«^  that  be  had  never  paid  any  interest  on  the  notc^  as 
wes ,  pretended  by  the  indorsement  This  evidence  vaa 
re^v^d  on  the  trial,  the  fiict  df  the  forgery  having  been  first 
proved ;  but,  according  to  the  report,  it  seems  to  have  been 
•generally  understood  that  the  majority  of  the  judges,  consi- 
.d^ed  the  evidence  inadmissible,  f    When,  however,  the  fiwt 

(l)  Watti'8  case.  Hard.  SSI .  s  Satt.  1  Leach,  9SS.  Crocker'i  case>  2  New 

1 79.  S.  C.  Rbodeb's  ease,  s  Str.  7SS.  Rep.  87. 

1  Leach,  Cr.  C.  29.  S.  C.  Russeirs  (u)  Crocker's .  case,     Salisb.  Ass. 
ease,    i  Leach,  lo.    Cafl^''s  case,  1 805,  before  Le  Blanc  J.,  2  New  Rep. 

2  Batt,  P.  C.   995.     Taylor's  case,    87.  90.    R.  v.  BontiDg,  2  East,  P,  C. 

99S. 

♦  Ruled  contra  in  an  old  case ;  Bacon's  case,  2  Roll.  Abr.  687. ;  Bull.  N.P. 
289.  S,  C.    Gilb.  Ev.  1 11 .  S.  C. 

t  Lord  EUenborougb  C.  J.,  the  Chief  Baron  Macdonald,  Mr.  Justice 
Lawrence,  and  Mr.  Justice  Le  Blanc,  thought  the  witness  adjnissjble,  be-, 
cause  it  had  been  sufficiently  proved  before,  that  the  note  was  not  signed  by 
him ;  and  they  thought  him  admissible  to  all  points  except  that  of  the  for« 
gery.  Some  of  the  other  judges  seemed  to  think,  that  to  points  perfectly 
collateral  he  would  have  been  admissible,  but  they  considered  the  poiiit,  to 
which  be  was  called,  a|  cojptribuling  to  proitq  the  forgeijf.    MS. 
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is  nierely  eoUatend,  and  does  not  in  any  way  contribute  to 
the  proof  of  the  fi>rgeryy  as*  whexe  a  witness  is  called  to  prove 
himself  the  perscNi,  whom  the  prisoner  intended  to  person- 
ate or  describe,  in  such  a  case  his  testimony  has  been  ad- 
nutted.  (1) 

If  the  witness  would  not  incor  any  loss,  nor  be  liable  to  a 
snit»  whatever  may  be  the  result  of  the  prosecution,  his  evidence 
oi^t  to  be  received*  Thus,  on  an  indictment  for  forging  a 
bank-note,  in  the  name  of  a  caahiar  o(  the  Bank  of  England 
**  for  the  governor  and  company,""  the  cashier,  not  being  charge- 
able, may  be  a  witness.  (3)  And  on  a  prosecution  for  forging  an 
acceptance  to  a  bill  of  exchange^  where  the  banker  had  paid  the 
bill,  but  suspecting  a  forgery  had  not  debited  the  person  whose 
luune  was  forged,  this  person  was  admitted  to  give  evidence.  (S) 
Sof  in  Wells's  case  (4),  where  the  prisoner  was  tried  for  fbrg« 
ing  a  receipt,  the  person,  whose  name  the  receipt  purported  to 
bear,  having  before  recovered  the  money  from  the  prisoner,  was 
fidmitt^  to  prove  the  forgery.  The  payee  of  a  bill  of  ex-* 
change^  who  was  employed  to  pay  the  produce  in  discharge  of 
a  debt  owing  from  the  drawer,  but  had  not  received  the  bill^ 
is  competent  to  prove  the  forgery  of  his  name.  (5)  And  the 
maker  of  a  note,  which  purports  to  be  payable  on  demand  at 
his  own  place  of  residence  or  at  a  banker's,  but  has  not  been 
paid  at  either  place,  is  competent  to  prove  that  he  did  not  make 
it  payable  at  the  banker's.  (6)  * 

Upon  what  principle,  it  may  be  asked,  is  a  party,  by  whom 
an  instrument  purports  to  be  made,  incompetent  to  prove  it 

(1)  PsiT'i  cue»    S  Leach,  Cr.  C.       (4)  Bull.  N.  P.  SS9.    9  East,  P.  C. 

487.  491.     SEastyP. C.  997.  S.C.  1000.  S.C. 

(2)  Newland's  case^  1  Leach,  Cr.  C.  (5)  Sponsonby's  case,  1  Leach,  Cr. 
350.  C.  574.                                                  • 

(3)  Usber^  case,    I  Leach,  Cr.  C.  (a)  Trcble*8  case,  3  Taunt  5SS. 
57. 


*  Respecting  the  mode  of  rfi$tQriDg  the  cotnpetency  of  ihe  witaw  in 
fruch  case.  S^  pgst.  Sect.  s. 
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forged?    In  Watt*8  case(l)t  on  an  information  for  the  for- 
gery of  a  deed  purporting  to  be  the  revocation  of  a  will,  it  was 
adjudged  by  the  barons  of  the  exchequer,  after  a  conference 
with  the  judges  of  the  King's  Bench,  that  no  I^atee  named 
in  the  will,  nor  any  other  person  who  is  a  loser  by  the  deed, 
or  who  may  receive  any  advantage  firom  the  verdict,  can  be 
a  witness  for  the  prosecution:  and  a  distinction  was  made 
between  the  case  of  an  indictment  for  a  battery,  (where,  it 
was  admitted,  the  person  beaten  may  be  a  witness,  because  he 
can  reap  no  benefit  by  the  verdict  in  another  suit,)  and  the 
ckses  of  forgery,  peijury,  or  usury,  in  which,  it  was  said,  the 
party  aggrieved  may  have  an  advantage  by  the  verdict,  and 
therefore  shall  not  be  received  as  a  witness.     It  is,  however, 
now  an  established  rule^  that  on  a  prosecuticm  for  perjury  (2), 
the  party  aggrieved  is  competent :  and,  that  a  person  who 
has  borrowed  money  on  an  usurious  transaction,  is  also  a 
compet^t  witness  for  the  plaintiff  in  an  action  for  penalties 
against  the  lender  (S) ;  for  he  guns  nothing  by  the  event  of 
the  suit,  nor  can  he  give  the  judgment  in  evidence  in  an 
action  against  him  for  the  money  lent*    The  case  of  forgery, 
therefore,  is  considered  an  anomaly  in  the  law  of  evidence  (4) ; 
and  though  such  an  objection  has  been  allowed  in  criminal 
prosecutions  for  forgery,  yet,  in  a  dvil  suit,  if  a  question  arise 
collaterally  and  incidentally,   as   to   the  genuineness  of  a 
written  instrument,    the  person  whose  name  it  purports  to 
bear,  is  competent  to  prove  the  forgety.^S) 

The  reason,  assigned  in  Watt's  case,  is,  that  the  witness 
would  recme  a  benefit  fi*om  the  verdict;  and  it  has  been  sug- 
gested (6),  that  he  is  intei^ested  to  procure  a  4xmviction,  on 
the  ground  that  a  conviction  would  have  the  eflect  of  inducing 


( 1 )'  Watt's  case,  S  Salk.  1 72.,  more  {9)  Abraham  q.  t  v.  Bunn»  4  Burr, 

fully  rq)orted  in  Hardr.  331.    See  8S51.    Smith  v.  Prager,  7  T.  R.  60. 

4  Burr.  8S54.,  where  Lord  Mansfield  See  ante,  p.  51. 

says,  that  this  and  other  cases  of  the  (4)  4  Bast,  588.     4  Bam.  &  Aid. 

same  kind  **  were  not  considered  or  si  a 

looked  into.'*  (5)  Hunter  v.  King,     4  Bam.  & 

(s)  See  ante,  p.  1 19.  Aid.  809. 

(6)  8  Bast,  P.  C.  994. 
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a  forfeiture,  and  thus  defeat  every  l^^al  daim  or  secarity,  which 
the  prisoner  might  have  upon  the  instrument  On  the  other 
hand,  it  may  be  said,  if  the  party,  by  whom  the  instrument  - 
purports  to  be  made^  were  admitted  a  witness,  he  would  not 
be  allowed  afterwards  to  produce  the  record  of  conviction  in 
a  dvil  suit  for  the  purpose  of  proving  the  supposed  foriature, 
because  the  conviction  must  have  proceeded  pardyupon  his 
own  testimony.  (1)  And  if  he  would  be  preduded  from 
using  the  record  of  conviction  agdnst  the  prisoner,  and  might 
therefore  be  admitted  to  give  evidence  on  the  trial  consistently 
with  the  general  rule;  still  less  reason  is  there  for  exdndii^ 
him  in  those  cases^  where  the  instrument  purports  to  be 
made  for  the  benefit  of  a  third  person^  or  where  it  has  since 
become  a  third  person's  property,  in  either  of  wbidi  cases  it 
would  not  be  liable  to  forfeiture.  With  regard  to  any  pro- 
bable advantage,  which  the  witness  may  be  supposed  to 
receive  from  a  conviction,  whether  by  the  practice  of  im- 
pounding forged  instruments,  or  by  the  prisoner's  being 
disabled  from  giving  evidence  in  any  future  suit,  or  from  the 
great  probability  of  his  foiling  in  an  action  in  consequence  of 
the  discredit  which  a  conviction  must  throw  upon  the  instru- 
ment (2),  these  are  circumstances,  which  a  jury  would  be 
directed  to  consider  as  forming  a  strong  bias  on  the  witnesses 
mind,  but  which  cannot  render  him  incompetent.  * 


Sect.  VII. 

Of  certain  Ex€ej)tim$  to  the   general  Bide  on  the  Subject 

of  Interest. 

It  has  been  before  stated  as  a  general  rule^  that  all  per- 
sons, who  gain  or  lose  directly  by  the  event  of  a  causey  are 

(1)  See  ante,  p.  51.|  1 19^  and  part       (s)  See  s  East,  P.  C.  994. 
eb.  2.  sect.  5. 


*  By  the  law  of  Scotland,  such  an  objection  to  a  witness,  in  a  prosern* 
tiou  for  forgery,  is  never  allowed.  See  Burnett's  Criminal  Law  of  Scotland, 
p.  444.  The  rules  of  evidence  in  that  country,  on  the  subject  of  interested 
witnesses,  arc  much  less  slrict  than  among  us. 


1^  Rtceptitmi  to  ttx  Rule  concerning  Interest  QCh.  3* 

iDoompetent  to  give  evidence*  There  are,  however,  several 
exceptKMEis  to  this  general  rule:  some,  by  act  of  parliament^ 
BSf  where  infixrmers  and  the  inhabitants  of  parishes  or  other 
districts  are  admitted;  others,  from  necessity  or  a  principle 
of  public  policy,  as,  where  evidence  is  received  from  persons 
who  are  entitled  to  rewards  on  convictions,  or  from  agents, 
&GtQfs,  or  servants.  Objections  on  the  ground  of  interest 
proceed  upon  the  supposition  of  too  great  a  bias  in  the  mind 
of  the  witness,  and  on  the  public  utility  of  ii^ecting  partial 
testimony.  The  presumption  of  bias  may  be  taken  cfS,  by 
shewing  that  the  witness  haa  as  great  or  greater  interest  the 
other  way,  or  that  he  has  given  it  up :  and  the  presumption 
of  puUio  utility  may  be  answered*  by  shewing  that  it  would  be 
very  inconvenient,  under  the  particular  circumstances,  not  U> 
receive  such  testimony.  (1) 

First  as  to  the  evidence  of  infbrmers  ; 

Infonsen.  By  the  common  law,  informers,  who  are  entitled  under 

penal  statutes  to  part  of  a  penalty,  are  not  competent  wit* 
nesses.  (2)  But,  by  the  particular  provisions  or  policy  of 
several  acts  of  parliament,  they  may  be  admitted.  Where  a 
statute  can  receive  no  execution,  unless  a  party  interested  be 
a  witness,  there  he  must  be  allowed,  says  Ch.  B.  Gilbert ; 
for  the  statute  must  not  be  rendered  faieffectual  by  the  im- 
possibility of  proof.  (S)  Thus,  by  stat  2  G.  2.  c.  24.  s.  8. 
against  bribery  at  elections,  the  legislature,  in  giving  an  in- 
demnity and  discharge  to  any  person  offending  against  the 
act,  who  shall  discover  any  other  offender  so  that  he  may  be 
committed,  must  also  have  iBtended,  that  he  should  be  com- 
petoit  to  give  evidence  at  4he  trial;  and,  therefore^  in  an 
action  for  penalties  he  has  J)een  admittfd.  (4)  So,  in  a  pro- 
secution on  Stat.  21  G.  3.  c.  S7»  against  ^qporting  machinery, 

(1)  By  Lord  Mansfield,    1  Burr.    Andr.  S40.    5  Burr.  1473.    4  East, 
433.  181. 

(i)  R.  V.  TiDy,  1  Stra.  615.  R.  v.       (3)  Gilb.  Ev.  114. 
Stone,  S  Ld.  Kaym.  1545.    R.  v.       (4)  Bush  v.  Railing    fiay.    S89. 
Piercy,  Andr.    is.'  R.   v   Blaney,    Mead  v.  Robinson,  WJlles,  425.  Ho- 
ward V.  Shipley,  4  Ba&t,  iss. 
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the  informer  is  coiDpeteQL(l)  So,  on  a  (HxxeciUion  for 
penalties  under  stat.  9  Ann.  c  14>«  s.  5.»  the  loser  oi  ixumey  at 
cards  may  prove  his  loss.  (2)  And^  on  a  prosecuticm  under 
Stat  23  6. 2«  c  13.  s.  1.  for  seducing  artificers  to  go  out  of 
the  kingdom,  the  prosecutor  is  a  competent  witness,  although 
entitled  to  a  moie^  of  the  penalty.  (3)  There  is  no  express 
provision  in  either  of  the  three  acts  of  parliament  lastrmen* 
turned,  for  admitting  the  evidence  of  the  party  interested. 
In  the  act  of  the  82  G.  3.  c  66.  for  preventing  counterfeited 
certificates  of  servants'  characters,  there  is  a  clause  to  that 
eflfect  (4) :  and  a  similar  provision  is  made  by  the  act  which 
regulates  hackney  coaches,  stat.  33  6. 3.  c  75.  s.  17* 

Secondly,  on  an  indictment  against  privBte  persons  or  cor*  Inhabitaiits. 
porate  bodies  for  not  repairing  a  public  bridgeor  the  highway 
ai^ining,  the  inhabitants  of  the  coumy,  town,  nding,  fee.  in 
which  the  bridge  is  situated,  are  competent  witnesses  on  the 
trial  of  such  a  prosecution,  by  (he  1st  Ann.  stat  1.  c«  18.  s.  18, 
£ven  before  this  statute,  sudi  evidence  had  been  thought  ad* 
missible  firom  necessity.  (5) 

In  actions  against  chuidiwardens  or  overseers  of  a  parish, 
for  the  recovery  of  money  m]»«p6iitby  them,  inhabitants  of  the 
purisii,  who  do  not  receive  ahns  or  any  gift  out  of  tiie  pan- 
ocbial  colleodon,  are  made. competent  witnesses  by.ate^fl. 
W.  8.  c  U.S.  12. 

In  an  action  against  a  kundred  by  a  party  who  has  been 
cobbed,  the  inhabitants  of  4lie  hundred  may  be  witnesses  for 
Ike  defandants,  by  stot  8.  0. 2.  c  16.  s.  15.  Before  ^m  mt 
passed,  they  were  not  competent,  because  any  one  of  tfion 
would  have  been  liable  to  pay  the  debt,  in  case  of  judgment 


(1)  R.  V.  Teasdale,  s  Esp.  N.  P.  (5)  R.   v.  Carpenter,   $    Shon^ 

C.68.  47.;  aod  see  Iventr.  351.   Giib* 

(8)  R.  V.  Lvckup,  Willes,  485.  (c).  £▼.  1 1  J.    The  section  of  the  act  a- 

(51  R.  V.  Johnson,  Willes,  4S5.  howe  referred  to,  recites,  that  such 

n.  (c).  inhaUtants  bad  not  been  allowed  bj 

(4)  Sect  7.  judges  to  be  I^al  witnesses. 
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against  the  hundred.  (1)  The  party  robbed,  though  clearly 
interested,  is  yet  competent  to  prove  the  robbery  and  the  ex- 
tent of  his  loss.  (2) 

In  all  cases  relative  to  the  execution  of  the  highway  act,  the 
surveyor  of  the  parish  or  place  is  a  competent  witness,  though 
part  of  his  salary  may  arise  from  forfeitures  and  penalties 
imposed  by  the  act  (3)  And,  on'  trials  of  offences  against 
the  same  act,  the  inhabitants  of  the  parish  or  place  are  also 
competent  (4)  The  inhabitants  of  a  parish^  indicted  for  not 
repairing  a  highway,  are  not  competent  to  give  evidence  for 
the  defendants.  (5) 

Where  pecuniary  penalties  are  directed  to  be  applied  to  the 
use  of  the  poor,  or  for  the  benefit  and  exoneration  of  the 
parish  or  other  place,  the  inhabitants  are  rendered  competent 
witnesses  on  the  trial  of  the  ofiSsnder,  by  stat  27  G.  3.  c  29., 
provided  the  penally,  imposed  by  the  act  of  parliament,  does 
not  exceed  twenty  pounds.  (6)  Before  this  act,  an  inhabitant, 
rated  to  the  poor,  would  have  been  inopmpetent  (7) 

It  has  been  lately  provided  by  stat  54  G.  3.  c  170.  s.  9., 
that  no  inhalritant  or  peraon,  rated,  or  liable  to  be  rated, 
ID  aogrrates  or.cessea  of  any  district^  parish,  township,  or 
bamlet,  or  wholly  or  in  part  maintained  by  such  rates,  or 
executing  or  holding  any  office  therein,  shall  be  deemed  on 
such  account  an  incompetent  witness,  for  or  against  such  dis- 
trict, parish,  &C.,  in  ai^  matter  rebting  to  such  rates  or  cesses, 
or  relating  to  the  boundary  between  audi  district,  parish,  ftc, 
and  any  adyoining  district,  &c.,  or  to  any  oidier  of  removal  to 
or  from  such  district,  or  to  the  settlement  of  any  pauper  in 
such  district,  or  touching  any  bastards  chargeable  or  likely  to 


(1)  R.  V,  Carpenter,  s  8bov,  47.  (5)  l  Bam.  Sc  Aid.  66.    15  East, 
S  Hale,  P.  C.  S80.     R.  v.  Kirdford,  474. 

2  East;  S6 1 .  (6)  R.  V.  Davit,  6  T.  R.  1 77. 

(2)  See  ante,  p.  70.  (7)  Portman  ▼.   Okeden,    Sayer, 

(5}  Stat.  ,13  G.  3.  C.  78.  8.69.  179. 

(4)  Sect.  77.,  and  stat.  50  0. 2. 

C.  22.  8.  14, 
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become  chargeable  to  such  district,  or  touching  the  recovery 
of  anjr  sum  for  the  charges  or  maintenance  of  such  bastard, 
or  die  election  or  appointment  of  any  officer,  or  the  allow* 
ance  of  the  accounts  of  any  officer  of  any  such  district  Before 
the  passing  of  this  act,  it  had  been  determined,  on  a  question 
of  settlement,  that  the  rated  inhabitants  of  eidier  parish  could 
not  be  compelled  to  answer  against  their  own  parish,  because 
they  are  in  reality  the  parties  to  the  proceeding  (1) ;  and,  for 
the  same  reason,  the  declarations  of  a  rated  inhabitant  were 
admissible  in  evidence  agunst  his  parish.  (2)  The  words  of 
the  clause  above-mentioned,  which  provide,  that  no  such  in- 
habitant as  is  there  described,  shall  be  deemued  incompetent  in 
amf  mat(er  relaiing  to  the  rates  or  cesses^  are  very  general,  and 
liave  received  a  large  and  liberal  construction,  although  they 
are  followed  by  other  terms  of  a  more  particular  and  specific 
kind.  In  the  late  case  of  Meredith  v.  Gilpin  (S),  an  action  of 
trespass  against  the.  overseers  of  a  township,  where  the  prin- 
cipal point  wast  whether  the  lands  in  question  were. vested 
in  the  overseers  under  a  local  act  of  parliament,  the  court  of 
Exchequer  determined,  that  a  rated  inhabitant  of  the  township 
was  not  an  incompetent  witness  on  the  part  of  the  defendants, 
although  the  lands  in  question,  if  vested  in  the  defendants, 
9irould  be  vested  in  trust  for  the  townshq)  and  in  aid  of  the 
po(M--rates.  The  court  considered  the  matter  in  issue  to 
relate  to  the  rates. 

Thirdly,  persons  entitled  to  rewards  on  tlie  conviction  of  Persons  en- 
ofienders,  whether  the  rewaids  are  given  by  act  of  parliament^  rewards. 
by  proclamation,  or  by  private  persons,  and  persons  entitled 
to  the  restitution  of  their  property  on  the  conviction  of  a 
thief  (4),  are  competent  to  give  evidence.  (5) 


(I)  R.  V.  Woburo,  lO  East,  405.  (s)  6  Price,  14S.     See   Rhodes, 

SupraM>.  90.  V.  Ainsworth,  supra,  p.  58. 

(8)  R.  V.  Whitley  Lower,  i  Maule,  (4)  By  st.  St  H.  s.  c.  1 1 . 

6elw.  S56.    In  this  case,  the  person,  (5)  Rudd's  case,  Leach,  Cr.  C.  157, 

whose  declarations  were  offered,  wiA  15S.  lb.  55.7.  n.    Hawk.  P.C.  b.  2. 

not  called  as  witness,  nor  had  he  re*  c.  46.  s.  135, 
fused  to  gife  evidence. 
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Agents^  ser-  Fourthly,  it  is  the  constant  pracdoe  to  admit  agents  to  be 

witnesses  finr  their  principals,  in  order  to  prove  contracts 
made  by  them  on  the  part  of  the  principal,  although  they  may 
haTe  an  interest  in  supporting  the  contract;  and  this  is 
allowed  fipom  necessity,  or  rather  for  the  sake  of  trade  and 
the  common  usage  of  busmess.  Thus,  a  fiictor  may  proTe  a 
sale,  though  he  is  to  reoeiye  a  poundage  on  its  amount  (1),  or 
what  he  has  bargdned  for  beyond  a  stated  sum.  (2)  And 
every  person,  who  makes  a  contract  for  another,  is  aa  agent 
within  the  meaning  of  diis  rule.  (S)  So,  where  the  question 
was  on  the  custom  of  a  manor,  whether  a  fine  was  due  to  the 
lord  during  his  minc»rity  on  the  taiant's  admission,  tlie  steward 
of  the  manor  was  allowed  to  gire  evidence  for  the  lord,  though 
it  was  otigected  to  him,  that  he  would  be  entitled  to  a  fee  on 
admission,  which  he  would  lose^  if  the  tenant  were  not  admit- 
ted. (4)  But  though  agents  and  brokers  are  competent  to 
prove  a  sale  or  contract,  they  are  not  competent  to  prove  the 
contract  pBoperly  executed,  in  an  action  against  the  princ^ialfor 
their  misconduct  or  nq^ligence;  thus  in  an  action  against  the 
defendant  for  purchasing  goods  of  an  inferior  quali^,  Lord 
Ch.  J.  Gibbs  rejected,  as  an  ineompetent  witness,  the  biroker 
of  the  defendant,  who  was  called  to  prove  that  he  bad  pur- 

^  chased  goods  of  the  best  quality.  (5) 

On  the  same  principle  of  convenience^  it  is  the  common 
practice  to  admit  servants,  carriers,  and  agents,  without  a  re- 
lease^ to  prove  the  payment  or  leodpt  of  money,  or  the  deli- 
very of  goods  on  behalf  of  their  master  or  principal,  though 
their  evidence  taod  to  discharge  themselves*  (6)  Thus,  if 
money  has  been  over-paid  by  a  servant,  or  paid  by  mistake^  he 
is  a  competent  witness,  in  an  action  to  recover  it  back*  (7)  But 

(I)  Dixon  V.  Cooper,  3  Wik.4a  (6)  By  Holt  C.  J.  in  Theobald  v- 

1  Mk.  S4S.  Tragotty  1 1  Mod.  9St.    BuU.  N.P. 

(8)  Benjamin  v.  Porteus,  9  H.  Bk  SS9.    4  T.  R.  589, 590.    Mattbewi 

59a    R.  V.  Pliippi^  Ball.  N.  P.  289.  v.  Ibjrdon,  S  £9.  N.  P.  C.  509. 

(S)  9  H.  Blsc.  591.  Spencer  ▼.  Goldii^  Pqske,  N.  P.  a 

(4)  Chamiuan  v.  Atkintony  S  Kek  1S9.    Adams  ▼.  UmB,  s  £sp.  N.  P. 

90.    Rep.  temp.  Hard.  580.  C.  4S. 


(5)  Gevertv.  Mainwaring,  1  Hoit,       (7)  Bfartin  v.  Howel,  1  Stra.  647. 
N.  P.  C.  159.  and  tee  ante,  p.  57.         Barker  v.  Macrae,  3  Campb.  144. 


Sect  7.]  Eofc^thns  to  the  Rule  concerning  Interest.  129 

where  a  person  has  entered  into  a  contract  for  the  purchase  of 
goods  in  his  own  name,  it  has  been  held  that  he  is  not  a  com- 
petent witness,  in  an  action  for  goods  sold  and  delivered,  to 
prove  that  he  purchased  them  as  the  agent  for  the  defend- 
ant (i)  If  the  agent  is  equally  liable  to  either  party,  and  in- 
different in  point  of  interest,  whichever  way  the  verdict  may 
be,  he  is  clearly  a  competent  witness  on  the  general  prin- 
ciple. (2) 

The  practice  of  admitting  servants  without  a  release,  to 
prove  a  delivery  of  goods,  or  the  payment  of  money,  and  the 
like,  is  for  public  convenience,  '*  for  the  sake  of  trade  and  the 
common  usage  of  business/'  (3)  This  sufficiently  explains  the 
principle,  and  at  the  same  time  shews  the  restrictions,  to 
which  the  practice  is  subject.  Where  the  act  of  the  servant 
has  been  out  of  the  ordinary  course  of  his  employment,  and  a 
mere  breach  of  duty,  the  principle  does  not  apply :  and  it  has 
therefore  been  ruled  at  Nisi  Prius,  that  in  such  a  case  the  ser.  . 
vant  is  not  a  witness  for  his  master  without  a  release.  Thus, 
in  an  action  to  recover  back  money,  whidh  had  been  in- 
trusted to  the  plaintififs  servant  for  a  special  purpose,  and 
paid  by  the  servant  in  illegal  insurances,  he  was  considered 
incompetent  without  a  release.  (4)  And  in  an  action  against 
the  defendant  for  the  negligence  of  his  servant,  the  servant 
is  not  competent  to  disprove  the  fact  of  his  negligence  (5) : 
for  since  the  verdict  might  be  given  in  evidence  in  an 
action  by  the  defendant  against  the  witness,  as  to  the  quan- 
tum of  damages,  the  servant  is  directly  iiiterested  to  de- 
feat the  action,  and  does  not  come  within  the  exception 
above  specified.    But  in  an  action  of  trespass,  where  the  ques- 

(1)  M'Brainev.FortuneiSCainpb.  a  ipaster  to  recover  property  em- 

317.  bezsled  by  his  servant)  and  the  s^r- 

(S)  See  ante,  p.  65.  vant  was  admitted  a  witness  to  prove 

(3)  Bull. N. P.  289.  delivery  to  the  defendant;   but  it 

^4)  Corking  v.  Jarrard,  1  Campb.  does  not  appear  wliether  the  plain- 

87.    In  Claru  v.  8hee»  Cowp.  199.  tiff  gave  a  release. 

which  was  a  similar  case,  a  release       (5)  Green  v.  New  Riv.  Company, 

was  liven.     See  anonymous   case,  4  T.  R.  £89.     Bird  v.  Thompson, 

1  Sail.  889. ;   Bull.  N.  P.  59.  989.  1  Esp.  N.  P.  C.  339.    Miller  v.  Pal- 

S.  C. ;  and  anonymous  caiet  Bull,  coner,  1  Campb.  851.     6  Esp.  N.  P. 

N.  P.  890.    These  were  actions  by  C.  79. 

▼OL.  I.  K 
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tion  18,  on  a  plea  of  licence,  whether  the  defendant  hag  ex- 
ceeded irhat  he  had  the  plaintiff's  permission  to  do,  the  de- 
fendant's workmen,  employed  to  do  the  work,  are  competent 
witnesses  on  his  behalf;  for  though  the  plaintiff  may  hare  a 
verdict,  yet  it  does  not  follow  that  the  workmen  would  be 
liable,  and  the  verdict  would  certainly  not  be  evidence  against 
tbem«(i) 


Sect.  VIII. 

Of  the  Means  by  which  the  Competency  of  an  interested  Witness 

tnay  be  restored* 

The  last  question  that  remains  to  be  considered,  on  this 
part  of  our  subject,  relates  to  the  regular  mode  of  making  the 
objection  to  the  competency  of  a  witness,  and  the  means  of 
restoring  his  competency. 

Objection,  The  rule  formerly  was,   that  the  objection  ought  to  be 

ow  taken.  made  on  the  voire  dire,  and,  if  made  after  the  examination 
in  chief,  it  would  not  have  the  effect  of  excluding  the  wit* 
ness ;  though,  even  then,  his  incompetency  might  be  shewn 
in  another  stage  of  the  proceeding,  for  the  purpose  of  im- 
peaching the  witness's  credit.  (2)  But  for  the  convenience  of 
the  courts  and  because  the  incompetency  may  not  at  first  be 
suspected,  a  greater  latitude  has  been  since  allowed.  And 
now,  if  it  is  discovered  during  any  part  of  the  trial,  that  a 
witness  is  interested,  his  evidence  will  be  struck  out.  (S) 

The  party,  against  whom  a  witness  is  called,  may  examine 
him  respecting  his  interest  on  the  voire  dire,  or  may  call 
another  witness,  and  produce  other  evidenoe,  in  support  of 


(1)  Cuthbertv.Go8tling,sCampb.  (s)  Turner  v.  Pe&rte,  i  T.  R.720. 

5  J  5.  Perigalv.  Nidiolson,  i  Wightwick, 

(9)  See  Ld.  Lovat's  case,  9  St.  Tr.  64.    Howel  v.  Lock,  s  Campb.  14. 

646. 
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the  objecticm.  The  old  rule  is  said  to  have  been  (1),  that, 
if  Ae  witness  were  examined  by  the  opposite  party  as  to  the 
fiict  of  the  objection,  and  denied  it  upon  his  oath,  the  party 
would  not  be  at  liberty  to  call  afterwards  another  witness  to 
prove  it^  in  Order  to  repA  him  from  giving  evidence,  unless 
the  other  side  acquiesced.  But  the  modem  and  more  con- 
venient practice  seems  to  be,  that  if  the  &ct  of  interest  is 
^atis&ctorily  proved,  the  witness  will  be  incompetent,  though 
he  may  have  ventured  to  deny  it  on  the  voire  dire.  And  if 
the  opposite  party  raise  the  objection  of  interest  by  inde- 
pendent evidence^  and  without  putting  a  question  to  the  wit- 
ness, then  the  party,  who  has  called  him,  cannot  be  allowed 
to  put  a  question  to  him  in  order  to  repel  tlie  objection. 

A  witness  may  be  examined,  on  the  voire  dir^  as  to  the  Objection  on 
contents  of  a  will  or  deed,  or  other  written  instrument,  under 
which  he  is  supposed  to  acquire  an  interest  in  the  subject- 
matter  of  the  suit.  The  generid  rule,  which  requires  a  notice  , 
to  be  given  for  the  production  of  an  instrument,  before  a 
witness  can  be  allowed  to  speak  to  its  contents,  does  not 
apply  to  such  a  case ;  for  the  opposite  party  may  possibly  be 
ignorant  of  the  existence  of  the  instrument,  and  cannot  be 
supposed  to  know,  that  a  particular  witness  would  be  called 
on  the  other  side.     But  if  the  witness  himself  produces  the  v 

very  instrument,  on  which  the  objection  to  his  competency 
rests,  the  instrument  ought  to  be  read,  as  the  best  proof  of  the 
witness's  situation.  (2) 

When  the  objection  arises  from  a  witness's  answer  on 
the  voire  dire^  it  may  be  likewise  removed  on  the  voire  dire. 
Thus,  where^  in  an  action  brought  by  a  chartered  company, 
a  witness  for  the  plaintifi  admitted,  on  the  voire  dire,  that  he 
had  been  a  freanan  of  the  company,  but  added  that  he  was 
then  disfranchised.  Lord  Kenyon  ruled,  that  it  was  not  neces- 
sary to  prove  the  disfranchisement  by  the  regular  entry  in  the 


(1)  By  Lard  Hardwickc,  in  Lord        (2)  Butler  v.  Carver,  2  Starkie, 
Lovat's  case,  9  St.  Tr.  647.  N.  P.  C.  434, 

K  2 
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coD^any's  books,  and  tliat  the  witness  was  competent  ( 1 )  And 
in  a  later  case,  on  a  question  of  setdement,  where  the  point 
for  the  consideration  of  the  Coart  of  King'is  Bench  was, 
whether  a  witness  produced  by  the  appellants  could  be  exa- 
mined, after  having  admitted  in  his  examination  on  die  voire 
dire,  that  he  was  the  occupier  of  a  cottage  in  the  appellant 
township,  but  that  he  had  never  been  charged  with  or  paid 
any  public  rate  or  tax  in  that  township,  the  court  held,  that 
there  was  no  ground  for  objecting  to  his  testimony,  and  that  it 
was  not  necessary  for  the  appellants  to  produce  the  rate,  in 
order  to  nq;ative  the  rating.  (2)  In  another  case,  where  a 
witness  was  objected  to  as  next  of  kin,  in  an  action'  by  an  ad- 
ministrator, but  on  re-examinadon  answered,  that  he  had 
released  all  his  interest,  this  was  held  by  Lord  Ellenborough 
to  remove  the  objection.  (3) 

The  objection,  in  the  cases  last  cited,  arose  from  the  examin- 
ation on  the  voire  dire,  and  was  removed  also  on  the  voire  dire. 
But  when  the  party,  who  calls  a  witness,  attempts  to  remove 
the  objection  by  other  independent  proof,  and  not  on  the  voire 
dire,  ke  will  then  be  subject  to  all  the  general  rules  of  evi- 
dence ;  Bnd  the  best  proof  will  be  requisite,  according  to  the 
nature  of  the  case.  Thus,  if  another  witness  is  called,  to  prove 
that  the  .witness,  supposed  to  be  interested,  has  been  released*; 
lie  cannot  be  allowed  to  speak  of  the  contents  of  the  release, 
but  the  release  itself,  if  in  existence,  ought  to  be  produced.  (4) 
The  same  rule  has  been  laid  down  by  Lord  Kenyon  in  another 
nisi  prius  case.  (5) 

Release.  Whatever  interest  a  witness  may  have  had,  if  he  is  divested 

of  it  by  release  or  payment  or  any  other  means,  when  he  is 
ready  to  be  sworn,  there  is  no  objection  to  his  competency. 
Thus  it  is  said  *^  to  have  been  solemnly  agreed  by  the  Judges, 

(I)  Butchers'  Conipany  ▼.  Jones,        (3)  Ineram  v.  Dade,  Lond.  Sitt. 
1  Esp.  N.  P.  C.  168.     Bolbam  t.    after  Mich.  T.  1S17. 
Swing]er,Peake,N.P.C.318.  lEsp.        (4)  Corking  v.  Jarrard,   1  Campb. 
N.P.  C.  164.  S.  C.  37. 

(2}  R.  y.  Gisburn^  1^  East,  51,  (5)  Botham  v.  Swingler,   L    £#p. 

N.P.  C.  164. 
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that  where  a  person  had  a  l^acy  given  him  and  did  release  it^. 
he  was  a  good  witness  to  prove  the  will.  (1 )"  * 

A  general  release  of  all  actions  and  causes  of  action^  for 
any  matter  or  thing  which  has^  happened  down  to  the  time  of 
the  release^  will  dischaige  the  witness  from  all  liability  depend- 
ing upon  the  event  of  the  existing  suit  Such  a  release  from  a 
defendant,  who  had  drawn  a  bill  of  exchange^  to  the  witness, 
who  accepted  it,  was  held  to  have  this  effect  (2) ;  for,  as  Lord 
EUenborough  said  in  that  case,  the  transaction  was  already 
past,  which  was  to  lay  the  foundation  of  future  liability ;  and. 
if  the  drawer  should  have  a  cause  of  action  against  the  accep- 
tor, it  would  have  reference  back  to  the  acceptance,  and  would 
be  disdiarged  by  the  release.  A  similar  point  arose  in  the. 
case  of  Cartwright  v.  Williams  (3)^  where  the  defendant  was  the 
aQceptor,  and  the  witness  was  one  of  the  drawers,  for  whose 
accommodation  the  bill  had  been  accepted :  there  the  witness 
was  ai  bankrupt,  and  it  was  objected  that  a  release  from  the 
assignees  was  nece96ary  in  addition  to  the  general  release, 
since  the  defendant,  as  surety,  might  prove  the  debt  under  the 
commission  of  the  witness,  in  case  the  plaintiff  should  recover 
in  this  action;  but  Lord  EUenborough  held,  and  the  Court  of 
King's  Bench  were  afterwards  of  the  same  opinion,  that  the 
release  in  question,  comprehending  all  future  claims  in  conse-  ~ 

(1)  Vio.  Ab.  tit.  Evidence*  14.  n.       (s)  Scott  v.  Lifibrd,  t  Campb.  S4SU  . 
50.  cited  by  Lord.  Mansfield,  1  Burr.       (5)  3  Starkie,  N.  P.  C.  342. 
423. 


•  Lord  Chancellor  Hardwicke  establbhed.the  will  of  Lord  Ailesbury  on- 
iimilar  proof,  in  the  year  1748.  (See  1  Burr.  497.)  And  in  Wyndham  v. 
Chdtwynd  (i  Burr.  414.)  where  the  sulxcribii^  witnesses  were  creditors  of 
the  testator,  aa  their  debts  bad  been  paid,,  they  were  admitted  to  prove  the. 
will.  So  in  Doe  dem.  Hindson  v.  Kersey,  (4  Bum  £c.  Law,  97.)  three  of 
the  judges  wereof<^nion,  thatasubseribing  witness  was  restored  .tAhia 
competency,  if  all  his  interest  had  been  releasM  or  extinguished  at  the  time 
of  the  txammation.  Lee  C.  J.,  in  Anstey  ▼.  Dowang  (2  Str.  1253.),  and  Ld 
Camden  C.  J.,  in  Doe  on  the  demise  of  Hindson  ▼.  Kersey,  were  of  opi- 
nion, that,  if  a  subscribing  witness  was  interested  at  the  Hmt  of  attestation^ 
nothing  ex  pott  facto  could  give  eff^t  to  his  attestation.  In  the  former  of 
these  cases,  Mr.  Justice  Dennison  diiifered  from  Lee  C.  J.  on  this  point. 
(See  1  Burr.  427,  42s.)^ 

K   3 


134  Of  restoring  the  Competency         '[Ch.  5. 

qvence  of  any  cause  existing  at  the  time  of  granting  the  release, 
would  extend  to  bar  any  claim  of  the  defendant  as  surety  on 
the  bill,  this  being  an  inchoate  cause  of  action  then  existing. 

In  an  action  against  a  minor  who  appears  by  his  guardian, 
a  release  by  the  guardian  will  not  be  sufficient,  the  guardian 
not  having  any  aathority  to  release.  (1 )  A  release  of  a  bcMid- 
debt  by  one  of  several  obligees  will  operate  as  a  release 
by  all  (2) ;  and  a  release  to  one  of  several  obligors  will  have 
the  same  effect  as  to  all  the  others,  whether  the  bond  be 
joint.  Or  joint  and  several.  (S) 

On  a  trial  for  forgery,  a  release  firom  the  holder  of  a  pro- 
missory note  to  the  supposed  drawer,  in  whose  name  it  was 
forged,  (there  being  no  other  name  on  the  note,  to  whom  the 
drawer  could  be  liable,)  made  him  a  competent  witness  to 
prove  the  forgery  of  his  hand-writing.  (4)  But  a  witness,  by 
whom  a  bill  of  exchange  purports  to  be  indorsed)  is  not  ren- 
dered competent  by  a  release  firom  the  person  to  whom  the 
bill  in  question  had  been  uttered,  but  who  had  not  ^ven 
vahie  for  it ;  for  he  has  no  interest  in  the  bill,  and  the  prisoner 
appearing  to  be  the  holder^  a  release  fi'om  any  other  pofson 
would  not  be  effectual.  (5) 

A  residuary  legatee  is  not  rendered  a  competent  witness,  in 
an  action  by  an  executor  to  recover  a  debt  due  to  the  testator, 
by  releasing  all  claim  to  the  debt  iii  question ;  for  if  the  plain- 
tiff fail  in  the  suit,  although  he  would  not  be  liable  for  costs  to 
the  opposite  side,  he  must  pay  costs  to  his  own  attorney.  (6) 
The  executor  would  be  entided  to  the  allowance  of  these  costs 
out  of  the  estate,  the  action  being  brought  bondjide:  and 
thus,  independentiy  of  the  debt  to  be  recovered,  the  residue 
would  be  diminished.    The  witness,  therefore,  has  still  an 


(l)  Fraser  v.  Marsh,   S  Starkie,       (4)  Akehurst's  case,   1  Leacb,  Cr. 
N.  P.C.  41.  C.  178.    Dr.  Dodd'  scase,  ib.  184. 

(3)  Bayley  t.  Lloyd,  7  Mod.  250.         (5)  R.  ▼.  Young,  Wore.  Lent  Ass. 
(3)  2  Roll.  Ab.  4 1 2.  (G).  1 805.  MS. 

(6)  Baker  v.  Tyrwhitt,  4  Campb. 
27. 
18 
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interest  to  support  the  action,  and  can  only  be  rendered  com- 
petent by  releasing  the  residue,  or  by  a  release  of  the  costs  of 
the  action  from  the  attorney. 

When  a  witness  is  objected  to  as  the  member  of  a  corpor-  Member  of 
ation,  whose  interests  are  in  question,  his  competency  may  be  ^^^^  ^^' 
restored  either  by  his  resignation,  (which  will  be  e£kctual  even 
by  parol,  provided  that  it  has  been  accepted,  and  another  per- 
son elected  in  his  place)  (1),  or  by  disfranchisement  The 
method  of  disfranchisement  is  said  to  be  by  an  infi>rmati<m  in 
the  nature  of  a  quo  warranto  against  the  member,  who  then 
confesses  the  information,  and  upon  that  there  is  judgment 
of  disfiandiisement.  (2)  This  judgment  must  be  such  as  can- 
not be  aviHded :  for,  if  it  appears  that  the  witness  can  avoid 
the  judgment  for  irregularity,  (as  he  may,  if  he  has  never  been 
summoned,  and  knew  nothing  of  hi»  disfranchisement,)  he  is. 
not  competent  (3) 

A. release  is  in  some  cases^  unneceasary:  and  the  witness  IteleiMe,when 
though  interested  will  be  admitted  without  a  release^ 

1.  First,  where  the  witness  offers  to  surrendec  or  rekase  i.  Ofierto 
his  interest,  and  does  all  in  his  power  to  dear  away  every  ob- 
jecticm  to  his  testimony,  but  the  other  party  refuses  to  acoq>t 
the  release,  in  that  case  the  evidence  of  the  witness  may  be  re- 
ceived. (4)  Or  if  the  party,  on  whose  side  the  witness  is  in- 
tfsrested,  makes  an  oikr  to  remove  all  interest,  and  the  witnesa 
refuses,  that  will  not  deprive  the  party  of  his  testimony.  In 
the  case  of  Anstey  v.  Dowsing  (5),  indeed,  JLee  C  J.  expressed 
an  opinion,  that  a  legatee  was  not  competent  to  prove  the  due 
execution  of  the  will,  although  payment  of  the  legacy  was 
tendered  to  him,  which  tender  he  refused*  But  the  ground  6{ 
this  opinion  was,  that,  even  if  be  had  accepted  the  Ic^^acy,  he 


(1)  R.  y.  Mayor,  &c.  of  Rjpoiiy  (3)  Brown  t.  Corp.  of  Lobdoo^ 

s  Silk.  4SS.    Com.  Dig.  tit  Fran-  1 1  Mod.  as5. 

chiee,  (F.  30.)  (4)  Goodtitle  dem.  Fowler  ▼.  Wel- 

(s)  The  case  ofthe  Mayor,  &c.  of  ford,  1  Doug.  139.    3  T.  R.  35. 

Colchester^  l  P.  Wms.  595.  n.  (5)  %  Str.  1S53.    See  ante,  p.  155. 
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9.  Interest 

acquired 

t'raudulentlj. 


Still  would  have  been  incompetent,  as  having  been  interested 
at  the  time  of  attestation ;  a  point,  on  which  there  has  been 
some  difference  of  opinion,  but  the  greatest  authorities  are  in, 
support  of  the  contrary  proposition,  namely,  that  the  payment 
of  the  legacy  would  restore  the  competency  of  the  witness.  (1 ) 

.2.  If  a  witness  has  acquired  an  interest  in  the  subjeet-matter, 
fat  the  mere  purpose  of  depriving  a  party  to  the  suit  of  the 
benefit  of  his  testimony,  this  ought  not  to  exclude  him  firom 
^ving  evidence.  It  was  ruled  by  Lord  Holt  in  the  case  of 
Barlow  v.  Vowel  (2),  that  if  a  man  be  a  witness  of  a  wager, 
and  afterwards  bet  himself)  this  shall  not  be  a  reason  to  except 
against  his  being  sworn  to  prove  the  wager.  And  from  anal<^ 
to  this  case,  Lord  Kenyon  and  Mr.  Justice  Ashhurst  were  of 
opinion  in  the  case  of  Bent  v.  Baker  (S),  (where,  on  the  trial  of 
an  action  on  a  policy  of  insurance,  the  broker  had  been  called  as 
witness  for  the  defendant,  but  rgeeted,  because  he  bad  under* 
written  the  policy  after  the  defendant,)  that,  even  if  it  were  true 
in  general,  that  one  underwriter  could  not  be  a  witness  for 
another,  yet  the  witness  ought  to  have  been  admitted  in  that 
case,  as  the  defendant  had  acquired  an  interest  in  his  testimony 
befinre  the  witness  had  signed  the  policy.  And  they  laid  down 
as  a  general  principle,  deducible  from  the  case  of  Barlow  v. 
Vowel,  that,  where  a  person  makes  himself  a  party  in  interest 
after  a  plaintijOF  or  defendant  has  an  interest  in  his  testimony, 
he  may  not  by  this  deprive  the  plaintiff  or  defendant  of  his 
testimony.  However,  it  appears  to  be  rather  doubtful,  whether 
this  proposition  is  not  expressed  in  too  large  and  general  terms. 
Whether  a  witness  is  incompetent  on  account  of  interest,  must 
depend  rather  on  the  nature  of  the  interest,  than  upon  the  time 
of  acquiring  it.  The  question  on  the  voire  dire  is,  whether  he 
is  interested  at  the  time  of  his  examination.  If  he  is  directly 
interested  at  that  dme,  he  is  not  a  competent  witness  in  general 
without  a  release,  and  it  seems  to  be  no  answer  ta  the  objec* 
tion,  tQ  shew  that  he  has  become  interested  only  since  the  com- 

(1)  Seeante,  p.  133,  Wjlliams,  3  Lev.  152.  aad  Cowp.* 

(2)  Skin.  586.     Sec  Rtscous  v.    756. 

(3)  3  T.  K.  21,    See  uitc,  p.  46. 
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menoement  of  the  actiou»  or  since  the  time  of  his  being"  ac 
quainted  with  the  fiu:t,  which  he  is  called  to  prove.  If,  for 
example,  the  question  is  on  a  customary  rig^t  of  common,  a 
witness  will  be  indbmpetent,  who  admits  upon  the  voire  dire, 
that  he  is  in  the  occupation  of  a  messuage  and  that  he  claims 
a  similar  right  of  common  as  annexed  to  his  tenement ;  and  it 
cannot  be  material,  whether  he  has  been  in  possession  for  a 
number  of  years,  or  had  the  tenement  only  just  before  the 
trial  of  the  causes  In  dther  case  he  appears  to  be  equaHy  in- 
competent; yet  in  the  latter  it  may  be  said,  that  he  acquired 
his  interest,  after  the  party  bad  become  interested  in  his  testi- 
mony. The  case  of  Barlow  v.  Vowel  must  be  considered  as 
having  been  determined  on  tlie  ground  of  fraud :  the  witness^ 
proposed  to  be  examined,  was  the  original  witness  of  the 
wager :  it  was  a  fraud,  therefore,  to  deprive  the  party  c^  the 
benefit  of  his  testimony.  ( 1 ) 

In  the  late  case  of  Forester  v.  Pigou  (2),  where  the  defend* 
ant,  in  an  action  on  a  policy  of  insurance,  called  another  un- 
derwriter to  prove  the  policy  void  on  account  of  a  misrepre- 
sentation of  the  nature  of  the  risk,  and  upon  the  voire  dire 
the  witness  stated,  '^  that  he  had  paid  the  loss  to  the  plaintiff, 
upon  an  understanding  that  he  was  to  be  repaid  in  the  event 
of  this  action  fiuling,  and  that  he  had  since  received  a  letter 
firom  the  plaintifi*  promising  to  return  the  money  in  that  event,'* 
an  objection  was  taken  to  his  competency,  on  the  ground  of 
his  bong  interested  in  the  ev^t;  the  point  was  argued  on  the 
other  side  upon  the  authority  of  Barlow  v.  Vowel,  and  it  was 
said,  the  witness  had  not  become  interested  until  after  the  com- 
mencement of  the  action,  and  that  the  plaintiff  ought  not  to  be 
allowed  to  defeat  by  his  own  act  the  interest,  which  the  defendant 
had  in  the  witness's  testimony ;  but  the  witness  was  considered 
to  be  incompetent  and  rgected :  tat  although  the  witness  would 
not  be  disqualified  by  any  sgceemeat  frattdulenUy  entered  into 
between  him  and  the  plamtiff  for  the  purpose  of  taking  off  bis 

(1)  By  Lord  Ellenborough  in  Fo*        (d)  •>  Campb.  380.     I  Maule  Sc 
rcster  v.  Pipoii,  1  Maule  &  Selw.  0.    Selw.  9.  S.  C. 
in  which  this  case  was  much  cited. 
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testimony^  yet  on  the  other  hand  the  pendency  of  a  suit  could 
not  prevent  third  persons  fiom  tr&nsaoling  business  honifide 
with  one  of  the  parties ;  and  if  an  interest  in  the  event  of  the 
soiit  is  thereby  acquired,  the  general  consequoice  of  law  must 
fiiUow,  that  the  person  so  interested  cannot  be  examined  as  a 
witness  for  that  parly,  from  whose  success  he  will  necessarily 
derive  an  advantage.  A  motion  was  afterwards  made  for  a 
new  trial,  on  account  of  the  rgection  of  this  witness,  as  well  as 
of  another  also,  who  was  similarly  ritnated ;  and  a  new 
was  granjted  for  the  purpose  of  ascertaining  more 
the  precise  time,  when  the  undertaking  was  made  to  the  wit-^ 
nesses ;  but  the  court  added,  that,  if  a  person,  who  is  under 
no  obligation  to  become  a  witness  for  either  of  the  parties  to  a 
suit,  choose  to  pay  his  debt  beforehand,  upon  a  conditton 
that  b  to  be  determined  by  the  event  of  the  suit,  he  becomes  a& 
much  interested  ii^  the  event,  as  if  he  were  a  party  to  a  conso- 
lidation rule. 

Ix>rd  Raymond  in  the  case  of  the  King  v.  Fox(l)  admitted 
the  prosecutor  to  be  a  witness,  although  he  had  laid  a  wager, 
that  he  should  convict  the  defendant:  and  the  true  reason 
seems  to  be,  not  because  the  witness  had  made  the  wager  at  a 
time  when  public  justice  became  interestiod  in  his  testimony, 
but  because  it  would  be  against  public  policy  to  aUow  a  witness 
by  any  such  gratuitous  act  to  exclude  himself  from  giving 
evidence*  Tliere  seems  to  be  another  reason  for  admitting 
the  witness,  for  the  wager  would  now  probably  be  considered 
ahsolutdy  void,  on  a  principle  of  public  policy,  as  tending  to 
produce  an  improper  tnas  on  the  mind  of  the  witness,  and 
therefore,  as  directly  prejudicial  to  the  administration  of 
justice. 

8.  Witness  S.  When  the  witness  must  be  answerable  to  one  or  the  other 

lodifleient.       ^f  ^^  parties,  and  the  event  of  the  suit  determines  only  to 

which,  he  may  be  examined  by  either  of  them  widiout  a  release. 

Thus,  in  an  action  of  assumpsit  for  mon^  paid  to  the  use  of 

(I)  1  Str.  653. 
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the  defendants^  who  were  ship-owners,  Lord  Kenyon  admitted 
the  captain  to  prove,  that  he  had  received  the  money  from  the 
plaintiff  for  the  defendant's  use;  for  he  stood  indiflferent 
between  the  parties,  and  he  was  equally  answerable,  whichever 
way  the  verdict  might  go.  (1) 

H         (1)  £vaDtv.Wiiliams9  7T.R.48K  n,{c),  and  s«e  ant«,  p,  65.  on  this 
tubject. 


CHAP.  VL 
Oftlie  Admissibility  qf  Counsel  or  Solicitor* 

npHE  objections  to  the  competency  of  a  witness,  which  have 
been  considered  in  the  four  preceding  chapters,  are  of  a 
nature  to  exclude  him  from  giving  any  kind  of  evidence.  One 
other  objection  still  remains  to  be  considered;  not  an  objection 
to  his  general  competency,  but  to  particular  evidence,  which  he  * 
may  be  called  upon  to  disclose.  This  is  founded  on  the 
professional  confidence,  which  a  client  rq)oses  in  his  counsel,, 
attorney,  or  solicitor,  and  which  courta  of  justice  ever  hold 
to  be  inviolable.  (3) 

G>nfidendal  communications  between  attorn^  and  client 
are  not  to  be  revealed  atany  period  of  time — not  in  an  action 
between  third  persons  — nor  after  the  proceedings  to  which 
they  referred,  is  at  an  end — nor  after  the  dismissal  of  the 
attorney.  (2)  The  privilege  of  not  being  examined  to  such 
points,  as  have  been  communicated  to  the  attorney  while  en* 
gaged  in  his  professional  capacity,  is  the  privilege  of  the  dient, 
not  of  the  attorn^ ;  and  it  never  ceasest    **  It  is  not  sufficient 


(S)  Lord   Say  and  Soale't  case,  (9)  Wilson  v.Rsstal),  4  T.  R.  759, 

10.  Mod.  40.    Bii]l.N.P.S84.    Cuts  760.    Sloman  V.  Heme,  2  Esp.  N.  P. 

V.  IMckering.    1  Ventr.   197.    The  C.  695.    R.  ▼.  Withers,  2  Caropb. 

reader  may  see  some  very  judicious  578.     Gainsford   v.   Grammar,    2 

observations  on  this  subject  in  Bur-  Campb.  10. 
net's  Treatise  on  the  Crimioal  I^w 
pf  Scotland,  p.  455-*-45a. 
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to  say,  the  cause  is  at  an  end ;  the  mouth  of  8uch  a  person  is 
shut  for  ever.  ( 1 )  If  the  party  wave  his  privilege,  the  witness 
may  of  course  be  examined. 

An  attorney  will  not  be  allowed  to  produce  a  deed  which  has 
been  deposited  with  him  confidendaUy  in  his  professional  cha- 
racter ;  and  if  the  deed  has  been  obtained  out  of  his  hands,  for 
the  purpose  of  being  produced  in  evidence  by  another  witness, 
it  cannot  be  received.  Thus  in  a  case,  tried  before  Mr.  Justice 
Bayley(2),  the  plaintifiP's  counsel  haying  proved  a  certain 
deed  in  the  possession  of  the  defendant,  and  the  defendant 
refusing  to  produce  it,  though  he  admitted  having  received 
notice,  the  counsel  for  the  plaintiff  offered  in  evidence  a  copy 
of  the  deed,  which  had  been  obtained  from  one  who  acted 
many  years  ago  as  attorney  for  the  person,  under  whom  the 
defendant  claimed,  and  who  had  been  entrusted  by  him  witli 
the  original  deed  in  his  professional  character,  llie  counsel 
on  the  part  of  the  defendant  objected,  that  this  evidence 
ought  not  to  be  received,  as  the  original  deed  had  been  depo* 
sited  confidentially  with  the  attorney ;  and  Mr.  Justice  Bay- 
ley  refused  to  admit  it  He  said,  <*  The  attorney  could  not 
give  parol  evidence  of  the  contents  of  the  deed,  which  bad 
been  entrusted  to  him ;  so  neither  could  he  furnish  a  copy.  He 
ought  not  to  have  communicated  to  others  what  was  deposited 
with  him  in  confidence,  whether  it  was  a  writing  or  a  verbal 
communication.  It  is  the  privilege  of  his  client,  and  continues 
from  first  to  last. 

This  privilege  of  the  client  is  not  confined  to  those  cases 
only  where  he  has  employed  the  attorney  in  a  suit  or  cause, 
but  extends  to  all  such  communications  as  are  made  by  him  to 
the  attorney  in  his  professional  character,  and  with  reference 
to  professional  business.  If  an  attorney  were  to  be  consulted 
on  the  title  to  an  estate,  he  would  never  be  allowed  to  disclose 
any  informati<m  thus  communicated  to  him,  to  the  prejudice  of 


«(i)  Bjr  BuUer  J.  4  T.  R.  759.  Ass.  1(909.     See  Copelaad  r.  Wttts, 

^2)  F»ber  v.  Uemiiig,  Leic.  Lent    I  Starkie,  N.  P.  C.  95. 
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his  client.  ( 1 )  Or  if  an  attorney  were  profiessionally  employed 
to  make  a  draft  of  an  assignment  of  goods,  which  however  he  ^ 
declined  to  make^  he  would  not  be  allowed  to  disclose  that 
circumstance^  in  case  a  question  should  arise,  whether  an 
assignment,  subsequently  drawn  by  another  attorney,  was 
fraudulent  (2) 

A  person  who  acts  as  Interpreter  (S),  or  agent  (4),  between 
an  attorney  and  his  client,  stands  precisely  in  the  same  situa- 
tion as  the  attorney  himself;  he  is  considered  as  the  organ  of 
the  attorney,  and  is  under  the  same  conditions  of  secresy. 
But  it  has  been  ruled  at  Nisi  Prius,  that  a  person,  who  was 
consulted  confidentially  on  the  supposition  of  his  being  an 
attorney,  when  in  fact  he  was  not  one,  is  compellable  to 
answer.  (5) 

This  professional  privily  extends  to  the  three  enumerated  ^"jj^fe^io^^ 
cases  of  counsel,  solicitor,  and  attorney  ;  but  it  is  confined  to  advisers, 
those  cases  alone.  (6)  There  are,  indeed,  cases,  said  Mr. 
Justice  BuUer  in  the  case  of  Wilson  v.  Rastall,  to  which  it 
is  much  to  be  lamented  that  the  law  of  jNrivilege  is  not  ex- 
tended ;  those,  in  which  medical  persons  are  obliged  to  dis- 
close the  information,  which  they  have  acquired  by  attending 
in  their  professional  characters.  (7)  This  poiut  was  much 
considered  in  Uie  Duchess  of  Kingston's  case,  where  Sir  C* 
Hawkins,  who  had  attended  the  duchess  as  a  medical  man, 
was  compelled  to  disclose  what  had  been  committed  to  him  in 
confidence.  The  language  and  sentiment  of  Lord  Kenyon  on 
this  subject,  in  the  case  before  dted  of  Wilson  v.  Rastall,  are 


(1)9  Brod.  &  Bing*  6.  defendant,  for  the  purpose  of  proving 

{sS  Cromack    ▼•    Heathcote,   s  the  identity  of  the  party  in  an  action 

Broa.  &  Bing.  4.  on  av  bond,  but  rejected  by  Hoi- 

(3)  Du  Barre  ▼.  Liyette,  Peake,  royd  J. 

N*  P.  C.  VS.  cited  by  Lord  Kenyon,  (5)  Fountain  v.  Young,  6  £sp.  N. 

T.  R.  756.  P.C.I  IS. 

(4)  Parkins  ▼.  Hawkshaw,  S  Stark.  (6)  4  T.  R.  75S.   Vaillant  y.  Dode- 
N.  P.C.  S39.   In  this  case,  the  agent  mead,  2  Atk.  5S4. 

for  the  defendant's  attorney  was  pro-  (7)  4  T.  R.  759.    See  also  R.  ▼. 

posed  to  be  esannined  as  to  commu-  Sparkes,  cited  in  Peake,  N.  P.  C.  77. 

nications  which  he  had  with  the  Du  Barrd  v.  Livette. 
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so  charaoterifltio,  that  they  ought  not  to  be  omitted.  ^  If  a 
friend^"  said  the  Ch.  Justice,  '^  could  not  reveal  what  was 
imparted  to  him  in  consGidence,  wliat  is  to  become  of  many 
cases,  even  affecting  life,  for  instance  Doctor  Ratclifi^s  case.  (.1 ) 
And  if  the  privil^je,  now  daimed,  extended  to  all  cases  and 
persons,  Lord  W.  Russell  died  by  the  hands  of  an  assassin, 
and  not  by  the  hands  of  the  law;  for  his  friend  Lord  Howard 
was  permitted  to  give  evidence  of  ocxifidential  conversations 
between  them.  (2)  All  good  men,  indeed,  thoaght,  that  he 
should  have  gone  almost  all  lengths,  rather  than  have  betray- 
ed that  confidence ;  but  still,  if  the  privilege  had  extended  to 
sudi  a  case,  it  was  the  business  of  the  court  to  interfere,  and 
prevent  the  evidence  being  given.'' 

In  a  late  case  at  Nisi  Prius,  where  a  clerk  to  the  commis- 
sioners  of  the  property-tax  was  called  to  prove  the  defendant 
a  c(41ector,  and  refused  to  give  evidence,  on  the  ground  of  his 
having  taken  an  oath  of  office,  not  to  disclose  what  he  should 
learn  as  clerk  inspecting  the  property-tax,  except  with  the 
consent  of  the  commissioiiers  or  by  force  of  an  act  of  parliap- 
ment,  the  Conit  held  that  this  oath  would  not  exempt  the 
witness,  and  that  it  mutft  be  construed,  as  containing  an  im-^ 
plied  exception  of  the  evidence,  which  he  m^ht  be  called  to 
give  in  courts  of  justice  in  obedience  to  the  writ  of  sub- 
poena. (3)  In  an  early  case  (4),  indeed,  where  the  defendant 
pleaded,  to  an  action  of  debt  on  a  bond»  the  statute  against 
buying  and  selling  of  offices,  and  called  a  witness  to  shew  on 
what  occasion  the  bond  was  given.  Lord  H<dt  is  said  to  have 
refosed  his  evidence,  because  it  appeared,  that  he  was  privatdy 
intrusted  to  make  the  bargain,  and  to  keep  it  secret  But  the 
principle  and  authority  of  thb  case  seem  to  have  been  over- 
ruled by  that  of  Wilson  v.  Rastall,  and  the  later  decisions  on 
this  subject. 


(2) 


1)  9  St.  Tr.  582.  (5)  Lee  q.  t.  v.  Birrell,  3  Cainpl>. 

"'  3St.  Tr.  715.  557. 

(4)  Bull.  N.  P.  284. 
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A  persoii,  by  profession  an  attomeyy  but  not  employed  as 
attorney  in  the  particular  business,  which  is  the  subject  of  en- 
quiry,  is  not  within  the  rule,  although  he  may  have  been  con- 
sulted confidentially.  (1)  And  propositions,  which  the  attpr- 
ney  of  one  party  has  been  professionally  intrusted  to  make  to 
the  adverse  party,  diougfa  they  are  not  to  be  disclosed  by  the 
attorney  himself  may  yet  be  proved  by  another  witness,  who 
heard  him  deliver  them.  (2) 

The  attorney  of  a  party  in  the  cause  may  be  examined,  like  To  what  facts 
any  other  witness,  as  to  a  &ct  which  he  knew  before  the  ^/^Tx'J 
retainer^  that  is,  before  he  was  addressed  in  his  professional  min^ 
diameter  (S) ;  or,  where  he  has  made  himself  a  party  to  the 
transaction  (4) ;  or,  where  he  is  questioned  to  a  collateral  fiict 
within  his  own  knowledge,  or  to  a  feet  which  he  might  have 
known  without  being  intrusted  as  attorney  in  the  cause.  (5) 
Thus,  if  he  is  a  subscribing  witness  to  a  deed,  he  may  be. ex- 
amined concerning  the  execution.  (6)  Or,  if  there  be  a  ques- 
tion about  an  erasure  in  a  deed  or  will,  he  may  be  asked, 
whether  he  had  ever  seen  the  instrument  in  any  other  state, 
for  it  is  a  feet  within  his  own  knowledge ;  but  he  ought  not  to 
be  permitted  to  disclose  any  confessions,  which  his  client  may 
have  made  to  him  on  the  subject.  (7)  Or,  if  an  attorney 
were  present,  when  his  client  was  sworn  to  an /answer  ia 
chancery,  he  might  be  a  witness,  on  an  indictment  for  peijury, 
to  prove  the  feet  of  taking  the  oath,  which  is  a  fact  not  pecu- 
liarly within  his  knowledge  as  an  attorney,  and  not  committed 
to  him  in  secresy.  (8)     So,  the  attorney  of  one  of  the  parties 


(1)  Wilson   V.    Rastall,    4T.R.  ston's  case,    11  St.  TV.  S5S.    And 

755.  760.  see  Parkins  v.  Hawkshaw,  stated  in 

(s)  Gainsford    r.    Grammar »    2  p.  141. 

Campb.  10.  (6)  Doe  dem.  Jupp  v.  Andrews, 

(0}  Cuts  V.  Pickering,  1  Vent.  197.  Cowp.  846.  Robson  y.  Kemp,4  £sp. 

Lord  Say  and  Seale's  case,  loMod.  N.  P.C.  235.;   sEsp.  N.  P.  C.53. 

40. ;  Bull  N.  P.  284.  S.  C.    4  7*.  IL  8.  C. 

759.  (7)  Bull.  N.  P.  284.     1  Vcntr.  197. 

(4)  Doffin  T.  Smith,  Peake^  N.  P.  (8)  Bull.  N.  P..  284.  By  Lord 
C.  IDS.  Robson  ▼.  Kemp,  5  Esp.  Mansfield  C.  J.  in  Cowp.  846.  R.  v. 
N.  P.  C.  52.    Cowp.  845.  Watkinson,  2  Stiv  1 12S.  contra ;  but 

(5)  Bull  N.  P.  284.     By  Lord  the  reporter  makes  a  quaere. 
Mansfield  C.  J.  in  Ducheis  or  IGngu 
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may  be  examined  as  to  the  contents  of  a  written  notion  which 
had  been  received  by  him  in  the  course  of  the  cause,  requiring 
him  to  produce  papers.  (1) 

On  the  same  principle,  in  an  action  of  debt  upon  a  bond, 
the  plaintiff's  attorney  was  admitted  by  Lord  Kenyon  to  prove, 
that  the  bond  had  been  given  on  an  usurious,  consideration.  (S) 
And  where  a  person  (who  had  brought  an  action  on  a  pro* 
missory  note,  which  was  afterwards  compromised  by  the  de- 
fendant,) had  informed  the  attorney  after  the  compromise,  that 
there  never  had  been  any  consideration  for  the  note,  the  Court 
of  King's  Bench  held,  that  the  attorney  was  compellable  to 
disclose  that  ^circumstance,  in  an  action  brought  to  recover 
back  the  money.  (S)  The  communication,  said  Lord  Kenyon, 
was  not  here  made  in  contemplation  of  a  suit  On  the  con* 
trary,  the  purpose  in  view  had  been  already  obtained;  and 
what  was  said  by  the  client  was  from  exultation,  in  having 
before  deceived  his  attorney  b&  well  as  his  adversary. 

If  the  attorney  of  one  of  the  parties  to  the  suit  is  examined 
as  a  witness  for  his  client,  the  counsel  6n  the  other  side  may 
cross-examine  him  as  to  the  same  matter,  but  not  as  to  any 
other  points  of  the  cause  (4) ;  on  all  such  points'  the  privilege 
of  die  client  seals  his  lips. 

(1)  Spenceley    y.    Schnllcnberg,  (5)  Cobden  v.  Kendrick,  4  T.  R. 

7  East,  357.  4SS. 

(9)  Dufiin  f .  Smith,  Peake,  N.  P.  (4)  Vaiilant  v.  Dodemead,  s  Atk. 

C  los.  584. 


CHAP.  VIL 
Of  certain  general  Ruks  qf  Evidence. 

IF  no  objection  is  made  to  the  competency  of  a  witness,  and 

he  is  allowed  to  give  evidence,  the  next  question  is,  what 

evidence  ought  to  be  given ;  and  in  what  manner  b  the  wit- 


■SPfwaap^BPnap'     ■  ■ 
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ness  to  be  examined.  It  will»  therefore,  now  be  necessary  to 
inquire  into  certain  general  rules,  which  have  been  established 
for  the  purpose  of  directing  the  testimony  of  witnesses,  and 
for  the  more  effectual  attainment  of  the  ends  of  justice 

Some  general  rules  relate  to  the  issue  joined  between  the 
parties.  One  of  these  is,  that  the  evidence,  which  either  party 
produces,  ought  tq  be  confined  to  the  points  in  issue.  ;  This 
is  an  universal  principle  or  axiom,  and  admits  of  no  exception. 
As  the  true  end  and  object  of  pleading  is  to  raise  the  point  in 
issue,  so  the  true  aim  of  evidence  must  be  to  hit  that  point 
Every  proof  ought  to  bear,  directly  or  indirectly,  upon  the 
facts  in  dispute.  And  an  irrelevant  argument  is  not  more 
unsound  in  point  of  reasoning,  than  irrelevant  evidence  is  in 
point  of  proof. 

Another  general  rale  is,  that  the  substance  only  of  the  issue 
need  be  proved.  This  is  founded  on  the  principles  of  good 
sense  and  justice.  If  a  party  prove  the  substance  of  the  issue, 
he  has  proved  a  substantial  ground  of  action,  and  is  entitled  / 

to  his  remedy.  He  will  not  be  obliged  to  prove  immaterial 
averments,  which  might  be  expunged  from  the  record  without 
affecting  his  right  to  recover.  Such  averments  serve  only  to 
encumber  the  record ;  and  the  proof  of  them  would  be  as 
immaterial  as  the  averments  themselves.  The  former  rule, 
then,  co-operates  witli  good  pleading;  this  counteracts  defect- 
ive pleading. 

A  third  general  rule  is,  that  the  affirmative  of  the  issue 
ought  to  be  proved.  This  relates  to  the  person  who  is  to 
prove  the  issue,  and  casts  the  burthen  of  proof  on  the  affirm- 
ing party.  It  is,  however,  by  no  means  an  universal  rule, 
like  the  two  former,  and  admits  of  many  exceptions. 

The  rules,  just  mentioned,  relate  to  tlie  general  aim  or 
tendency  of  proo^  with  reference  to  the  issue.  There  are 
other  rules,  relating  to  the  medium  of  proof,  mdependently  of 

VOL.  I.  L 
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^  fimn  of  the  issue.  Sttch  is  the  general  rule,  lliat  the  best 
evidence,  which  die  nature  of  the  case  admits,  ought  to  be 
produced ;  a  rule  adopted  by  courts  of  justice,  as  a  safeguard 
«nd  security  for  die  discovery  of  truth.  The  rules,  before 
noticed,  shew,  what  fiuis  ore  to  be  proved ;  this  shews,  how 
they  are  to  be  proved.  The  substance  of  the  issue  is  not  only 
to  be  proved,  but  to  be  proved  by  the  best  evidence. — Another 
rule,  usually  dassed  among*  the  general  rules  of  evidence, 
and  relating,  like  the  last,  to  the  medhm  of  proo(  is,  that 
hearsay  of  a  fiurt  is  not  admissible. 

The  consideration  of  these  rules  will  form  the  subject  of  the 
present  chapter.  But  before  we  come  to  examine  them,  it 
will  be  convenient  to  inquire,  fir^t,  in  what  cases  the  testimony 
of  a  single  witness  is  not  a  sufficient  proof  of  a  fact;  and,  se^ 
condly,  as  to  the  iiature  of  presumptive  evidence. 

The  order  in  which  it  is  proposed  to  consider  the  subject, 
is  the  foUowing : 

First,  Of  the  number  of  witnesses  for  the  proof  of  a  fiict: 

'   Secondly,  Of  the  nature  of  presumptive  evidence : 

Thirdly,  That  evidence  is  to  be  confined  to  the  points  in 
issue: 

Fourthly,  That  the  affirmative  of  the  issue  is  to  be 
proved: 

Fifthly,  That  die  substance  only  of  the  issue  need  be 
proved: 

Sixthly,  That  the  best  evidence  is  to  be  given,  which  die 
nature  of  die  case  admits : 

Lastih^,  That  hearsay  evidence  is  not  admissible. 
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Sect.  L 

Of  the  Number  of  Witnesses^  for  ike  Proof  of  a  Fad. 

The  general  rule  of  the  common  law  is,  that  a  single  wit« 
ness,  if  credible,  is  sufficient  for  the  proof  of  any  fact     The 
law  of  England  differs  in  this  respect  from  the  civil  law,  of 
which  one  maxim  is,  **  unins  responsio  non  omnino  andiatur ;" 
and  by  the  law  of  Scotland  at  this  day,  the  testimony  of  a 
single  witness  is  not  lawful  evidence  to  convict  (1)     Lord 
C!oke  has  said  in  his  Commentary  (2),  that  ^*  when  a  trial  is 
by  witnesses,  as  in  the  case  of  the  challenge  of  a  juror  or  sum- 
mons of  a  tenant,  the  affirmation  ought  to  be  proved  by  two 
<6r  more  witnesses,  but,  where  the  trial  is  by  verdict,  there  the 
judgment  is  not  given  upon  witnesses,  but  upon  the  verdict,  and 
iipon  such  evidence  as  is  given  to  the  jury  they  find  their 
verdict/'     But   this   distinction  has  been  denied  by  Lord 
Holt  (3),  and  the  doctrine  is  said  not  to  be  warranted  by  the 
authorities  cited  in  its  support. 


In  deciding  upon  the  effisct  of  evidence,  the  question  is,  not 
by  how  many  witnesses  a  fiu^  may  haye  been  proved,  but 
whether  it  has  been  proved  satisfactorily,  and  so  as  to  convince 
the  understanding.  The  number  of  witnesses  is  not  more 
conclusive  on  matters  of  proof,  than  a  number  of  arguments 
on  a  subject  of  reasonin^r.  If  the  law  were  in  every  case  to 
require  peremptorily  two  witnesses,  this  would  by  no  means 
ensure  the  discovery  of  truth ;  but  it  would  in&Urbly  obstruct 
its  discovery,  wherever  a  &ct  is  known  only  to  a  single 
witness ;  and  thus  secret  crimes  might  escape  with  impunity. 
Abstractedly  speaking,  there  cannot  be  any  reason  for  sus- 
pecting the  evidence  of  a  witness,  because  he  stands  alone. 
The  evidence  of  a  single  witness  may  be  so  clear,  so  full,  so 
impartial,  so  firee  from  all  suspicion  and  biais,  as  to  produce 

(1)  Hume's   CommeDt.    on    the       (S)  Co.  Lit  6.  b. 
Laws  of  Scotland,  8d  vol.  569.  (s)  Skotter  v.  Friend,  Cartb.  144. 
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in  every  mind,  even  iiT^e  most  scrupulous,  the  strongest 
and  deepest  conviction.  On  the  other  hand,  witness  may 
crowd  after  witness,  all  asserting  the  same  facts,  yet  none  be 
worthy  of  credit.  In  short,  it  is  the  character  of  witnesses, 
and  the  character  of  their  evidence,  tliat  ought  to  prevail,  not 
their  number. 

By  the  law  of  England,  however,  the  testimony  of  a  single 
witness  will  not  be  sufficient  in  cases  of  perjury  and  high- 
treason. 


In  case  of 

perjury. 


In  cafe  of 
treason. 


First,  On  an  indictment  for  peijury,  the  evidence  of  one 
witness  is  not  sufficient  to  convict  the  defendant;  because  then 
there  would  only  be  one  oath  against  another.  ^*  To  convict 
a  man  of  perjury,"  said  C.  J.  Parker,  in  the  case  of  the  Queen 
V.  Musoot(l),  ^^  there  must  be  strong  and  clear  evidence^ 
and  more  numerous  than  the  evidence  given  for  the  de- 
fendant" It  does  not  appear  to  have  been  laid  down,  that 
two  witnesses  are  necessary  to  disprove  the  fact  sworn  to  by 
the  ddendant;  nor  does  that  seem  to  be  absolutely  requisite. 
But,  at  least,  one  witness  is  not  sufficient;  and,  in  addition  to 
his  testimony,  some  other  independent  evidence  ought  to  be 
pro4]uced. 

Secondly,  It  was  enacted,  for  the  security  of  the  subject,  by 
Stat  I.  Ed.  6.  c  12.  s.  22.,  that  "  No  person  shall  be  indicted, 
arraigned,  condemned,  or  convicted  for  any  offisnce  of  treason, 
petit  treason,  misprision  of  treason,  unless  the  offisnder  be  ac- 
cused by  two  sufficient  and  lawful  witnesses,  or  willingly, 
without  violence,  confess  the  same."    By  the  common  law  one 
witness  would  have  been  sufficient  on  the  trial  of  those  of- 
fences ;  and  this  is  the  first  act  of  the  l^slature,  where  two 
witnesses  are  required.     A  similar  provision  is  contained  in 
the  Stat  5,  6  Ed.  6.  c.  II.  s.  12.,  which  enacts,  that  **  No  per- 
son shall  be  indicted,  arraigned,  condemned,  convicted,  or 
attainted  for  any  of  the  treasons  or  offences  in  that  act  men-* 

(1)  10  Mod.  195. 
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tioned,  or  for  any  treasons  which  then  were  or  hereafter  might 
be,  unless  the  offender  should  be  accused  by  two  lawful  ac- 
cusers, who  at  the  time  of  the  arraignment  should  be  brought, 
&c^  unless  the  party  arraigned  should  willingly,  without  vio- 
lence, confess  the  same.^ 

Thus  it  appears,  that  two  witnesses  would  at  that  time  have 
been  necessary  in  treasons  relating  to  the  coin  of  the  kingdom, 
&s  well  as  in  other  kinds  of  treason.  But  an  alteration  in  this  • 
respect  was  made  by  the  stat.  1, 2  Ph.  &  Mary,  c.  10.  sU  12.  and 
1,  2  Ph.  &;  Mary,  c.  II.  s.  S,  which  provided,  that  <f  in  all  cases 
of  high  treason  concerning  the  current  coin,  or  for  counterfeit- 
ing the  king's  signet,  privy  seal,  and  great  seal,  or  sign  manual, 
and  on  trials  ibr  bringing  counterfeit  coin  into  the  reahn,  or 
for  any  ofience  concerning  the  impairing,  counterfeiting,  or 
forging  the  current  coin,  the  prisoners  should  be  tried  by  the 
same  evidence,  as  they  were  before  the  reign  of  Edward  the 
Sixth."  (1)  In  these  cases,  therefore,  a  single  witness  will 
now  be  sufficient ;  and  it  has  been  agreed  by  all  the  Judges, 
that  these  statutes  extend  to  all  offences,  touching  the  im- 
pairing of  the  coin,  which  should  afterwards  be  made  trea-  >, 
son.  (2) 

The  Stat  7,  8  W.  3.  c.  3.,  which  relates  only  to  such  treasons 
as  induce  corruption  of  blood,  enacts  in  the  second  section, 
that  *'  No  person  shall  be  tried  or  attainted  of  that  species  of 
high  treason,  or  of  misprision  of  such  treason,  but  by  the  oaths 
and  testimony  of  two  lawful  witnesses,  either  both  of  them  to 
the  same  overt  act,  or  one  of  them  to  one,  and  the  other  of 
ihem  to  another  overt  act  of  the  same  treason ;  unless  the  party 
indicted  and  tried  shall  vrillingly,  without  violence,  in  open 
court,  confess  the  same,  or  shall  stand  mute,  or  refuse  to 
plead,  or  in  cases  of  high  treason  shall  peremptorily  challenge 
above  the  number  of  thuty-five  of  the  jury."    And  by  the  4th 

(l)  The  Kke  proTision  in  statute       (9)  Gabagan'»  case,  1  Leach,  Cr. 
S,  9  W. 5.  c. 86.  f .  7.» aud  Stat. 6G.3*    CSO.    I  East.  P  C.  IS9.  S. C. 
c.  58,  8.  3.    *   ' 
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secdon  it  is  enacted,  ^*  If  two  ox  more  dlsdnct  treasons  of 
divers  heads  or  kinds  are  alleged  in  one  indictment,  one  wit» 
ness  produced  to  prove  one  of  the  said  treasons,  and  another 
witness  to  prove  another  of  the  said  treasons,  shall  not  b^ 
deemed  to  be  two  witnesses  to  the  same  treason  within  the 
meaning  of  this  act." 

Long  before  this  act  of  the  7th  and  8th  of  William,  it  had 
been  resolved,  at  a  conference  among  the  Judges,  preparan* 
tory  to  the  trial  of  the  Regicides  (1),  that  one  witness  to  prove 
one  act  tending  to  the  compassing  of  the  king^s  death,  and  anp 
other  witness  to  prove  another  act  tending  to  the  same  end^ 
were  sufficient,  and  that  there  need  not  be  two  witnesses  to 
prove  every  overt  act  tending  to  the  compassing  of  the  king'ff 
death.  And  at  the  trial  of  Lord  Stafford  (2),  all  the  Judges 
present  delivered  their  opinions  upon  the  same  point,  and 
.  declared  that  one  witness  to  one  overt  act,  and  another  to 
another  overt  act  of  the  same  species  of  treason,  are  two 
sufficient  witnesses  within  the  statutes ;  and  the  reason  giveo 
was,  because  otherwise  it  would  be  a  most  difficult  thing  and 
almost  impossible  to  convict  any  one  of  high  treason  for  com* 
passing  the  death  of  the  king^  for  such  compassings  are  seldom 
acted  in  the  presence  of  two  witnesses  at  one  time  present* 
From  that  time  the  rule  has  been  considered  as  oompktdy 
settled ;  and  on  many  occasions,  before  the  act  of  the  7th  of 
William,  it  was  strictly  followed.  (S) 

Some  alteration  has  been  since  made  in  the  worst  spedes  cxf 
high  treason,  where  an  attempt  is  made  on  the  king^s  person  ; 
and  in  that  case,  the  principle  and  mode  of  proceeding  at  con^<* 
mon  law  are  restored.  The  stat  89,  40  G.  S*  c.  98b  enacts^ 
that  ^*in  all  cases  of  high  treason,  when  the  overt  act  allq(e4 
in  the  indictment  is  the  assassinaticm  of  the  king  or  any  direct 
attempt  against  his  life,  pr  fgi^nst  his  person,  the  pristiHer 
shall  be  tried  according  to  the  same  order  of  trial,  and  upon 

(1)  Kelyp^d.  (5)  See  Foit  S86.  and  Sif  W*. 

(St)  Sir  T.  Ray*.  407.  Ptt^kynl's  case,  4  St.  Tr.  650.  €51. 
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die  like  evidoioe^  as  if  he  stood  charged  with,  murder.'*  A. 
ocmTiction,  therefore^  in  such  a  case  may  proceed  on  the  tes:* 
timony  of  a  single  witn^ess.. 

The  language  of  the  statutes  of  Edward  6.  is^  that  *^  the 
offenders  are  to  be  accused  by  two  witnesses^''  that  is,  twa 
witnesses  are  required  to  prove  the  offence  or  overt  act  of 
treason;  and  the  stat  o£  W.  3*  expressly  confines  itself  to  the 
proof  of  the  o^ert  acts.  With  xespeet  to  all  other  acts,  there- 
finr^  which  are  merely  collateral  and  not  conducive  to  the 
proof  of  the  overt  acts,  the  rule  of  the  common  law  is  not 
altered,  and  one  witness  is  still  sufficient.  (1) 

It  is  an  established  principle  in  courts  of  equity,  that  on  a  Rule  in  courts- 
bill  praying  relief  when,  the  fiict»  charged  by  the  plaintifi^  as  ^^^^^^^ 
the  ground  for  obtaining,  a  decree^  are  proved  only  by  a  single 
witness,  and  are  clearfy  and  posUwehf  denied  by  the  answer  of 
the  defendant,  the  Conrt  will  not  grant  a  decree  against  the 
defendant  (2)  But  where  the  evidence  produced  by  the  plaintiff' 
18  so  far  supported  and  eorroborated  by  proof  o£  concurring 
cirennistanoes,  aa  to  outweigh  the  denial  in  the  defendant's  an« 
swer  (S),  (abstracting  from-  the  mind,  that  the  evidence  on  the 
part  of  the  plaintiff  comes,  from  a  disinterested  witness)  (4),  the 
Ibcmer  rule  will  not  apply ;  and  the  evidence  of  a  single  witness, 
so  strengthened  and  confirmed,  will  enable  the  Court  to  decree 
against  the  answer.  And  there  are  many  cases^  in  which  the 
Court  haa  granted  a  decree  against  the  defendant  on  the  tes- 
timony of  a  single  witness,  when  hia  testimony  has  not  been 
deaily  and  positively  contradicted  by  the  answer.  (5) 

By  the  civil  law,  as  was  before  observed,  two  witnesses  are  Rule  in  ecdc- 
feqnired  for  the  proof  of  a  bxXx  and  such  is  the  rule  in  ecde-  ■^**"^' 

^  ^  court!. 

(1)  fimitb't  case,  Foit.  S4S.  Mafiiers^  1  Bro.  Ch.  Ca.  51.    Toole 

(S)  L'Neve  ▼.  L'Neve,  1  Ves.  64.  t.  Medlicott,  1  Ball  &  Beattie,  405. 

6S.    5  Atk.  646.  8.  C.    1  Vet.  97.  Kddttlph  t.  St.  John,  S  Scho.  &  Lef. 

Its.    S  Veg.  jiin.  145.    East  India  5SJ. 

Comp.  T.  Dornddi  9  Vet.  ass,  9S5.  (4)  9  Vet.  SS5. 

(a)  Walton  v.  Hobbt,  %  Atk.  19.  (5)  5  Atk.  650.    i  Vet.  66.  97. 

JantoB  Y.  Rany^  ib.  140.  Peaber  v.  J2  Vet.  80.    5  Vet.  k  Beam.  59. 
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siastical  couits,  whose  practice  is  founded  upon  that  law*  But 
even  in  those  courts,  if  a  matter  cognizable  at  common  law 
arises  incidentally  in  an  ecclesiastical  suiti  (as,  where  a  revoc- 
ation of  a  will  is  pleaded,  or  payment  of  a  legacy,  or  plene 
administravit,  and  the  like,)  the  proof  ought'td  be  according 
to  the  principles  and  courts  of  the  common  law ;  and  if  they 
disallow  the  plea,  because  it  is  proved  only  by  a  single  witness, 
they  may  be  controlled  by  a  prohibiticMi.  (1) 


Sect.  1 1. 

Of  the  Nature  of  Presumptive  Evidence, 

Evidence  consists  either  of  positive  or  of  presumptive 
proof.  The  proof  is  positive,  when  a  witness  speaks  directly 
to  a  &ct  from  his  own  immediate  knowledge ;  and  presump- 
tive, when  the  &ct  itself  is  not  proved  by  direct  testimony,  but 
is  to  be  inferred  from  circumstances,  which  either  necessarily 
or  usually  attend  such  facts.  (2)  This  latter  is  also  called  cir- 
cnmstantlal  evidence.  It  is  obvious,  that  a  presumption  is 
more  or  less  likely  to  be  true,  according  as  it  is  more  or  less 
probable,  that  the  circumstances  would  not  have  existed,  unless 
the  fact,  which  is  inferred  from  them,  had  also  existed :  and 
that  a  presumfition  can  only  be  relied  on,  until  the  contrary  is 
actuaUy  proved. 

In  order  to  raise  a  presumption,  it  cannot  be  necessary  tx> 
confine  the  evidence  to  such  circumstances  alcme,  as  could  not 
have  happened,  unless  they  had  been  also  attended  by  the 
alleged  £tct,  -^  for  that  in  effect  would  be  to  require  in  all  cases 
evidence  amounting  to  positive  proof;  —  but  it  will  be  sufficient 
to  prove  those  circumstances,  which  usually  attend  the  fact. 
The  definition  of  the  civilians  is  most  correct,  '^presumptio 

• 

(1)  SirW.  Juxon  v.  Lord  Byron,  4S4.    Com.  Dig.   tit.  ProhibilioDj, 

3  Lev.  64.  Richardson  v.  Disborow,  (F  IS.)  and  (G  25.) 

X  Vdntr.   391;     Shotier  v.  Friend,  •    (3)  Gilb.£v.  142. 
Cartb.  142.  1  Ld.  Ray.  asi.   Cowp. 
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nihil  aliud  est,  quam  argiunentam  verisimile,  communi  sensa 
pefceptom,  ex  eo  quod  plemmque  fit  aut  fieri  intelligitar.'*   A 
presumption,  then,  is  a  probable  inference,  which  oar  common 
sense  draws  firom  circumstances  usually  occurring  in  such  cases. 
The  slightest  presumption  is  of  the  nature  of  probability;  and 
there  are  almost  infinite  shades  firom  the  lightest  probability  to 
the  highest  moral  certainty.     If  the  circumstantial  evidence  be 
such  as  may  afford  a  fair  and  reasonable  presumption  of  the 
iacts  to  be  tried,  it  is  to  be  received  and  left  to  the  consider- 
ation of  the  jury,  to  whom  alone  it  belongs  to  determine  upon 
the  precise  force  and  efiect  of  the  circumstances  proved,  and 
whether  they  are  sufficiently  satisfactory  and  convincing  to 
warrant  them  in  finding  the  fitct  in  issue.  (1)    However,  for 
the  purpose  of  trying  the  weight  and  eflfect  of  such  presump- 
tive prooi%  it  will  oflien  be  of  the  utmpst  consequence  to  con- 
sider, whether  any  other  &ct  happened,  which  might  h^ve  been 
attended  by  the  same  circumstances,  and  with  which  of  the 
fiw^ts  they  are  most  consistent 

It  has  been  very  justly  observed  (2),  that  when  the  proofs  are 
dependent  on  each  other,  or  when  all  the  proo&  are  dependent 
upon  one,  the  number  of  prods  neither  increase  nor  diminish 
the  probability  of  the  fact :  for  the  force  of  the  whole  is  not 
greater  than  the  force  of  thai  on  which  they  depend;  and  if 
this  fiuls,  they  all  fall  to  the  ground.     But  when  the  proofi  are 
distinct  and  independent  of  each  other,  the  probability  of  the 
fact  increases  in  proportion  to  the  number  of  the  proofi ;  for 
the  fidsehood  of  one  does  not  diminish  the  veraci^  of  another. 

There  are  presumptions  of  law,  as  well  as  presumptions  of 
fact.  Some  presumptions  of  law  are  considered  so  strong  and 
conclusive,  as  not  to  admit  of  contrary  proof;  but  there  are 
few  instances  of  this,  and  much  fewer  in  the  present  day  than 

(I)  2  H.  Black.  S97.  on  Contracto.    Numb.  16.  sec{.  14.; 

(S)  Beccaria^  ch.  xiv.    The  reader  and  in  a  chapter  in  Burnett's  Trea^ 

will  find  many  sensible  obserratiotas,  tise  on  the  Cnminal  Law  of  Scotland, 

on  the  subject  of  Presumption  and  Jbere  are  dlso  some  sensible  remarks 

Presumptive   Evidence,  in  Bvans's  in  a  small  tract  entitled  **  The  Theory 

Appendix  to  his  edition  of  Pothicr  of  Presumptive  Proof." 


153 


154  Of  Preswnptive  Evidence.  [Ch«  7* 

fermerly)  the  doctrine  of  concfamTe  presamptkms  applying 
prindpally,  if  not  exdunirdy,  to  estoppeis.  That  innocence  k 
to  be  presumed,  till  the  contrary  is  proved^  may  be  called  m 
presumption  c£  law,  fi)unded  on  the  umversal  principlei  of 
justice.  That  a  child  bom  during  marriage  shall  be  presumed 
to  be  legitimate  is  another  presumption  of  the  same  descrip- 
tion. That  grants  and  deeds  are  to  be  presumed  in  support 
of  long  undisturbed  possession,  is  also  a  presumption  of  loir, 
founded  on  principles  of  public  p<£cy  and  codv^ence.  Some-* 
thing  will  be  said,  in  the  course  of  ihis  section,  on  eadi  of  diese 
I»esumptions» 

PreiimipdoB  Children»  bom  during  a  lawfid  marriage,  are  presumed  to  be 
i^pmwy.  legitimate;  but  this  presumption  may  be  removed  by  compe^ 
tent  proof  of  their  illegitimacy.  Formerly  the  rule  was  so 
strict  in  favour  of  Intimacy,  tibat  any  proof  of  die  contrary 
would  not  be  admitted,  uidess  the  husband  had  been  out  of  the 
kingdom  during  the  whole  time  of  gestation ;  but  this  doctrine 
has  been  long  exploded.  The  general  principle,  to  be  deduced 
fix>m  the  audiorities  on  this  subject,  as  it  was  laid  down  and 
confirmed  by  the  case  of  the  King  v.Lufie(l),  appears  to  be 
this,  that  where  there  are  circumstances,  which  show  an  impos- 
sibility that  the  husband  could  be  the  father,  whether  arising 
from  his  beingunder  the  age  of  puberty,  or  from  his  labouring 
under  disability  occasioned  by  natural  infimity,  or  from  the 
length  of  time  elapsed  since  his  death,  or  from  his  conthiued 
absence,  the  presumption  is  at  an  end,  and  the  child  will  be 
deemed .  illegitimate.  In  an  earlier  case  (2),  Hke  Court  of 
^  King's  Bench  held,  that  there  was  no  necessity  to  prove  the 

impossibility,  if  the  other  circumstances  of  the  case  tended 
strongly  to  repel  the  presumption  of  access.  And  this  point 
has  been  since  established  by  the  (pinion  of  the  judges  in  the 
case  of  the  Banbury  daim  of  peerage(8),  in  which  it  was  held, 
that,  where  the  husband  and  wife  are  not  proved  to  be  impo- 


fi 


[I)  8  Hasi,  laa.  aoa.  (s)  s  Sdw.  N.  P.  6ai , 

fs}  Goodrigfat  den.  Thompion  v. 
8inl,  4  T.  R.  956. 


tenti  and  Jiave  had  opportuni^  of  aooeBs  to  each  other  during 
th«  penedt  in  which  a  child  could  be  b^|otten  and  bom  in  the 
^onrae  of  nature,  the  presumption  of  legkiinacy^  arising  fifon 
the  birth  of  the  child  during  wedlock,  may  be  rebutted  by  cir* 
cumstances.  inducing  a  contrary  presunqption :  and  the  fiurt  of 
9on-accea6  (that  is,  the  non-existence  of  sexual  intercourse^) 
as  well  as  the  &ct  of  impotenqy,  may  always  be  lawfully  proved 
by  means  of  such  legal  evidence^  as  is  strictly  admissible  in 
every  odier  case,  where  a  physical  &ct  is  to  be  proved.  It  has 
been  held^  that,  in  the  case  of  a  divorce  d  wiensd  et  thoroj  a 
child  bom  after  such  a  sqmration  is  presumed  to  be  illegiti- 
mate (1);  in  this  case^  therefore^  the  party^  who  asserts  the 
child's  liytimiwy,  will  have  to  prove 


A  receipt  for  rent  due  on  a  certain  day  is  strong  presump-  Fir.  £v.  of 
tive  evidence  that  the  former  rents  have  been  regularly  paid  ^^ 
down  to  that  time.  But  it  is  only  presumptive  evidence;  and 
the  other  party  will  be  allowed  to  prove  the  contrary.  **  If  a 
man  give  a  receipt  finr  the  last  rent,"  says  Ch.  B.  Gilbert(2)> 
*'  the  former  is  presumed  to  be  paid,  because  he  is  supposed 
first  to  receive  and  take  in  the  debts  of  the  longest  standing; 
especially,  if  the  receipt  be  in  full  of  all  demands,  then  it  is 
plain  there  were  no  debts  standing  out ;  and  if  this  be  under 
hand  and  seal,  the  presumption  is  so  strongs  that  the  law 
admits  oi  no  proof  to  the  contrary/'  So^  in  an  action  for 
work  and  labour  done  for  the  defendant,  proof  that  the  pbun- 
tifif  and  other  workmen,  who  were  employed  by  the  defendant^ 
came  regularly  to  receive  their  wages  firom  the  defendant^ 
whose  practice  was  to  pay  every  week,  and  that  the  phiiptiff 
had  not  been  heard  to  complain  of  non-payment,  would  be 
presumptive  evidence  of  payment,  to  meet  a  stale  demand.  (3) 

(1)  Psriih  of  St  OeoiKe  v.  8t  wUch  two  last  cases  show,  that  an 

liamret  i  Salk.  iss.  admiisipQ  of  the  ivcmt  of  tbo  pro- 

(9)  Gub.  £▼.  142.    In  Alner  v.  laium,  in  a  policy  or  insunmce^  is 

George,  l  Campb.  592.  the  plaintiiT's  oooclusive  etidence  oC  the  paymoity 

receipt  **  in  full  of  all  demands"  was  as  between   the  assured  and  the 

held  to  be  a  bar  to  his  aotioQ  of  nnderwriler. 

assiiiniMli  for  goods  sold.    See  also  (5)  Lucas  v.  NofWilaMU,  1  Ssp. 

Balxell V. Ifair,  1  CiNBj^  59S. }  De  N.ECaas. 
Qaamit  v.  Fifoo,  4  Tannt  f 4f  ^ 
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Pr.E?.  of  re- 
lease of  quit- 
rent. 


It  may  be  presumed,  that  a  bond  has  been  satisfied  after 
a  forbearance  for  20  years  unexplained'  on  the  part  of  the 
obligee  (1):  but,  it  has  been  held,  that,  in  the  case  of  a  quit- 
rent  claimed  by  tlie  lord  of  a  manor,  proof  by  the  tenant, 
that  no  demand  had  be»i  made  upon  him  for  near  40  years, 
vras  not  a  sufficient  ground  for  presuming  a  release  or  ex- 
tinguishment ;  and  that  no  such  presumption  could  be  raised 
within  less  than  50  years,  which  is  the. period  fixed  by  the 
statute  of  limitations.  (2)  A  bond  may  be  discharged  by 
payment,  and,  on  account  of  the  difficulty  of  proving  tins  fact 
afi»r  a  length  of  time,  it  is  reasonable  to  presume  it  without 
positiye  proof:  but  for  the  extinguishment  of  a  quit-rent  a 
deed  is  necessary,  and  it  would  be  too  much  to  presume,  that 
the  lord  of  a  manor  has  executed  such  a  deed,  firom  the 
mere  fact  of  his  not  having  demanded  payment  of  the  qui^- 
rent.  '^  A  presumption,"  said  Mr.  Justice  Aston,  **  from 
mere  length  of  time,  which  is  to  support  a  right,  is  very 
different  fix>m  a  presumption  to  defeat  a  right ;  here  the  pre- 
sumption is  to  defeat  the  right  of  the  lord  to  a  small  payment 
within  the  50  years  limited  by  the  statute ;  and,  therefore, 
upon  mere  length  of  time  unaccompanied  by  other  circum- 
stances, such  a  limitation  ought  not  to  be  altered,  and  another 
set  up.*' 


Pr.  £▼.  of 
property. 


Possession  is  primd  facie  evidence  of  property.  Possession 
with  an  assertion  of  property,  or  even  possession  alone,  gives 
the  possessor  such  a  property  as  will  enable  him  to  nnJiTitj^in 
an  action  of  trover  or  trespass  against  a  wrong-doer.  (S)  Thus, 
it  has. been  hdd,  that  an  agister  of  cattle  may  wiftrntftm 
trespass  against  a  person  fer  wrongfiiUy  taking  them  awqr.  (4) 
And  this  principle  applies  to  criminal  as  well  as  civil  cases.  On 
a  prosecution  for  larceny,  the  property  of  the  goods  may  be 
laid  in  the  person  who  had  possession  at  the  time ;  and  proof 


(i)  See  vol.  8.  c.  7.  On  action  of 
IMjt,  an4  plea  of  noii  e$ifadwn. 

(s)  Se.  33  H.  s.  c.  2.  ^  i* .   £ld«. 

ridge  v.  Knott,  Ck>wp.  314* 


(3)  Aroiorie  v.  Delamirie,  4  8tr. 
505.    Graham  v.  Peate,  l  Eut,  844. 
Sntton  V.  Buck»^  Taunt.  508. 
^.(4)  3  Roll  Abr^ Ut.  Treypitt,  (M). 
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of  the  mere  possession  will  support  the  indictment.  Tliis 
has  been  determined  in  the  case  of  an  agister  of  cattle  (1), 
and  in  the  case  of  a  ooachmany  who  droye  the  stage-coach  by 
which  the  goods  were  sent*  (2)  So,  (to  give  another  exan^le 
in  a  civil  case,)  in  an  action  on  a  policy  of  insurance  (3),  the 
mere  fiict  of  possession  of  a  ship  by  the  plaintifi^  as  owner,  is 
sufficient  primd  facte  evidence  of  ownership ;  and  though  it  > 
should  appear  on  the  cross-examination  of  one  of  the  wit- 
nesses of  the  phuntifl^  that  the  plaintiff  derived  his  owner- 
ship under  a  bill  of  sale  executed  by  the  witness  himself,  it 
would  not  on  that  account  become  necessary  for  the  plaintiff 
to  produce  that  bill  of  sale.  The  proof  of  possession  will  be 
sufficient  without  the  aid  of  any  documentary  proof,  unless 
such  ulterior  evidence  should  be  rendered  necessary  in  conse* 
quence  of  some  contrary  proof  on  the  other  side. 

There  are  many  cases,  not  within  the  statute  of  limitations,  Pr.  £f.  of 
where  courts  of  justice,  from  a  principle  of  quieting  posses-  ^^^ 
sion,  have  held,  that  juries  ought  to  presume  the  most  solemn 
instruments  to  support  a  long  uninterrupted  possession.     All 
shall  be  presumed  to  have  been  solemnly  done,  rather  than 
ancient  grants    (which  were    necessary  for    the    perfection 
of  the  thing)  should  be  called  in  question,  although  the  grants 
cannot  now  be  shown*  (4)    Ancient  possession  would  injure 
instead  of  strengthening  a  title,  if,  after  a  succession  of  ages 
and  the  decease  of  parties,  objections  should  prevail,  which 
might  have  been  answered  in  the  lifetime  of  the  parties,  and 
which,    if  well  founded,  would  most   probably  have   been     ' 
sooner  made.  (5)     Charters  and  grants  from  the  crown  may 
be  presumed  from  great  length  of  possession,  not  only  in 
suits  between  private  parties,  but  in  some  cases  against  the 
crown  itself,  if  the  crown  were  capable  of  making  the  grant. 


(1)  Woodward's  case,  S  Sast,  P.  C.  is  Rep.  5.    Mayor  ot  Kingston  ▼. 

e53.  Horner,  Cowp.  108.    S  T.R.    151. 

(9)  Deakin'scase, 9 £a8t,P.C.  655.  15S.    7  T.  R.  492.    Goodtitle  dem. 

(3)  Robertson  v.  French,  4  East,  Parker  v.  Baldwin,  ii  East,  4^8. 
150.  (5)  Ibid. 

(4)  8  East,  8SS.    Bedle  v.  Beard, 
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Thus,  before  the  st  9.  0. 3.  c.  16.,  Lord  Mansfield  C.  J.  held» 
that  a  possession  and  enjoyment  for  a  hundred  years  were 
eridence  in  support  of  a  title  against  the  crown ;  for  though 
such  possession  could  not  conclude  as  a  positiye  bar,  because 
there  was  no  statute  of  limitation  agnnst  the  crown,  yet  it 
ttught  operate  against  the  crown  as  evidence  of  right  in  the 
defendant,  if  the  daim  could  have  a  legal  commencement.(l) 

An  endowment  of  a  vicarage  may  be  presumed  from  the 
long  and  continued  possession  of  tithes  and  other  profits.  (S) 
So,  long  and  uninterrupted  usage  will  support  a  moAti  ' 
decimandi.  It  is  evidence  from  which  the  jury  may  presume 
an  agreement  beyond  time  of  memory,  between  the  land* 
owners  and  all  the  pardes,  whose  consent  was  necessary  to 
^ve  it  efiect  But  such  usage  will  not  of  itself  be  sufficient 
to  support  a  modus  de  lum  decimando^  claimed  by  a  lay 
person  against  a  spiritual  rector;  although  it  is  certainly 
strong  evidence  of  the  right,  when  a  legal  foundation  for 
such  an  exemption  has  been  established.  And  though 
constant  usage  is  evidence  of  a  modus  decimandij  and  is  a 
ground  for  presuming  grants  even  against  the  crown ;  yet  in 
die  particular  instance  of  a  composition  real  in  lieu  of  tithes, 
it  is  settled,  that  where  the  deed  cannot  be  produced,  some 
evidence  must  be  g^ven  referring  to  the  deed,  or  showing  ihBt 
it  did  exist,  independent  of  mere  usage.  (S)  And  the  reason, 
whythis  has  been  so  held,  is  stated  to  be,  that,  if  it  were  other- 
wise, the  church  would  be  defrauded,  and  every  bad  modus 
turned  into  a  good  composition.  '^  The  presumption  of  a 
deed  from  long  usage  is  for  the  fiirtherance  of  justice  and  for 
the  sake  of  peace,  when  there  has  been  a  long  exercise  of  an 
adverse  right.  For  instance,  it  cannot  be  supposed,  that  any 
man  would  suffer  his  neighbour  to  obstruct  the  light  of 'hisi 

(1)  Case    of  the    Kina    against  2  Bos.  &  Pull.  S06.    Bennetv.Neale, 

Brown,  cited  by  Lord   Mansfield,  1  Wigfatw.  aS4^    Oiatfield  ▼.  Fryer, 

Cowp.  110.    And  see  eases  in  note  l  Price,  SS8.     Ward  y.  Shepherd, 

(4)  p.  157.  9  Price,  608.    Bennett  v.  Skefliiig^ 

'8)  Climes  v.  Smyth,  12  Rep.  4.  ton,  l  Daniel's  Rep.  10.    Alid  see 

514.  716. 7J2.  1  Eden's  Rep.  896. 


(8)0 
sGwiU. 


(S)  Ko^t  V.  Halaey,  In  error, 
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windcmB  and  render  his  house  imcomfortable»  or  to  use  a  way 
with  carts  and  carriages  orer  his  meadow  for  20  years  sue- 
cesrively,  unless  some  agreement  had  been  made  between  the 
parties  to  that  efect,  of  which  the  usage  is  evidence.  But 
wi&  respect  to  a  composition  for  tithes,  tiie  same  reason  does 
not  obtain,  because  temporary  agreements  are  made  and 
continued  for  the  convenience  of  parties  during  a  succession 
of  incumbents :  and  there  is  no  exerdse  of  any  adverse  right, 
which  is  generally  deemed  necessary  to  raise  the  presump- 

Upon  the  same  principle,  uninterrupted  enjoyment  of  an 
easement  for  W  years  or  upwards  is  strong  evidence  of  a 
right  of  enjoyment,  from  which  juries  are  directed  by  the 
court  to  presume  a  convqranoe  or  agreement;  as,  in  an  ac« 
tion  on  the  case  for  obstructing  the  plaintiflrd  lights  (2),  or  in 
the  case  of  a  maricet  regularly  kept  above  20  years*  (S)  A 
fiunlty  from  the  ordinary  may  be  presumed  from  the  long 
miinterrupted  usage  of  a  pew  in  a  church,  claimed  as  ap- 
purtenant to  a  messuage.  (4)  An  adverse  enjoyment  of  a 
way  over  another  parson's  land  for  above  20  years  is  a  strong 
ground  for  the  jury  to  presume  a  grant,  althou^  about  26 
years  ago  the  way  was  extinguished  by  an  award  under  an 
indosure  act  (5)  I^  indeed,  the  party  had  asserted  his  right 
to  be  grounded  on  the  award,  this  would  show  that  the  way 
was  used  by  mistake ;  but  unless  it  could  be  dearly  referred 
to  somediing  ebe  besides  adverse  possession,  the  jury  would 
probably  be  directed  not  to  consider  small  drcnmstances  as 


fi 


1)  See  note  (3^,  preceding  page. 

[s)  Lewis  V.  race,  reported  in 
Mr.  Serjt.  Williams's  edit,  of  Saund. 
8  vol.  175.  a;  Dongal  v.  Wilson,  ib. 
1 75.  b, ;  Darwin  v.  Upton,  ib.  5  T.  R. 
159. 

(s)  Holoroft  V.  Heel,  l  Bos.  &  Pol. 

401. 

(4)  Rogers  ▼.  firooks,  1  T.R.  451. 
(a)    Griffith  ▼.  Matthews,  5  T.  R. 

896.  998. 


(5)  Caoipbell  v.  Wilson,  8  East, 
994.  309.  fileymer  y.  Summers,  Bull. 
N.  P.  74.  Carr  v.  Heaton,  3  GwilL 
1369.  As  to  a  public  right  of  waj, 
by  a  presumed  dereliction  on  the  part 
of  the  owner  of  the  soil,  see  the  case 
of  the  Trustees  of  the  Rugby  Cta^ 
rity  ▼.  Menyweather,  1 1  East,  Sf7S,  n. 
R.  V.  Lloyd,  1  Campb.  260.  R.  v. 
Barr,  4  Campb.  16.  Woodyer  v.. 
Haddon,  5  Taunt.  195. 
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raising  a  presumption,   that  the  possession  arose  otherwise 
than  by  grant 

Adverse  possession  for  a  shorter  period  than  20  years  will 
not  of  itself  afford  a  ground  for  such  a  presumption ;  and 
there  ought  to  be  some  other  evidence  in  support  c^  the 
right  (1)  However,  a  licence  may  be  presumed  vrithin.that 
time,  though  in  general  a  grant  cannot ;  as,  in  an  action  of 
ejectment  to  recover  part  of  a  waste  inclosed  by  the  defendant, 
where  it  was  proved  that  the  steward  of  the  lord  of  the  manor 
had  from  time  to  time  seen  the  inclosure,  which  had  been 
nearly  thirteen  years,  without  making  any  objection,  this  was 
held  to  be  evidence  from  which  the  jury  might  presume  a 
licence^from  the  lord.  (2) 

In  the  cases  which  have  been  mentioned,  the  usage  for 
twenty  years  was  considered  to  be  strong  presumptive. evi- 
dence of  a  grant  or  agreement  But  it  is  only  presumptive 
proof;  and  therefore  evidence  is  admissible  to  rq)el  such  a 
presumption ;  as,  by  showing  that  the  usage  ^yas  limited,  or 
,  modified,  or  bad  in  its  commencement,  or  that  it  clearly, 
originated  in  amistake.  (3)  In  the  case  of  Darwin  v.  Upton(4), 
which  has  been  cited,  where  the  effect  of  this  kind  of  evidence 
was  much  considered.  Lord  Mansfield  said,  "  The  enjojrmeift 
of  lights  with  the  defendant's  acquiescence  for  twenty  years  is* 
such  decisive  presumption  of  a  right  by  grant  or  otherwise, 
that,  unless  contradicted  or  explained,  the  jury  ought  to  believe, 
it  But  it  is  impossible  that  length  of  time  can  be  said  to  be 
an  absolute  bar^  like  a  statute  of  limitation ;  it  is  certainly  a 
presumptive  bar^  which  ought  to  go  to  the  jury."  Tlie  other 
Judges  also  were  strongly  of  the  same  opinion.  In  the  case 
of  Hokroft  V.  Heel,  indeed  (5),  Ch.  J.  Eyre,  who  tried  the 

(1)  6  East  S15.      4  Burr.  1965.       (s)  5  Bast,  500. 509.    Dawson  v 

Cottercl  V.  Griffiths,  4  Esp.  N.  P.  C.  D.  of  Norfolk,  l  Price,  846. 
69.  (4)  S  Saimd.  175.  c. 

(9)  Doe  dem.    Foley  v.  Wilson,       (5)  l  Bos.  &  Pull.  .400.    6  East, 

11  East,  56.  914.        X 
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cauMy  held)  that  an  undistarbed  possession  of  a  market  by  the 
defendant  for   twenty-three  years  wi»   a  bar  to   an  action 
brought  by  the  plaintiff,  the  grantee  of  a  neighbouring  market, 
and  tfaerefiNre  nonsuited  the  plaintiff;  and  the  Court  of  Com- 
mon Pleas  seem,  from  the  report,  to  have  been  of  the  same 
opinion.    But  this  case  has  been  since  explained  by  a  learned 
Judge,  who  was  counsel  in  the  cause(l);  and  it  appears  to 
have  been  the  opinion  of  the  court,  that  the  adverse  posses- 
sion was  audi  strong  evidence,  tliat  the  Chief  Justice  ought  to 
have  left  it  to  the  jury  to  find  a  grant  of  the  market  from  the 
crown;  but  as  the  court  also  intimated,  that  if  the  cause  were 
to  be  tried  again  upon  the  same  fects,  the  jury  would  be  so 
directed,  the  plaintiff's  counsel  declined  pressing  for  a  new 
trial.    This  case,  therefore,  appears  not  to  be  inconsistent 
with  the  other  authorities,  which  determine  that  such  a  con- 
tinued possession  is  bnly  presumptive  evidence  of  a.grant. 

The  usage  which  is  supposed  to  be  founded  on  a  grant  or 
i^reement,  determines  also  the  extent  of  the  supposed  grant.  (2) 
The  right  granted  is  considered  to  be  commensurate  with  the 
right  enjoyed.  A  person  who  has  enjoyed  a  limited  right  can- 
not lawfully  enlarge  it  to  the  detriment  of  others ;  and  in  case 
of  such  enlargement,  those  who  are  prejudiced  may  lawfully 
obstruct  the  use  in  the  newly  acquired  part ;  but  still  he  will 
be  entitled  to  the  enjoyment  of  his  former  right,  not  only  to 
the  same  extent,  but  in  the  same  specific  manner.  (S)  So,  if  a 
person  has  a  way  for.  carriages  from  D.  to  B.  over  another 
man's  close,  and  purchases  land  adjoining  to  B.,  he  cannot 
use  the  way  with  carriages  to  the  adjoining  land,  though  he 
come  first  to  B.  and  so  to  the  adjoining  land ;  for  this  way 
may  be  prejudicial  to  the  other  person's  close.  (4)  The  con- 
tinued use  and  enjoyment  of  a  private  way  for  carriages  does 


i; 


'0  S  East,  89S.  JOS.  Ooble,  1  Campb.  5S0.    Bealey  v. 

[3)  14  Eacty  859,  S40;  Shaw,  6  £ast»  20s. 

(3)  Chandler    ▼.    Thompson,  5        (4)  Roil.  Ab.   391.    tit.  Chimin, 

Campb.    so.    And   sea  Martin  v.    Art.  5.  Laughton  v.  Ward^  1  Lutw. 


111. 
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not  necessarUy  imply  a  right  to  use  it  as  a  drift-way^  Aougfa 
the  oue  has  been  often  understood  as  including  the  other.  (1) 
However,  it  has  been  held  that  the  use  of  a  earriage-way  is 
evidence  of  a  right  of  way  for  all  kinds  of  cattle^  more  espe- 
cially,  if  some  species  of  catde  have  been  usually  driven  along 
the  way ;  and  that  it  will  be  a  question  for  the  jury  to  deter- 
mine^ from  the  nature  and  situation  of  the  premises,  and  from 
other  circumstances,  whether  it  is  more  probable  that  the 
grant  included  both  rights  of  way,  or  that  one  rf  them  was 
excluded*  (2) 

The  principle  above  stated  must  always  be  understood  witli 
this  qualification,  that  the  possession,  from  which  the  party 
would  presume  a  grant  of  the  easement,  was  with  the  know- 
ledge of  the  person  seised  of  an  estate  of  inheritance.  If  a 
tenant  fi>r  years  or  for  life  gives  a  licence  to  another  to  eigoy 
an  easement  on  his  lands  for  above  twenty  years  without  inter- 
ruption, tliis  will  not  aflfect  the  person  in  reversion  or  remain- 
der ;  but,  on  the  determination  of  the  particular  estate,  he  may 
dispute  the  right  to  the  easement,  and  the  length  of  possession 
will  not  be  evidence  against  him  to  presume  a  grant,  unless  it 
can  be  shewn  that  he  acquiesced*  (3)  So,  where  a  person 
made  windows  in  his  house^  and  had  them  for  above  twenty 
years,  without  any  interruption  from  the  occupier  of  the  oppo- 
site premises,  who  occupied  them  under  a  lease,  the  Court  of 
King^s  Bench  held,  that  the  possession  of  such  an  easement 
would  not  affect  the  landlord  on  the  determination  of  the  lease, 
^d  that  he  would  not  be  liable  to  an  action  for  raising  the 
height  of  his  own  premises,  and  thereby  obstructing  the  light 
through  the  new  windows.  (4)  '^  It  is  true^"  said  Mr.  Justice 
Le  Blanc  in  this  case^  '*  that  presumptions  are  sometimes 
made  against  the  owners  of  land  during  the  possession  and  by 
the  acquiescence  of  their  tenants,  as  in  the  instances  of  rights 


(1)  1  Taunt  284,  885.  (3)  Bradbury  ▼.  Grinsel»  a  8aund. 

(2)  By  Mansftcld  C.  J.  and  Cham-  175.  d.  in  note. 

bre  J.  ill  Ballard  v.  Dyson,  i  Taunt.  (4)  Daniel  y.  North,  U  £ast,S72. 

^79. 


^'  " 
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of  way  and  of  oommoti ;  but  that  happens,  because  the  tenant 
sttfbn  an  unmediate  and  palpable  injury  to  his  own  possession^ 
and  dierefore  is  preftHned  to  be  upon  the  alert  to  guard  the  ^ 
rights  of  the  landlord  as  well  as  his  own,  and  to  make  common 
cause  with  him ;  but  the  same  cannot  be  said  of  lights  put  out 
by  the  neighbonrs  of  the  tenant,  in  which  he  may  probably 
take  no  concern,  as  he  may  have  no  immediate  interest  at 
stake." 

PlresumptiYe,  or  circumstantial  evidence,  must  obviously  be  Pr.  Ev.  in 
ad  admissible  in  criminal  prosecuticms  as  in  civil  cases ;  for  <^n"<i>»l  cases. 
whether  the  proceeding  be  of  a  civil  or  criminal  nature,  the 
modes  of  reasoning,  and  of  dfcwing  conclusions  from  facts, 
must  necessarily  be  the  some.  When  direct  evidence  of  fiicts 
cannot  be  supplied,  as  must  continually  happen  in  some  of  the 
worst  species  of  crimes,  reasonable  minds  will  necessarily  form 
thdr  judgment  on  circumstances,  and  act  on  the  probabilities 
of  a  case.  The  whole  system  of  human  action  proceeds  on 
pvobalnlity.  And  '<  as*  mathematical  or  absolute  certainty" 
(to  use  the  words  of  Lord  Mansfield  in  the  Douglas  cause)  (1 ) 
^^  is  seldom  to  be  attained  in  human  affairs,  reason  and  public 
utili^  require,  that  judges,  and  all  mankind,  in  forming  their 
cppimon  of  the  truth  of  fiicts,  should  be  regulated  by  the 
superior  number  ci  the  probabilities  on  the  one  side  or  the 
other,  whether  the  amount  of  these  probabilities  be  expressed 
in  words  and  arguments,  or  by  figures  and  numbers.'^  The 
principal  diffio^nce  to  be  remarked  between  civil  and  criminal 
cases,  with  reference  to  the  modes  of  proof  by  direct  or 
circumstantial  evidence,  is,  that .  in  the  former,  where  civil 
rights  are  ascertained,  a  less  d^ee  of  probability  may  be  safely 
adopted  as  a  groond  of  judgment,  than  in  the  latter  case,  which 
affi^cts  life  and  liberty.  In  criminal  prosecutions,  it  has  been 
observed  (2)^  the  circumstantial  evidence  should  be  such,  as 
to  produce  nearly  die  same  degree  of  certainty  as  that  which 
arises  from  direct  testimony,  and  to  exclude  a  rational  proba- 


(1)  Cited  in  Andrew  Stuarfs  3d        («)  Burnet's  Treatise  on  the  Cri- 
letter  to  Lord  Mansfield.  minai  Law  of  Scotland,  525. 
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bility  of  innoomoe.  Doubtless,  the  drcnmstanoes  ought  to  be 
of  such  a  nature  as  not  to  be  reasotuibly  accounted  for  on  the 
supposition  of  the  prisoner's  innocencei  but  perfectly  reconcile- 
able  with  the  supposition  of  his  guilt 

f 

Circumstantial  evidence  has,  in  some  instances,  undoubtedly 
been  found  to  produce  a  much  stronger  assurance  of  the  pri- 
soner's guilt,  than  could  have  been  produced  by  the  most 
direct  and  positive  testim<Hiy«  (1)  As  a  general  principle, 
however,  it  is  certunly  true,  that  poative  evidence  of  a  fact 
from  credible  eye-witnesses  is  the  most  sadsfiictory  that  can  be 
produced,  and  the  universal  feding  of  mankind  leans  to  this 
species  of  evidence  in  preference  to  that  which  is  merely  cir- 
cumstantial. If  positive  evidence  of  a  fact  can  be  produced, 
circumstantial  evidence  ou^t  not  to  be  trusted*  Chief  Baron 
Crilbert,  therefore,  considers  it  a  higher  qiecies  of  proof.  He 
says,  '^  When  the  &ct  itself  cannot  be  proved,  diat  which  comes 
nearesttotheproof  of  the  fiict  is  tfaeproof  of  the  circnmstanoes 
which  necessarily  or  usually  attend  such  &cts ;  and  which  are 
called  presumptions  and  not  proo&,  for  they  stand  instead  of 
the  proo&  of  the  fact,  till  the  contrary  be  proved.'' 

A  diflference  between  witnesses  on  points  of  little  importance 
affords  no  reason  to  suspect  their  veracity*  These  variations 
in  testimony  occur  every  day  in  the  transactions. of  common 
life,  and  may  be  e3q>lained  on  the  commonest  princqile  of 
human  nature.  Men  relate  fiK^ts,  as  they  observe  and  remem- 
ber them ;  and  the  powers  of  attention,  observation,  and  me- 
mory, are  infinitely  diversified.  A  difference  in  the  manner  of 
relating  unimportant  circumstances  is  perfecdy  natural,  and 
what  might  be  expected  in  the  ordinary  course  of  things  x  on 
the  contrary,  it  is  the  exact  coincidence,  in  minute  particulars, 
that  shows  contrivance,  and  excites  su^icion.  An  eminent 
writer,  in  adverting  to  differences  in  the  narrative  of  the  sacred 
writers,  has  made  some  very  judicious  observations  on  this  sub- 


( I )  A  ypry  remarkable  case  cf  cir*    length  in  Bomet'e'TreBt.  on  the  Cri- 
cuoiktantial   evidence  is   stated   at    minal  Lawof  Scotiimdi  p.  534* 
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ject,  which  are  of  universal  application,  (1 )     *^  If  several  inde- 
pendent witnesses  of  fair  character/*  he  says,  *^  should  agree 
in  all  the  parts  c^  a  story,  (in  testifying  for  instance,  that  a 
murder  or  a  robbery  was  committed  at  a  particular  time,  in  a 
particular  place,  and  by  a  certain  individual,)  every  court  of 
justice  in  the  wcMrld  would  admit  the  &ct,  notwithstanding  the 
abstract  possibility  <^  the  whole  being  fidse.     Again,  if  several 
honest  men  should  agree  in  saying  that  they  saw  the  King  of> 
France  beheaded,  though  they  should  disagree  as  to  the  figure 
of  the  guillotine,  or  the  size  of  his  executioner,  as  to  the 
King*s  hands  being  bound  or  loose,  as  to  his  bdng  composed- 
or  agitated  in  ascending  the  scaffidd ;  yet  every  court  of  justice 
in  the  w<»'ld  would  think,  that  such  difference,  respecting  the< 
dicnmstances  of  the  fact,  did  not  invitfdate  the  evidence  Te»> 
specting  the  bxX  itseHl    It  would  be  impossible  to  estaUisb 
the  truth  of  any  fiu^t,  if  a  disagreement  in  the  evidence  of- 
witnesses,  in  minute  points,  should  be  considered  as  annihilate-, 
ing  the  weight  of  their  evidence  in  points  of  importance.    In 
a  word,  the  relation  of  a  factdiffers  essentially  from  the  de- 
mcHistration  c^  a  theoran.    If  one  step  is  left  out,  if  one  link 
in  the  chain  of  ideas  constitudng  a  demonstration  b  omitted, 
the  condusiiMi  will  be  destroyed;  but  a  fiust  may  be  established,, 
notwithstanding  a  disagreement  of  the  witnesses  respecting  it 
in  certain  trifling  particulaia  of  their  evidence^" 


On  an  indictment  for  laroency,  proof  that  a  part  of  the 
stolen  goods  have  been  found  upcm  the  person  of  the  prisoner,  or 
in  his  house  or  possession,  is  presumptive  evidence  against  him 
of  his  having  stolen  them,  so  as  to  call  upcm  him  for  his  defence ;. 
and  may  be  sufficient  to  warrant  a  conviction,  if  no  facts  appear 
in  evidence  to  repel  that  presumption.  .  The  goods  are  some* 
times  found  in  the  prisoner's  house  before  his  apprehension, 
firequently  found  afterwards ;  and  there  can  be  no  objection  to 
proof  of  their  being  found  at  one  time  or  the  other;  scarcely  an 
assize  ever  occurs,  (as  the  court  observed,  in  Watson's  case  (2),. 

(1)  The  Bishop  of  Landafi  Apo-        (2)  S  Starkie,  N.P.  C.  139. 
logy,  p.  79, 
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whfere  a  question  of  thiB  kind  was  suggested,)  in  which  it  does  not 
happen,  that  part  of  the  evidence  against  a  prisons  consists  of 
prooi^  that  the  stolen  property  was  found  in  his  house  after  his 
apprehension.  This  kind  of  evidence  is  frequently  strengthened 
materially  by  odier  circumstances,  as  by  proof^  that  about 
the  time  of  the  o£knce  the  prisoner  was  near  the  spot  from 
which  the  goods  were  taken,  or  that  he  gave  some  fiJse  account 
respecting  the  goods  on  being  diarged  with  the  crime,  or 
endeavoured  to  conceal  them,  or  perh^M  tried  to  prevent  an 
'  inspection,  or  by  some  other  proof  of  supidous  drcumstanoea 
in  his  behaviour.  On  the  other  hand,  the  inference  arising 
from  the  mere  bet  of  possession,  will  be  much  weakened,  if 
any  considerable  time  has  elapsed  between  the  loss  of  the  pro- 
perty and  the  finding  of  it  again,  or  if  the  property  was  from 
its  nature  likely  to  pass  in  the  interval  throuj^  many  hands ; 
especially,  where  the  prisoner  betrayed  no  appearance  of  guilt 
at  the  time  of  his  apprehension* 

• 

Presuniption        A  presumption  of  fiict  is  in  some  cases  made  a  presumption 
of  law.  ^f  ]^^^    Thus  in  the  law  of  treason,  an  intention  (o  kill  the 

king  may  be  reasonably  inferred  from  a  cms^iiracy  to  seize 
bis  person  and  imprison  him.  *^  Ebcperienoe  has  shown,**  says 
Mr.  Justice  Foster  (1),  '^  that  the  distance  is  very  small  be- 
tween the  prisons  and  the  graves  of  princes."  This  is  a 
presumption  of  fact.  But  it  is  fully  settled  by  the  best  au- 
thorities, that  such  a  conspiracy  is  in  law  an  overt  act  of  com- 
passing the  king's  death,  and  in  itself  a  substantive  act  of 
high  treason  within  the  statute  of  Edward  the  Third.  The 
same  observation  applies  to  other  acts,  which  have  a  less  im- 
mediate and  direct  tendency  to  endanger  the  king's  life^  such 
as  entering  into  measures  in  concert  with  foreigners  in  order 
to  effect  an  invasion  of  die  kingdom ;  this  also  is  an  overt  act 
of  compassing  the  king's  death.  ^^  It  is  a  presuiiq[ition  of  fact 
so  obvious  and  so  undeniable,  that  the  law  has  ad<q)ted  it,  and 
made  it  a  presumption  of  law."  ( 1 ) 

(1)  Fo»t.  196. 
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On  an  indictmeiit  for  the  murder  of  a  bastaid  ddldy  the 
eoDoealmentof  the  death  by  the  mother  is  a  strong  circumstaiice 
of  suspkion  against  her,  if  the  child  is  proved  to  have  been 
bom  alive.  But,  unless  that  is  proved,  the  mere  fiurt  of  oon*- 
ccalment  is  in  its  nature  equivocaL  However,  by  the  statute 
of  21  J.  1.  C.27.,  the  burthen  of  proof  was  cast  upon  the 
mother ;  and  unless  she  proved  the  negative,  namely^  that  the 
child  was  not  bcnm  alive,  that  statute  did  in  e£^t  make  the 
concealment  conclusive  evidence  of  the  murder.  This  act 
has  been  since  r^iealed  by  the  statute  43  6. 3.  c.  58.  s.  3. ;  by 
which  the  endeavour  to  conceal  the  Urth  is  subject  to  a  lighter 
puaishnient.  * 


Sect.  HI. 

EUmce  is  to  be  confined  to  the  Points  in  Issue. 

Tre  sole  object  and  end  of  evidence  is,  to  ascertain  the 
trodi  of  the  several  disputed  facts  or  points  in  issue  on  the  one 
side  or  on  the  other;  and  no  evidence  ought  to  be  admitted  to 
any  other  point 

Evidence  must  always  be  considered  with  reference  to  the 
subject-matter,  to  which  it  is  applied.  And  it  is  material, 
therefer^  to  consider  the  view,  with  which  particular  evi- 
dence is  ofered,  in  order  to  determine  whether  it  bears  upon 


*  The  4th  section  enacts,  **  That  it  may  be  lawful  for  the  Jury,  hy  whose 
verdict  any  prisoner,  char^  with  such  murder,  shall  be  acouitted,  to  find,  in 
case  it  shall  so  appear  in  evidenee^  that  the  prisoner  was  delivered  of  istM^ 
of  her  body,  which,  if  bom  alive,  would  have  been  a  bastard,  and  that  she  did 
by  secret  burying  or  otherwise  endeavour  to  conceal  the  birth  thereof,  and 
thereupon  it  shall  be  lawful  for  the  court  to  adjudge,  that  such  prisoner 
shall  be  committed  to  the  common  gaol  or  house  of  correction  for  any  time 
not  exceeding  two  years."  It  has  been  determined  by  the  opinion  of  all  the 
Judges,  that  the  prisoner  may  be  found  guilty  of  the  conceaimeot,  whether 
charged  with  the  murder  by  the  coroner's  inquisition,  or  on  a  bill  of  indie^ 
meat  returned  by  the  grand  jury.    See  R.  v«  Cole,  S  Campb,  971. 
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the  point  in  issue.  Evidence  may  be  admissible  in  one  point 
of  vieif,  though  not  in  another.  A  question^  for  instance^ 
which  would  have  been  irrelevant  and  improper  on  the  exa- 
mination in  chief,  may  be  rendered  necessary  by  the  coarse 
of  a  cross-examination.  In  criminal  cases,  though  it  is  not 
material,  in  general,  to  inquire  into  any  other  stealing  of 
goods,  besides  that  specified  in  the  indictment,  yet,  for  the 
purpose  of  ascertaining  the  identity  of  the  person,  it  is  often 
important  to  shew,  that  other  goods,  which  had  been  upon  an 
adjoining  part  of  the  premises,  were  stolen  in  the  same  ni^t, 
and  afterwards  found  in  the  prisoner's  possession.  This  is 
strong  evidence  of  the  prisoner  having  been  near  the  prose- 
cutor's house  on  the  night  of  the  robbery ;  and  in  that  point 
of  view  it  is  material.  Thus  also,  on  an  indictment  for  the 
crime  of  arson,  it  may  be  shewn,  that  properQr»  which  had 
been  taken  out  of  the  house  at  the  time  of  the  firing  was  af- 
terwards found  secreted  in  the  possession  of  the  prisoner.  (1) 
To  give  one  other  instance:  On  an  indictment  against  a 
county,  (or  not  repairing  a  public  bridge,  the  defendants  may 
shew,  under  the  general  issue,  that  the  bridge  had  been  re- 
paired fiom  time  to  time  by  private  individuals;  for  one  ques- 
tion is,  whether  the  bridge  is  a  public  bridge ;  and  upon  that 
question  it  is  material  to  inquiry  by  whom  and  in  what  nuut- 
ner  it  had  been  repaired,  with  a  view  of  ascertaining  whether 
those  repairs  were  adapted  to  the  service  of  the  public,  or 
merely  to  the  purposes  of  ornament  or  private  convenience. 
It  is  one  medium  of  proo^  to  shew  that  the  bridge  has  been 
repaired  by  individuals ;  though  that  alone  would  be  of  very 
little  weight  (2) 

Admiisioaion       ^  the  jury  are  bound  to  try  only  the  matter  m  issue  be- 
record.  tween  the  parties,  no  evidence  need  be  given  to  prove  any  points 

which  are  admitted  on  the  record,  and  none  can  be  received 
to  dispute  an  admission  on  the  record.  (S)    Thus  in  an  action 

(1)  Rii^man'f  caie,  S  East,  P.  C.    amptonshire,  8  Maule  &  Selw.  863. 
1095.  See  Lord  Etlenborough's  judgment. 

(8)  R.  V.  the  lahabiunto  of  North-       (5)  Bull.  N.  P.  [89S.] 
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for  cutting  down  trees^  if  the  plaintiff  replies  to  the  defendant's 
plea  of  soil  and  freehold,  that  die  trees  were  his  trees  and 
fire^old,  &a,  he  thereby  admits  the  plea  of  the  defendant,  and 
cannot  dispute  that  he  had  die  freehold  of  the  soil.  So  if  a 
tenant  justifies 'for  common,  and  the  issue  on  the  right  of  com- 
mon b  found  for  the  demandant,  the  jury  cannot  find,  that  die 
tenant  did  not  put  in  his  cattle ;  for  that  is  admitted.  (1)  So 
in  an  acdon  of  debt  on  an  award,  where  the  defendant  pleads 
no  such  awardj  the  jury  cannot  find  matters  which  make  the 
award  void,  if  they  are  not  contained  in  the  award  itself.  (2) 
If  the  defendant,  in  an  acdon  of  covenant  for  not  keeping 
premises  in  repair,  plead  performance,  he  admits,  by  refiraining 
firom  the  plea  of  non  est  factum^  so  much  of  the  deed  as  is 
expended  on  the  record;  but  he  admits  no  more;  and  if 
the  [rfaintiff  would  avail  himself  of  any  other  part  of  the  deed, 
he  must  prove .  it  in  the  common  way  by  the  attesting  wit^ 


The  defendant's  plea  otjdene  administravit  admits  that  he  is 
adiiiinistrator»  and  he  cannot  afterwards  dispute  it  in  the  same 
action.  The  plea  o£  not  guilty  in  an  acdon  for  an  assault  upon 
a  person  described  as  die  wife  of  the  plaindfl^  admits  the  mar- 
riage. The  plea  dlpiymenty  in  an  acdon  of  debt  by  the  assig- 
nees of  a  bankrupt  upon  a  bond,  admits  their  dde  to  sue  as 
assignees  (4) ;  die  general  principle  bang,  that  a  party,  who 
puts  himself  upon  one  issue,  admits  all  the  rest.  To  give  one 
odier  instance :  If  the  defiaodant  in  an  action  of  trespass  jus- 
tify the  removing  of  the  object,  widi  which  he  is  charged,  as 
injurious  to  his  property,  and  the  plaintiff  reply  that  the  de- 
^gndant  removed  it  with  unneoessaiy  force,  doing  unnecessary 
damage,  &c.,  this  replicadon  admits  damage  to  a  certain  ex- 
tent,  such  as  would  justify  the  defendant  in  removing  the 


(1)  Coni.Du;.tit.PleRder,  (S.  17.)    son  v.  King,  4  Campb.  372.    Har- 

(2)  2  Roll.  Abr.  692.  I.  85.  rington  ▼.  M*Morris,  5  Taunt.  22S. 
(5)  Williams  ▼.  Sills»  2  Campb.  .     (4^  Conbie  v.  Oliver,    t  Stark. 

519.    For  other  examples,  see  Hill  v.    N.  P.  C.  76. 
Wrigbt,  2  Esp.  N.  P.  C.  669.    Wat- 
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object,  and  therefore  predudes  the  plaintiff  from  shewing  that 
no  damage  had  been  done.  (1) 

Proof  of  other  Such  evidence  alcme  ought  to  be  admitted,  as  in  some  man- 
ner bears  upon  the  question  at  issue.  An  inquiry  into  other 
transactions^  besides  those  inunediately  contested,  may  in 
some  cases  be  entirely  irrelevant.  The  relevancy  of  evidence 
must  depend  upon  the  nature  and  circumstances  of  the  par- 
ticular case;  for  all  evidence  is  to  be  considered  with  reference 
to  the  subject-matter,  to  which  it  is  applied.  For  instance^  in 
an  action  agunst  an  acceptor  of  a  bill  of  exchange,  if  the  de- 
fence is  that  the  acceptance  is  forged,  it  cannot  be  material  to 
inquire^  whether  the  person  snqpected  of  the  forgeiy  has  forged 
the  defendant's  name  to  another  acceptance.  (2)  Or  where  the 
quesdoD,  between  a  landlord  and  his  tenant,  is,  whether  rent 
was  payable  quarteriy  or  half-yearly,  it  must>  be  obvious^ 
irrelevant  to  consider  what  agreements  subsisted  between  the 
landlord  and  other  tenants,  or  at  what  time  their  rents  would 
became  due.  (5)  On  the  other  hand,  it  may  frequently  be  very 
proper,  and  in  some  cases  absolutdiy  necessary,  to  look  beyond 
the  transaction,  which  is  the  immfdiat^  subject  of  inquiry,  into 
previous  transacdons,  for  the  purpose  of  discovering  the  kQow^ 
ledgeof  the  parlieSf  thebr  motives,  or  intentioiis. 


The  case  of  Himter  v.  Gibson  and  Johnson  (4)  afibrds  an 
instance  of  this  kind.  That  was  an  action  by  an  ind<»iee 
against  the  defendants,  as  acceptors  of  an  inatrument  pmr- 
porting  to  be  a  bill  of  exchange :  a  question  arose  on  the 
third  count,  which  stated  the  bill  to  be  payable  to  bearer, 
under  the  following  circumstences :  It  appeared  in  evidence 
that  the  name  of  the  person  mentioned  as  payee  vrss  merely 
fiditiowi,  but  this  fiurt  was  not  known  to  the  plaintiff;  and  for 
the  purpose  of  shevdng,  that  the  defendants,  at  the  time  of 
their  acceptance,  either  knew  the  name  in  the  bill  to  be  ficti- 

(1)    Pickering  v.  Rudd,  1  Stark.  (3)  Carter  v.  Fryke,  Peake»  N.  P. 

N.  P.  C.  58.  C.  94 .   For  other  examplesy  see  Hol- 

(S)  Balutti  V.  Serani,  Peake,  N.  P.  combe  v.  Hewson,   3  Campb.  591. 

C.  142.    Viney  v.  Bam,  1  Evp.  N.  Sp^cely  ▼.  De  Willot,  7  East,  los^ 

P.C.  S95.  (4)  2  H.  Bl.  187.  ^88.  290.  295. 
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tions,  or  that  the  defi»idaats  had  given  authoritj  to  the  drawer 
to  draw  the  UU  in  question  payable  to  a  fictitioos  person,  the 
plainti£P pnqKwed  to^prove,  that  the  defendants  had  given  a 
gonend  authoritj  to  the  drawer  to  draw  hills  of  exchange  upon 
them,  IQ  be  made  payable  to  fictitious  persons,  and  evidence 

to  this  eflfect^as  produced;  the  counsel  for  the  defendants 

• 

objected  to  this  evidence,  on  the  ground  that  it  had  no  relap 
tion  to  the  particular  bill  in  question,  and  that  the  fects  of  any 
particular  transaction  could  not  legaQy  be  inferred  from  dr- 
oumstances  which  applied  wholly  to  other  transactions.  Lord 
Kenyon,  who  tried  the  cause,  admitted  the  evidence;  upon 
which,  the  counsel  for  the  defendants  tendered  a  bill  of  excep"* 
tions.  The  Court  of  King^s  Bench  gave  judgment  for  the 
defendant  in  error*  A  writ  of  error  was  then  brought  in  the 
House  of  Lords;  and  the  question  on  the  admissibility  of  the 
evidence  was  referred  to  the  Judges.  On  this  question  there 
was  a  division  among  the  Judges :  but  the  migority  of  them 
being  of  opinion^  that  the  evidence  ou^t  to  have  been 
received  and  left  to  the  jury,  the  judgment  below  was 
affirmed*  (1) 

When  a  right  is  claimed  by  custom  in  a  particular  manor  cnr  Proof  of  cus- 

•  t  />£••'!  ^        •  J*  •  •  *  1.  toms  in  other 

parish,  proof  of  a  sunilar  custom  m  an  adjoining  parish  or  m»-  manor^&c. 
nor  is  not  admissible  evidence.  (2)  In  the  Duke  of  Somerset's 
ca8e(S),  Lord  Cb.  J.  Raymond  said,  he  had  always  looked 
upon  it  as  a  settled  principle  in  the  lawv  that  the  customs  of 
one  manor  should  not  be  given  in  evidence  to  eaq[ilain  the 
custom  of  another  manor;  ^  for,  if  this  kind  of  evidoice  were 
to  be  allowed,  tike  consequence  seems  to  be^  that  it  would  let 
in  the  custom  of  one  manor  into  another,  and  in  time  bring 
the  customs  of  all  manors  to  be  the  same*''  And^  in  addition 
to  this  argument  of  inconvenience,  the  ol^ection  taken  to  the 
in  that  case^  namely,  tiiat  it  was  in^pfdicafale  to  the 


(0  See   infin,  as  to  the  proof  807.    9y  Buller  4.  in  Noble    v. 

0/  knpwMgit  in  is«uuig  comiterfett  Kennoway,  9  Doug.  512.  S.  P.;  by 

money.  Wood  9.  in  Doe  deoi.  Foster  v.  Su« 

(a)  D.  of  Somerset  v.  France,  1  son,  12  East,  6J.  S.  P.     Ersktne  v. 

Str.  661.     Euding  v.  Newell,  2  Str.  Ruflc»  3  GwilL  965. 
057,    Furneaiix  v.  Hutchin&i  Cowp. 
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point  in  dispute,  appears  to  be  very  strong;  customs  being 
'  diflferent  in  different  manors,  and  in  their  nature  distinct. 
Unless  therefore  some  connection  or  relation  is  prored  to  have 
existed  between  dieip,  as  by  shewing  that  they  were  all  for- 
merly  holden  under  the  same  lord,  or  that  the  one  manor  was 
anciently  parcel  of  the  other  manor  (1),  such  evidence  is  not 
admissible* 

But  several  cases  appear  to  have  determined  this  point,' 
that,  where  all  the  manors  within  a  certain  district  are  heM- 
by  the  same  peculiar  tenure,  and  a  question  arises  in  any  one 
of  them  up<Hi  an  incident  to  the  tenure,  evidence  may  be  given 
of  the  usage,  which  prevails  in  any  of  the  other  manors  with- 
in the  district     The  first  reported  case  of  this  kind  is  Cham- 
pian  V.  Atkinson  (2),  where  the  question  was,  whether  a  gen^ml 
fine  was  due  to  an  infimt  preceding  lord  during  his  minori^ ; 
and  the  defendants  were  allowed  to  give  in  evidence  upon  the 
trial  of  thb  issue,  that  other  adjoining  manors  had  the  same, 
custom,  not  to  pay  to  the  lord  before  he  wttained  his  full  age; 
and  similar  evidence  was  there  said  to  have  been  received^  on: 
a  question  of  copyhold  tenure,  between  certain  manors  in 
Middlesex.    On  ^  the  authority  of  this  case  of  Champian  v. 
Atkinson,  the  Duke  of  Somerset's  case  (8)  was  principally 
decided.    On  a  trial  at  bar  in  that  case»  where  the  issue  was, 
whc^er  a  general  fine  was  due  firom  the  tenants  of  certain, 
manors  in  Cmdberland  to  the  Duke  as  next  admitting  lord, 
the  court  after  much  argument  admitted  evidence,^  that  the 
same  fines  had  been  paid  in  similar  cases  to  the  lords  of  oAer 
manors.    Lord  Ch.  J.  Raymond  and  R^nolds  J.  laid  down 
the  general  rule  as  above  stated,  and  were  strongly  againstad- 
mitting  the  evidence;  but  afterwards  agreed  to  receive  it,  on 
the  authority  of  the  precedent  in  Keble,  and  of  cases  said  to 
have  been  so  ruled  on  the  northern  circuit     Fortescue  J.^  the^ 


(1)  Moulin  v.  Dalison,  Cro.  Car.  appeal  to  the  H.  of  Lords  from  the 

484.  judffment  of  Lord  Talbot  Ch. ;  Dean 

{i\  3  Krb.  90.  on  Tr.  at  bar.  and  Chapter  of  Ely  v.  Warren,  8  Atk. 

(3)  D.  of  Somerset  v.  France,  1  189.  S.  P.  •    See  also  Cowp.  807, 

Str.  658.    See  also  Lowther  V.  Raw  808.;5T.R  31.;  and  1   Maule  & 

and  others,  Fortesc.  44. > 55,  S.  P.,  on  Sel.  662. 
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only  other  Judge  present,  thought  the  evidence  admissible, 
and  made  a  distinction  between  the  custom  and  the  tenure  of  a 
manor;  and  as  the  question,  there  to  be  tritii^'  merdy  con- 
cerned the  tenure  of  the  plaintifTs  manors,  he  Wku  of  o[Mnion 
that  it  would  be  proper  to  inquire,  what  were  the  qualities  that 
attended-  other  estates  holden  by  the  same  tenure.  In  the 
case  of  Fumeaux  v.  Hutchins,  en  a  question  relative  to  the 
custom  of  tithing  (1),  Lord  Mansfield,  after  laying  down  the 
general  rule,  that  *<  proof  of  the  custom  in  one  parish  is  not 
evidaice  to  affect  another  parish,''  adds  this  qualification, 
^  unless  the  custom  is  laid  as  a  general  custom  of  the  coun- 
try.'' Thus,  where  half  of  a  river  belongs,  by  the  constant 
custom  of  the  country,  to  the  lords  of  the  manors  on  each  side 
of  the  water,  proof  of  the  custom  in  one  manor  is  evidence  of 
the  same  customary  right  in  another.  (2)  It  is  evidence  of  a 
custom  pervading  one  common  dUstrict  of  manors* 

In  the  cases  which  have  been  cited,  proof  of  a  general  right 
over  one  entire'district  was  admitted  to  explain  and  aiiect  the 
rights  of  diffisrent  persons  in  different  parts.  Upon  the  same 
principle^  the  late  case  of  Sir  Thomas  Stanley  v.  White  (3) 
was  determined.  This  was  an  action  of  trespass  for  cutting 
down  the  plaintiff's  trees ;  the  defendant  pleaded  his  soil  and 
freehold  in  the  close,  upon  which  the  trees  were  growing,  &c. : 
the  plaintiff  replied,  that  the  trees  were  his  trees  and  freehold.  . 
It  appeared  on  the  trial,  that  the  trees  in  question  grew  in  a 
woody  belt,  of  considerable  extent,  entire  and  undivided, 
which  encircled  the  plaintiff's  manor,  and  lay  contiguous  to  a 
number  of  closes  belonging  to  several  owners,  one  of  which 
closes  was  that  of  die  defendant  Evidence  was  admitted  of 
several  acts  of  ownership,  in  different  parts  of  tiie  belt,  by 
those  under  whom  the  plaintiff  claimed,  which  had  been  ac- 
quiesced in  by  the'  owners  of  the  adjoining  land.  And  the 
Court  of  King^s  Bench  afterwards,  on  a  motion  for  a  new 


(1}  Cowp.  SOS.  (5)  14  East,  333.  Bryan  ▼•  Win- 

(2)  1  M aule  &  Bel.  668.  wood,  1  Taunt   «0S.    Tyrwhitt  v 

Wynne.  2  Bam.  &  Aid.  554. 
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trifd,  adjudged  the  evidence  to  have  been  properly  admitted, 
as  evidence  of  the  general  right  through  the  whole  eiftent  of 
the  inclosure. 

The  general  rule,  then,  is,  that  a  custom  of  tithing,  &c.  in 
one  parish,  is  not  evidence  of  a  custom  in  another.  Soy  in 
an  action  by  a  rector  for  titlies,  where  the  point  in  issue  is, 
whether  there  exists  a  modus  of  a  certain  sum  of  money  for  a 
particular  farm  in  a  township  within  the  parish,  the  defendant 
will  not,  in  general,  be  allowed  to  inquire,  whether  other 
•  Sums  in  the  same  township  are  not  subject  to  the  same  pay« 

ment  Sudi  an  inquiry,  however,  may  be  veiy  proper  on  die 
other  side,  in  cross-examination,  for  the  purpose  of  shewing 
that  such  payments  cannot  be  a  modus,  consistently  with  the 
evidence  which  has  been  previously  adduced.  This  was  lately 
adjudged  to  be  admissible  in  the  case  of  Dlundell  v.  Howard.  ( 1 } 
The  question  there  was  not  put  by  the  definidant  with  a  view 
of  supporting  the  modus  set  up  by  him ;  but  was  put  by  the 
plaintifi,  in  order  to  shew  that  this  and  similar  payments  by 
the  occiqiiers  of  di£&rent  tenements  were  merely  portions  of  a 
sum  in  gross  paid  thrbughout  the  township  by  way  of  compo* 
si^jon,  and  could  not  be  a  modus,  since  the  ecclesiastical  sur-' 
yeys,  which  had  been  produced  on  the  part  of  the  rector, 
were  entirely  silent  as  to  any  modus  co-extensive  with  the 
township. 

Efidence  of         As  evidence  is  to  be  confined  to  the  points  in  issue,  the 
cbftTBictcr* 

character  of  either  party  cannot  be  inquired  into,  in  a  civil 

suit,  unless  it  is  put  in  issue  by  the  nature  of  the  proceeding 

itself.  (2)    Thus,  in  an  action  of  ejectment  by  an  heir  at  law, 

to  set  aside  a  will  for  fraud  and  imposition  committed  by  the 

defendant,  witnesses  cannot  be  examined  to  the  defendant's 

good  character.  (3)    So,  on  the  triid  of  an  information  against  * 

the  defendant  for  keeping  fidse  weights,  where  it  was  proposed 

to  call  witnesses  on  behalf  of  hb  character,  Eyre  C.  B.  ruled 


(1)1  Mtule  Se  Sel.  292.  (3)  Goodright  dem.  Farr  ?.  Hidb, 

(2)  Bull.  N.  P.  [2S8.]  Bull.  N.  P.  296. 
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that  such  evidence  was  not  admissible  in  a  civil  suit  (L) 
<^The  oBSsDce  imputed  is  not,"  he  said,  **  in  the  shape  of  a 
crime.  To  admit  such  evidence  would  be  contrary  to  the 
true  line  of  disdncdon,  which  is  this,  that  in  a  direct  prosecu- 
tion for  a  crime  it  is  admiRsible^  but,  where  the  prosecution  is 
not  directly  for  the  crime  but  for  the  penalty,  it  is  not.  If 
evidence  to  character  were  admissible  in  such  a  case  as  this, 
it  would  be  necessary  to  try  diaracter  in  eveiy  charge  of  fraud 
iqpon  the  excise  and  customJioose  laws." 

On  the  trial  of  an  indictment  for  a  rape,  evidence  is  admis- 
rible  on  the  part  of  the  prisoner,  that  the  woman  bore  a 
notoriously  bad  character  for  want  of  chastiQr  and  common 
decency,  or  that  she  had  before  been  crinunally  connected 
with  the  prisoner:  but  it  cannot  be  shewn,  that  she  had  a 
criminal  connection  with  other  parsons.  (2)  And,  on  an  m* 
dictment  for  an  assault  with  intent  to  commit  a  rape,  general 
evidence  oi  the  woman's  bad  character,  previous  to  the  sup- 
posed offence,  is  clearly  admissible ;  but  evidence  of  particubir 
facts,  to  impeach  her  chastity,  cannot  be  received  in  this  case 
more  than  in  the  last,  not  even  for  the  purpose  of  contradict- 
ing her  answers  in  cross-examination,  (d)  Her  answers  to 
questions,  respecting  particular  focts,  not  involved  in  the  issue, 
are  conclusive.  And  if  on  cross-^xaminatimi  she  admit  her 
own  misconduct  in  some  earlier  transactions,  it  would  be  pro« 
per,  on  re^examinaticm,  to  inquire  into  her  ccMuluct  subsequent 
to  such  transactions,  for  the  purpose  of  restoring  her  credit ; 
other  witnesses  may  also  be  called,  to  shew  that  she  has  since 
retrieved  her  character.  (4) 

In  trials  for  felony  and  high  treason,  and  in  trials  also  for 
misdemeanors,  (where  the  direct  object  of  the  jMosecution  is  to 
punish  the  offence),  the  prisoner  is  always  permitted  to  call 


( 1 )  Attorney-General  v.  Bowman,       (9)  R.  ▼.  Clarke,  2  Starkie,  N.  P.  C. 
S  Boa.  &  Pull.  553.  (a)  S49.  b^  Mr.  Justice  Holrojd. 

(s|  Hodgson's  case,  by  a  majoritv        (4)  lb.  S4S. 
of  tne  Judges  on  a  case  reservedf. 
1S12.  MS» 
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witnesses  to  his  general  character;  and  in  every  case  of  doubt, 
proof  of  good  character  will  be  entitled  to  great  weight.  The 
inquiry  as  to  the  prisoner's  general  character  ought  manifestly 
to  bear  some  anal<^  and  reference  to  the  nature  of  the  charge 
against  him.  On  a  charge  of  stealing,  it  would  be  irrdevdit 
and  absurd  to  inquire  into  the  prboner's  loyalty  or  humanity ; 
on  a  charge  of  high  treason,  it  would  be  equally  absurd  to 
inquire  into  his  honesty  and  punctuality  in  private  dealings. 
Such  evidence  relates  to  principles  of  moral  conduct,  which, 
however  they  might  operate  on  other  occasions,  would  not  be 
likely  to  operate  on  that  which  alone  is  the  subject  of  inquiry; 
it  would  not  afford  the  least  presumption,  that  the  prisoner 
mi^t  not  have  been  tempted  to  commit  the  crime  for  which  he 
is  tried,  and  is  therefore  totally  inapplicable  to  the  point  in 
question*  The  inquiry  must  also  be  as  to  the  general  cha- 
racter; for  it  is  general  character  alone  which  can  afford 
any  test  c^  general  conduct,  or  raise  a  presumption  that  the 
person,  who  had  maintained  a  &ir  reputatim  down  to  a  cer- 
tain period,  would  not  then  begin  to  act  a  dishonest  unworthy 
part.  What,  then,  is  evidence  of  general  character  ?  One  me- 
dium of  proo^  is  by  shewing  how  the  person  stands  in  general 
estimation ;  proof  that  he  is  reputed  to  be  honest,  is  evidence 
of  his  diaracter  for  honesty,  and  the  spedes  of  evidence 
most  commonly  resorted  to  in  such  inquiries.  It  frequently 
occurs,  that  witnesses,  after  speakbg  to  the  general  opinion 
of  the  prisoner's  character,  state  their  personal  experience 
of  his  honesty ;  but  this  statement  is  admitted,  rather  f]x>m 
favour  to  the  prisoner,  than  strictly  as  evidence  of  general 
character.  In  cases  where  the  intention  filhns  a  principal  in- 
gredient in  the  offence,  a  wider  scope  is  allowed.  On  a  chaige 
o(  murder,  for  instance,  expressions  of  good  will  and  acts  of 
kfaidness,  on  the  part  of  the  prisoner  towards  the  deceased, 
are  always  considered  important  evidence,  as  shewing  what 
was  his  general  disposition  towards  the  deceased,  from  which 
the  jury  may  be  led  to  conclude,  that  his  mtention  could  not 
have  been  what  the  charge  imputes. 

ft 

On  trials  for  high  treason,  where  the  guilt  is  in  the  trai- 


I 

Sect.  3.]    Evidence  confined  to  Points  in  Issue.  VT7 

torous  intent,  ah  inquiry  has  often  been  allowed  into  the  con- 
duct and  sentiments  c^  the  prisoner  on  particular  occasions; 
but  stiO,  with  reference  to  the  overt*acts  charged  in  the  indict- 
ment, and  to  the  transactions  which  are  proved  i^ainst  him. 
In  Hardy's  case(l),  this  subject  underwent  considerable  dis-  , 
cnssion.  The  question  there  put  to  the  witness  was  this; 
whether,  from  his  personal  acquuntance  witli  the  prisoner,  he 
had  ever  heard  him  state,  what  was  his  plan  of  .reform  ?  This 
question  was  objected  to.  The  overt-^act  charged  was,  that 
the  prisoner,  for  the  purpose  of  accomplishing  the  treason  of 
compassing  the  king^s  death,  did  conspire  with  others  to  call 
a  convention  of  the  people,  in  order  that  the  convention  might 
depose  the  king ;  and  the  counsel  for  the  prisoner  submitted, 
that  for  the  purpose  of  shewing  that  the  convention  was  con- 
sented to  be  held,  not  with  the  design  imputed  by  the  indict- 
ment, but  with  an  innocent  design,  they  might  go  into  evidence 
of  what  the  prisoner  had  at  other  times  declared,  inasmuch  as 
the  counsel  for  the  prosecution  had  gone  into  all  that  the 
prisoner  had,  at  any  part  of  his  life,  declared  touching  this 
fiict,  and  had  gone  also  into  evidence  of  what  other  members 
of  the  corresponding  societies  had  said.  They  then  defended 
the  question  by  an  able  argument,  in  the  course  of  which 
several  cases  were  cited  from  the  State  Trials ;  particularly  the 
case  of  Lord  Russel,  the  one  which  came  nearest  in  principle 
to  that  under  discussion,  where  the  charge  against  the  pri- 
soner was  for  compassing  the  king^s  death,  and  the  overt-aa 
was,  consulting  to  raise  rebellion  and  sdze  the  king's  guards; 
and,  Lord  Russel,  in  his  defence,  called  many  witnesses  to 
speak  to  his  affection  towards  the  government  and  his  detest- 
ation of  risings  against  it ;  some  of  the  witnesses  gave  evidence 
of  his  conversations  and  sentiments  on  this  subject,  shewing 
his  aversion  to  all  risings  of  the  people :  Dr.  Burnet  and  Dr. 
Cox,  in  particular,  spoke  fully  to  this  point,  and  without  any 
objection  either  from  the  court  or  from  the  counsel  for  the 
prosecution.     After  the  question,  in  Hardy's  case,  had  been 

(1)  24  Howell's  State  Trials,  106S    O'Conner,  27  Ho\yelI,  State  Trials, 
—  1093.  See  trial  of  O'Coigly  and    p.  3i. 

voi».  I.  n' 
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argued  at  some  fetigdi»  Loud  Oi.  J.  Eyie  is  repotted  to  have 
tiius  addressed  hbnself  to  tbe  prisoner's  coiiiisei(l),  *^  I  do 
Hot  know  whether  you  can  be  content  to  acquiesce  in  die 
opinion  diat  "we  atfe  inclined  to  form  upon  the  subject,  in 
which  we  go  a  certain  way  wilii  you.  Nothing  is  so  dear,  as 
that  all  declan^ns  which  apply  to  facts,  and  eren  apply  to 
the  particulajr  case  that  is  charged,  thou^  ihe  uitent  should 
make  a  part  of  that  diarge,  are  evidence  against  a  prisoner, 
and  are  not  evidence  for  him,  because  die  presumption,  upon 
which  dtelsrations  are  evidence,  is,  that  no  man  would  declare 
any  thrng  i^faist  himself^  unless  it  were  true ;  but  that  every 
Inite,  If  he  were  in  difficulty,  or  in  the  view  to  any  diffi- 
culty, would  itake  declarations  for  hhnself.  Those  declar- 
ation, if  bfiered  as  evidence,  would  be  olfered,  therefore,  u^Km 
no  ground  whidb  entitles  them  to  credit  That  is  die  general 
^mle*  But  if  the  question  be,  what  was  lite  political  specdative 
opinion  which  this  man  entertained,  touching  a  reform  of  par- 
liatooAt)  i  believe  we  all  tliink  diat  ophdon  may  vefy  well  be 
learned  and  discovered  by  the  conversations  which  he  has  fadd 
at  any  time  or  in  any  place.''  (2)  The  question  afterwards  put 
to  the  witness,  was,  whether,  before  the  time  of  the  conventiori 
^wfakii  was  imputed  to  the  prisoner,  he  had  ever  heard  from 
liim  what  his  objects  were,  and  whether  he  had  at  all  mixed 
^himself  in  that  business  ?  and,  in  answer,  the  witness  stated 
"what  he  had  heard  from  the  prisoner  respecting  hb  plan  of 
reform.  (9)  In  the  case  of  Walker  and  (rthers  (4),  who  were 
tried  for  a  eonspira<7  to  overthrow  the  government,  and  the 
evidence  was,  that  the  conspimcy  existed  and  was  brouglit  into 
otterfr<u!t  at  meetings  in  the  presence  of  Walker,  the  counsel 
for  dbe  prisonas  was  aUowed  to  adc  a  witness,  whether,  at  any 
of  these  times,  he  had  ever  heard  Walker  uttar  any  word 

(n  94  Howell,  St.  Tr.  1094.  nesses,  was,  as  to  what  the  prisoner 

(S)  As  to  the  extent  of  this  rule,  had  declared  to  be  the  obiBct  of  die 

to  cQiMrersations    **tti   any   Hme/*  corresponding  societies?  This  was  not 

howi^er  remote ;  see  infra,  p.  185.  opposed,  and  seems  to  have  been  ad* 

(S)  84  Howell's  St.  Trials,  p.  1097.  mitted  by  the  Court  to  be  correct. 

Another  question,  which  the  report  lb.  p.  1101. 

states  to  have  been  put  bv  the  pri-  (4)  lb.  p.  1131. 

soner^s  counsel  to  one  or  the  wit- 
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incon^isteiit  with  the  duty  of  a  good  sdbject  ?  The  question 
W98  oppose^  but  held  by  Mr.  Justice  Heath  to  be  admis- 
sible. They  were  allowed  also  to  inquire  into  the  general 
dedaiatfons  of  the  prisoner  at  those  meetings^  whether  the 
witness  h^d  heard  him  say  any  thing  that  had  a  tendenqr  to 
disturb  the  peace  of  the  kingdom ;  and  questions  to  the  same 
eSe^et  were  put  to  many  other  witnesses  in  succession. 

The  rule»  thiut  all  manner  of  evidence  ought  to  be  rejected  Rule  in  crimi* 
which  is  foreign  to  the  points  in  issue,  applies  more  stronglyi  ^^^^^' 
if  possible,  to  criminal  prosecutions  than  to  civil  cases.  This 
rule  is  founded  in  common  justice;  for  no  person  can  be  ex- 
pected to  answer^  unprepared  and  at  once,  for  every  action  of 
his  life.  In  treason,  therefore,  no  evidence  is  to  be  admitted 
of  any  overt-act  that  is  not  expressly  laid  in  the  indictment 
This  WBB  the  rule  at  common  law :  and  it  is  again  prescribed 
and  enf(»ced  by  the  statute  of  W.  S^  which  contains  an 
express  provision  to  that  effect(l),  in  consequence  of- some 
encroachments  that  had  been  made  in  several  state-prosecu- 
ti0ns.(2)  The  meaning  of  the  rule  is,  not  that  the  whole 
detail  of  fiicts  should  be  set  forih^  but  that  no  overt-act 
amoonting  to  a  distinct  independent  charge  though  foiling 
under  the  same  head  of  treason,  shall  be  given  in  evidence^ 
unless  it  be  eoqpressly  laid  in  the  indictment;  but  still,  if  it 
conduce  to  the  proof  of  any  of  the  overt-acts  which  are  laid, 
it  may  be  brought  as  evidence  of  such  overt-acts.  (3)  With 
this  view,  the  declarations  of  the  prisoner,  and  seditious 
language  used  by  him,  are  clearly  admissible  in  evidence,  as 
^cplaining  his  conduct,  and  shewing  the  nature  and  object  of 
the  conspiracy*  (4>)  And  acts  of  treason,  tending  to  prove  the 
overt-acts  charged,  diongh  committed  in  a  foreign  country, 
maybe  given  in  evidence*  (5) 

(\)  7  W«  0.  c.  5.  S.S.  a  tbreatening  letter,  a  subsequent 

(2)  Foster,  845,  6.  letter  from  the  prisoner,  explanatonr 

(3)  Id,  9.  846.  Vaughan's  case,  of  that  stated  on  the  record,  is  ad- 
5  St  IV.  9.  Peaoon's  oise,  9  St.  missihle.  Robinsofi's  ease,  $  East. 
Tr.  8.  1  Campb.  400.  P.  C.  1 1 12. 

(4)  R.  V.  Watson,  9  Starve,  134.  (6)  Fost  10.  Deacon's  case^  St 
So  on  an  indictment   for  sending  Tr.  a. 
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On  the  trial  of  an  indictment  for  burglary  and  larceny  (1), 
it  appeared  upon  the  evidence,  that  the  prisoners  might  have 
entered  the  house  before  it  was  dark,  and  that  they  had-  not 
taken  any  part  of  the  goods  at  the  time  when  they  were  dis- 
covered in  the  house;  upon  which  the  counsel  for  the  prose- 
cution proposed  to  give  evidence  of  a  larceny  in  the  house 
conunitted  by  the  prisoners  on  a  preceding  day ;  but  the  Court 
rejected  the  evidence,  on  the  ground  that  it  tended  to  prove  a 
fidony  of  a  totally  distinct  kind ;  the  prisoners  were,  therefore, 
acquitted  on  this  charge,  but  afterwards  indicted  again  for  the 
other  oflence,  and  convicted. 

It  would  not  be  allowable  to  shew,  on  the  trial  of  an  indict- 
ment, that  the  prisoner  has  a  general  disposition  to  commit 
the  same  kind  of  offence,  as  that  charged  against  him.  Thus, 
in  a  prosecution  for  an  in&mous  crime,  an  admission  by  the 
prisoner,  that  he  had  committed  such  an  oflence  at  anothar 
time,  and  with  another  person,  and  that  he  had  a  tendency  to 
such  practices,  ought  not  to  be  received  in  evidence.  (2)  But 
on  an  indictment  for  uttering  a  bank-note,  knowing  it  to  be 
forged,  proof  that  the  prisoner  had  passed  other  forged  notes 
of  the  same  kind,  is  clearly  admissible,  as  shewing  that  he 
knew  the  note  in  question  to  be  forged  (3);  and  on  a  prosecu- 
tion for  uttering  counterfeit  money,  the  fiict  of  the  prisoner 
having  other  counterfeit  money  upon  him,  or  of  his  having 
uttered  other  pieces  of  money  of  the  same  kind,  is"  evidence 
of  his  having  known,  that  the  money  which  he  uttered  was 
counterfeit  (4)  Such  evidence,  far  from  being  foreign  to  Ae 
point  in  issue,  is  extremely  material ;  for  the  head  of  the  oflence 
charged  upon  the  prisoner  is,  that  he  did  the  act  with  know- 
ledge: and  it  would  seldom  be  possible  to  ascertain,  under 
what  circumstances  the  uttering  took  place,  whether  from 
ignorance,  or  .with  an  intention  to  commit  a  fraud,  without 


(1)  R.  V.  Vandercomb  and  Abbott,  (s)  R.  v.  Wylie,  l  New.  Rep.  9S. 

8  Leach,  Cr.  C.  816.  R*.  v.  Bali,  1  Cam^.  9S4. 

(SJ)  R.  V.  Cole,  Mich.  term.  1810,  (4)  i  New.  Rep.  95. 
'  the  Judges,  MS. 
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inqoiriiig  into  the  demeanour  of  the  prisoner  in  the  course  of 
other  tranaactions.  The  more  detached  in  point  of  time  the 
previous  utterings  are,  the  less  relation  they  will  bear  to  that 
stated  in  the  indictment;  and  the  question  then  would  be» 
whether  the  evidence  is  suffieient  to  warrant  the  inference  of 
knowledge  at  one  time,  from  such  pardcukr  transactions  at 
another  time.  (1)  That  is  a  question  entirely  for  the  jury. 
But  whatever  weight  the  evidence  may  have^  (which  is  quite 
another  considerationi)  it  is  clearly  admisfl^Ue;  not  as  evidence 
of  another  offisnoe,  but  simply  of  another  transaction,  in  which 
the  prisoner  was  engaged. 

On  an  indictment  against  several  prisoners,  for  a  oonq^iracy 
to  carry  on  the  business  of  common  cheats,  proof  is  admis- 
sible^ that  the  prisoners,  at  a  different  time,  made  similar 
rqiresentations  to  other  tradesmen  besides  those  named  on  the 
record  (2):  cumulative  instances  are  necessary  to  prove  the 
offence ;  the  same  sort  of  evidence  is  allowed  in  an  indict- 
ment for  baniatry^  and,  as  before  mentioned,  in  prosecutions 
fox  the  greatest  of  all  offences,  high  treason.  The  same  kind 
of  proof  ^  constantly  admitted  in  trials  for  murder ;  in  which, 
former  grudges  and  antecedent  menaces  are  evidence  of  the 
prisoner's  malice  against  the  deceased. 

On  the  trial  of  an  indictment  against,  several  perstms  for  a 
conspiracy  in  unlawfully  assembling  for  the  purpose  of  excit- 
ing discontent  and  disaffection,  it  would  be  inrdevant  to 
inquire^  on  behalf  of  the  defendants,  what  the  conductpf  those, 
employed  to  disperse  the  meetings  may  have  been  at  the  time 
of  the  dispersion,  if  no  evidence  has  been  previously  offered, 
on  the  part  of  the  prosecution,  as  to  the  conduct  of  the  mee^ 
ing  at  that  time  or  subsequently ;  for  the  amduct  of  the  dis» 
persers  of  the  meeting  can  have  no  bearing  on  the,  intention 
and  object  of  the  meeting  itself;  in  other  words,  it  is  irrelevant 
to  the  matters  in  issue*  (3)    In  such  a  prosecution,  as  the 

(n  1  New.  Rep.  94.  (3)  R.  v.  Hunt,  S  J9aro.  Al3.  St9, 

(9)  R.  V.  Roberti^  1  Canipb.  400.      577. 
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materiid  points  for  the  oonsidemtion  of  die  jdry  ore^  die 
general  character  and  intention  of  the  assemUyi  and  the  par- 
ticular case  of  each  defendant  as  connected  with  that  general 
character,  it  would  be  relevant  to  prove,  on  the  part  of  die 
prosecution,  that  bodies  of  men  eame  from  diftrent  parts  of 
the  country  to  attend  the  meeting,  arranged  and  oifpm- 
ized  in  the  sai^e  manner,  and  acting  in  concert.  It  would 
be  relevant  also  to  shew,  that  eaily  on  the  day  of  the  meethig, 
in  a  spot  at  some  distance  fidkn  die  place  of  meeting,  (from 
which  very  spot  a  body  of  men  came  afterwards  to  the  place 
of  meeting,)  a  great  number  of  persons,  so  organized,  had 
assembled,  and  had  there  conducted  themselves  in  a  disloyal, 
riotous,  or  seditious  manner.  (1)  Further,  it  would  be  rele- 
imnt,  on  a  such  a  trial,  to  produce  in  evidence  certain  reso- 
lutions, which  had  been  proposed,  l^  one  of  the  defendants^ 
at  a  large  assembly  in  another  part  of  the  country,  very  re- 
cendy  held  for  the  same  profesied  object  and  purpose  as 
were  avowed  by  the  meeting  in  question,  that  defendant  having 
acted  at  both  meetings  as  president  or  chairman :  ina  question 
of  intentitti,  as  this  is^  it  is  most  clearly  relevant  to  shew, 
•againat  that  individual,  that,  at  a  rimilar  meeting,  held  for  an 
object  professedly  similar,  sudi  matters  had  passed  under  his 
immediate  auspices.  (2) 

The  plea  of  iiot  guilty  puts  in  issue  all  die  material  pttrte  of 
the  indictment;  and  under  this  plea  the  prisoner  may  give  in 
^evidence  any  matter  of  justification,  excuse^  or  esdmuation. 
And  if  some  other  acts  of  the  prisoner,  besides  those  which  are 
the  subject  of  the  indictment,  are  proved  against  him  for  the 
purpose  of  shewuig  his  design  m  the  affiiir  in  question,  he 
will  be  allowed  to  eiLpliSin  those  parts  (MPhis  conduct,  and  with 
this  Tiew  may  give  in  evidence  other  contemporaneous  par- 
ticulars of  his  conduct,  widch  ^ew  tbat  he  had  a  dilferent 
des^  from  that  impirted  to  him.  This  limitation  (namely, 
duit  the  particulars  oflfered  ki  evidence  by  the  prisoner  ought 
to  be  contemporaneous  with  those  proved  on  the  other  side, 

'     (1)  R.  V.  Hunt,  s  Bam.  Aid.  579.  574.  (7)  Ibid. 
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or  at  least  oonfined  wkhin  the  same  limits,  to  whkA  the  eivi- 
denoe  on  the  part  of  the  prosecution  is  subject)  appears  te  be^ 
mat  ugrsasmisMe ;  for  otherwise  the  prisoner  woidd  be  at 
lihmUji  ta  take  the  whcde  range  of  his  life,  in  the  course  of 
wUch  his  dMuracter  and  his  designs  may  have  undergone  a 
oampiele  diange.     This  observation,  however,  is  made  with 
great  deferenoe;  as  the  rule  certainly  appears  to  have  been 
carried  much  fiiither  in  one  of  die  modem  state  trials,  in  die 
ease  of  H<Nnie  Tooke.  {1)    In  that  case,  sevend  publications 
were  given  in  evidence^  on  the  part  of  the  crown,  containing 
republican  <^inions,  whidi  had  been  distributed  by  the  prisoner 
during  the  period  sangned  in  the  inifictment  for  the  existence 
of  the  ecmspira^i  and  tliis  evidence  was  much  rdied  on,  as 
shewing  that  the  notion  of  a  reform,  winch  was  expected  to  be 
set  up  by  the  prisoner  in  his  defence,  was  a  mere  pretext  to 
cover  his  treasonable  designs:  to  repd  this  condusion,  the 
coonadi  for  the  prisoner  oflfered  in  evidence  a  book,  which  had 
been  written  by  the  prisoner  twelve  years  before,  on  the  sub- 
ject of  parliam^itary  reform ;  the  evidence  was  objected  to, 
as  havmg  no  rdadon  with  the  pardcnlar  transaction  in  ques- 
tion) and  beoanse  the  prisoner's  opinions,  whatever  diey  were 
fiMVierty,  woifjbt  have  afterwards  changed.    But  Lord  Oi.  J. 
-Eyre  said,  Aat  the  question  was  not  whether  diis  book  had  a 
reference  to  the  conspiracy  charged,  but  whedier  if  had  not 
reference  to  the  proof  ^ven  in  support  of  die  charge;  and  he 
thought  it  evidaiee  to  rebut  die  supposition,  that  the  reform  of 
^parliament  was  a  pretence  made  by  the  prisoner.    The  book 
aecordingly  received  in  eridence. 


The  rule,  which  is  now  die  sutject  of  discussion,  will  be 
forlher  illustrated  by  considering  the  efiect  of  judgments  by 
ddaidt,  df  the  payment  of  money  into  court,  and  of  particulars 
of  demand  under  a  Judge's  order. 


(1)1  Eait,  P.  C.  61.  Gurne/s  Re-  and  Perry,  S  Canipb.  400.    Sec  iJso 

port,  2  vol.  36.  S.  C.  Howell's  St.  Tr.  Ld.  G.  Gordon's  cmc,  21  HowetPs 

vol.  25. 345.  S.  C.     See  the  obseiV-  St.  Tr.  fiU. 
ation  on  this  point,  in  R.  v.  Lambert 
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judgmeDt  by        First,  as  to  judgments  by  debult  —  A  jud^ent  by  d^ 

fault  is  an  admission  of  the  cause  of  action«  Thus  in  an  actkm 
on  a  bill. of  exchange  against  the  defendant  as  acceptor,  it  ad- 
mits that  he  accepted  it,  and  that  the  bill  is  as  stated  in  the 
declaration ;  and  he  cannot  afterwards  shew  on  the  execution 
of  a  writ  of  inquiry,  that  be  had  not  accepted  it  (1);  nor  can 
he  object  to  tlie  sufficiency  of  the  stamp,  on  which  the  bill  is 
drawn;  the  only  use  in  producing  the  bill  is,  for  the^purpose 
of  seeing  whether  there  is  any  indorsement  upon  it,  of  money 
having  been  paid.  (2)  So  in  an  action  for  goods  sdd  and  de- 
livered, or  for  money  had  and  received,  tlie  defendant,  by  suf- 
fering judgment  to  go  by  de&ult,  admits  that  something  is 
due ;  and  he  cannot  afterwards  dispute  the  omtract  of  sale^ 
or  shew  fraud  on  the  part  of  the  plaintiff  in  making  the  con- 
tract (3);  but  the  plaintiff  will  only  have  to  prove  the  amount 
due  to  him.  So  on  the  execution  of  a  writ  of  enquiry  after 
judgment  on  demurrer,  the  defendant.cannot  controvert  any 
thing  but  tlie  amount  of  the  sum  in  demand :  as,  in  an  action 
for  goods  sold  and  delivered,  to  which  the  defendant  pleaded 
coverture,  and  the  plaintiff  replied,  that  the  defendant's  hus- 
band had  resided  abtoad,  and  that  the  defendant,  during  all 
the  time,  &c.  had  carried  on  trade  as  2k  feme  solej  the  Court 
were  of  opinion,  that,  after  judgment  on  demurrer  to  this  re- 
plication, evidence  of  the  wife  having  acted  as  agent  to  the 
husband  ought  not  to  have  been  admitted  on  the  execution  of 
the  writ  of  enquiry ;  that  the  only  question,  to  be  decided  by 
the  jury,  was  oa  the  amount  of  the  debt,  and  that  the  questiony 
whether  the  debt  had  been  contracted  by  the  defendant  as 
agent  for  her  husband,  or  in  her  separate  capacity,  ought  to 
have  been  considered  as  determined  by  the  record.  (4)  After 
judgment  by  default  of  a  co-defendant,  the  plaintiff  cannot 
be  nonsuited  as  to  the  other  defendant ;  but  if  the  plaintiff 


(1^  Green  v.  Heartie,  3  T.  R.  301.  (3)  East  Ind.  Comp.  ▼.  Glover. 

Bevis  V.  Liadfell,  S  Str.  1 149.  1  Str.  618. 

(2)  3  T.  R.  509.  Billers  v.  Bowles,  (4)  De  Gnillon  v.  L'Aigle,  1  Bos. 

Barnes  Rep.    Ellis  v.  Wall,  ib.  Bay-  &  Piili.  368. 
ley  on  Bills,  827  ;  and  Milb  v.  Lyne, 
MS.  case  there  cited. 
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iiiil  to  make  out  his  case,  die  other  defoidant  most  have  a 
verdict.(l) 

Secondly,  as  to  payment  of  money  into  court.  •—  Such  pay-  Fnyment  of 
meat  is  in  general  an  adnowledgment  of  the  r^ht  of  action  qq^j^ 
to  die  amount  of  the  particular  sum.  (2)  And  as  it  is  an  ac- 
knowledgment on  record,  the  party  cannot  recover  it  back^ 
although  he  has  paid  it  wrongfully  or  hy  mistake.  (S)  It  is  an 
admission  by  the  defendant,,  that  the  pkdntiff  has  a  l^al  de- 
mand to  a  certain  extent ;  but  it  is  not  an  acknowledgment 
beyond  that  amoimt,  and  will  not  prednde  the  defiendant  from 
taking  any  ol^ection  to  the  action  with  respect  to  any  other 
part  of  the  donand,  to- which  the  pajonent  of  the  money  does 
not  i^fyply,.  although,  if  no  m<Miey  had  been  brought  into 
court,  the  objecdon  might  have  been  a  bar  to  the  whdie  d^ 
mand.(4} 

^  Where  there  is  a  count  on  a  special  contract  togedier  widi 
money  counts,  -  payment  of  money  generally  upon  die  whole 
dedaradon  is  an  admissicm  of  die  contract  on  every  count,  to 
which  die  ccmtract  is  in  its  nature  applicable ;  and  after  sudi 
an  admission,  the  defisndant  will  be  preduded  firom  disputing 
the  existence  of  the  contract  as  stated.  (5)  Thus  in  the  case 
of  Cox  V.  Brain  (6),  where  the  declaration  stated  a  spedfic 
bargain  to  pay  a  particular  sum  of  mcmey  for  certain  articles^ 
a  gneral'  pqnnent  of  part  of  the -money  into  Court,  by  ad- 
mitting die  bargain,  admitted  also  the  sum  which  was  origin- 
ally due;  .  and  the  only  question  that  could  be  raised  after 
that  admission^  would  be,  whether  die  remainder  of  the  money 


(1)  Hannay  v.  Smith  &  another,  Pull.  59S. '  Malcolm  v.  Fullarton,  s 

3  T.  R.  669.  T.  R.  645. 

(2)  5  Burr.  2640.  1  T.  R.  46S.  (4)  Cox  V.  Parry,  1  T.  R.  464. 
9  £ast,  134.  By  the  modern  jjrac-  MelDsh  v.  Alloutt,  9  Maule  &  Sel. 
tice,  the  plaintiff  may  he  nonsuited,  106.  Blackburn  v.  Scholei^  S  Campb. 
although    the   defendant  has  paid  341. 

money  into  Court    Cotterel  ▼.  Ap-  (5)  Bennett  ▼•  Francis,  9  Bos.  & 

My,  6  Taunt.  394.    The  cause  goes  full.  550. 

on  substantially,  as  if  the  money  nad  (6)  5  Taunt,  95.    9  Barn.  &  Aid. 

not  been  paid.  lis. 

(3)  Vaughan  v.  Barnes,  9  Bos.  & 
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bad  been  pvenottdy  paid  If  the  ooitfract  bad  been  to  {)«y» 
not  any  particular  price,  but  the  average  price  at  whidi  amll 
articles  were  sold,  to  be  ascertained  by  a  certain  time,  a 
general  payment  of  money  into  Oonrtwowld  not  haipe  »dwilted 
the  amount  of  the  breadi  as  slated  in  the  dedaintfton,  Ihoiigb 
it  would  admit  a  cause  of  action  on  eadi  count,  and  somethsng 
due  on  each  of  the  breaches :  the  contract  is  admitteds  but  not 
the  averment  of  the  avecage  prioe.  (1) 

In  an  actum  on  a  bill  of  exchange,.the  defaidant,  by.pqrii^g 
money  into  court  general^,  dispenses  wUh  the  r^pdar  pcoof 
of  the  party's  faandwrilif^(2),  and  cannot  otgect  to  the  auflb- 
eienc7  of  the  stamp  on  which  the  bill  is  drawn  (S):  w^  in 
«n  action  of  corvnant,  he  admits  the  eseootion  of  the  deed.(4f) 
On  llie  sane  primapie^  pigment  of  aoney  intD  court  admils 
the  phuntiff's  right  to  sue  in  that  court(5):  it  admits  also  the 
title  on  which  he  sues,  as,  for  instance,  his  being  a  suif;eon(6)^ 
or  fiwmer  of  tithes»  &c«<7)  Where  the  ddbMlaiit  hw  paid 
money  into  court  generally^  upon  a  dedamlaon  oontaim^g  a 
count  on  a  poliqr  of  insuranoe  together  with  nmm^coMk%  he 
will  not  afterwards  be  permitted  to  shew^  that  the  policy  was 
orjginaUy  diflbrenti  and  has  been  altered  by  the  broloBr  wfthont 
his  knowledge.(8)  In  an  scticm  io  reoover  the  amount  of  the 
sale  of  goods,  whidi  have  been  sold  by  saaspk  at  a  particnhnr 
prio^  the  defisndant  will  not  be  allowed  to  shew,  sAsyr  anoh 
general  payment  uilo  oourt^  that  the  goocb  were  of  a  quality 
iafisrior  to- the  sample  (9):  and,  in  enaction  i^mn  a  promise  to 
pay  anothtf  person's  debl#  hecannot  insist^  after  payii^ money 
into  court,  on  the  court  chaiging  him  with  such  pramise^  that 
the  promise  is  not  bindings  because  not  written  and  signed,  as 

(1)  StovelJ   V.   Brewin,  s  Bam.  (5)  Miller  ▼.  WiIllaDK»  S  Bip. 

&Ald.  116.  N.  P.C.I  9. 

(9)  Guttcri4ge  V.  Smithy  s  H.  Bi.  (6)  JdpMombeT.  HolnMt«sGan|>b. 

374.    Middieton  V.  fis0ir«r»  P^e,  441. 

N.  P.  C.  15.  (7)  Broadiiunt    v.    BaMwio,    4 

(5)  Iwad  V.  Benjamiii,  S  Campb.  Pricey  6S. 

40.  (a)  Andrews  v.  PalsgranrCy  9  Bast, 

(4)  Raodal  v,  Lyocb»  9  Campb.  3S5. 

357.    Watkinv  v.  Towers,  2  T.R.  (9)  Leggetty.  Cooper,  s  fitaikie, 

«75.  N.P.C.1W. 
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file  ttatote  of  firinids  dlMCts ;  fiir  he  kas  ttdnitted  die  agree- 
ment to  be  bindrng  to  a  certttbl  extent^  and  dispattt  only  the 
smoont  of  the  deiit  (1) 

If  the  phintbi^  ptievious  to  the  tria!,  has  induced  the  de- 
tadnt  to  bdaeve)  diat  the  only  point  to  be  tried  would 
be  A  qaestkm  «f  fhMd,  and  has  soSered  him  to  prepBre'his 
evidtttioe  finr  that  purpose,  the  court  w31  not  allo^  <he  plain- 
t3F  to  object  to  the  receipt  of  that  evidence  at  die  trial,  on 
Che  gtvand  of  this  contract  haTing  been  admitted  by  Ihe 
payttient  d(  mon^  into  conru  This  was  determined  hj  the 
CbttTt  of  Cemmon  Pkas^  in  die  case  of  Matter  ^  Hatts- 
home.  (f )  Lord  Alvantey>  C  J.  on  liie  trial  of  that  case,  al- 
lovnd  the  ddfafidimt  to  prove  frand  on  the  pert  of  die  plaiHtH^ 
iaord€rtoavMtfaeinstriittent.(8)  Bat  the  Ooort  alktfwaids 
dedined  giving  any  opinion  on  that  point,  because^  imder  die 
dreumstanoss  of  die  .caae^  die  plaintiff  Wto  not  at  libeiiy  to 
wail  himaeif  of  the  dbjecticn. 

Payment  of  money  teso  ooun  is  an  admissien  only  of  a 
hgd  diamand.  If  the  contract  dedaml  upon  be  ill^,  the 
defendant  cannot  give  it  validity  by  his  admission ;  no  adnris- 
4on  of  the  partfes  will  obl^  the  court  to  give  difect  to  an  ille- 
gal transacdon.  (4)  And  ahhou^  P&y<»g  mcmey  into  court 
admits  the  contract,  diat  is,  die-entire  consideration  fer  the  act 
and  the  entire  act  which  is  to  be  done  for  such  <xmsiderati6n, 
yet  it  Will  not  be  an  adhiission  of  other  parts  of  the  contract, 
which  are  distinct  and  collateral,  respecting  the  liquidation  of 
damages  after  breach  of  the  contract.  In  the  case  of  Clarke 
V.  Gray  (S),  the  Court  of  Kings  Bench,  after  much  considier- 
ation,  determined,  that  in  to  action  of  assumpsit  i^inst  a  car- 
rier for  1^  loss  of  goods,  the  plaintiff  might  maintain  his 
action,  aKfaough  it  was  proved  am  die  part  of  die  defendants, 
dmt  be  was  not  to  be  accountable  for  more  than  SI.  for  goods. 


(0  Ramsbottom  V.  Brewer,  Peake,  (4)  Ribbans  v.  Cricket,  1  Bos.  8c 

N.  P.  C.  15.  Pull.  264.    s  East,  194. 

(2^  3  Bof.  &  Pull.  SS6,  (5)  6  Bast,  564. 
and  sec  2  Bos.  &  Pull.  392. 


(2)  3  B 

(3)  lb. 
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unless  entered  as  such  and  paid  for  acoordinglyt  and  the  goods 
in  question,  thoiigh  above  the  value  of  BL,  bad  not  been  paid 
for.  The  Court  was  of  opinion,  that  the  plainti£P  was  entitled 
to  retain  a  verdict,  which  he  bad  recovered  for  5/.,  the  limited, 
amount  of  the  damages  recoverable  under  this  contract;  that 
this  restriction  was  a  part  of  the  contract,  collateral  to  the 
entire  consideration,  and  to  the  act  to  be  done  for  that  cotk^ 
.  sideration,  and,  as  it  related  merely  to  the  liquidation  of 
damages  after  a  breach  of  the  contract,  that  it  might  be  pro- 
perly given  in  evidence  to  the  jury  in  reduction  of  damages* 
It  follows  from  this  case,  that  if  the  defendant  had  paid  money 
into  court,  he  would  have  been  allowed  to  give  in  evidence  the 
restrictive  provision,  and  that  such  evidefice  would  not  have 
been  mconsistent  with  the  admission  of  the  contract  stated  in 
the  declaration ;  though  the  contrary  was  decided  in  the  earlier 
case  of  Yate  v.  Willan  ( 1 ),  on  the  ground,  that  the  notice^  con- 
taining the  restriction,  was  a  limUation  ^the  contract^  and  thal^ 
if  no  money  had  been  brought  into  court,  the  plaintiff  roust 
have  been  nonsuited.  But  the  Court  of  King's  Bench,  advert- 
ing to  this  case  in  the  before-cited  case  of  Clarke  v.  Gray,  said, 
^^  It  appears  to  us,  that  the  case  of  Yate  v.  Willan  cannot  be 
supported  to  its  full  extent;  for  although  the  payment  of 
money  in  that  case  did  admit  the  contract  as  stated  in  the 
declaration,  it  did  not  admit  a  contract  incompatible  with  the 
restrictive  provision  as  to  the  amount  of  damages  to  be  reco- 
vered in  case  of  loss."  If  indeed  the  provision  is  of  such  a 
nature  as  will  discharge  the  defendant  from  all  liability  under 
the  contract,  unless  the  plaintiff  has  complied  with  the  con- 
dition, (as  was  the  case  in  Clay  v.  Willan  (2),  where  the  goods 
were  not  to  be  accounted  for  to  any  amount,  unless  properly 
entered  and  paid  fi>r,)  that  will  not  merely  operate  in  reduc- 
tion of  the  damages,  but  in  bar  of  the  action ;  and  therefore,  in 
such  a  case,  if  the  defendant  pays  money  into  court  on  a  declar- 
ation against  a  carrier  in  the  common  form,  he  cannot  after- 
wards give  in  evidence  such  a  provision,  which  entirely  nega- 
tives the  contract  as  stated  in  the  declaration. 

(1)  2  East,  iss.  (2)  1  H.  Bl.  S98.    eXait,  570. 
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Payment  of  money  into  court  ought  to  be  proved  by  the  Proof  of 
production  of  the  rule  of  court,  or  by  the  office-copy  of  the  ^ 
rale.    It  will  not  be  sufficient  to  call  the  attorney,  who  has 
taken  the  money  out  of  court  ( 1 ) 

Thirdly,  as  to  bills  of  particulars.  —  It  has  been  before  men-  BUI  of  parti- 
tioned, that  a  bill  delivered,  by  an  attorney  to  his  client  for  busi-  ^"'■"* 
ness  done  during  a  certain  period,  or  to  a  tradesman  for  goods 
sold,  is  strong  presumptive  evidence  against  any  additional 
item  within  the  same  period.  The  party  is  not  however  pre- 
cluded from  shewing,  that  items,  included  in  a  subsequent  bill, 
have  been  omitted  bv  mistake  in  the  former  bill,  and  that  the 
business,  which  is  the  subject  of  the  charge,  has  been  done  by 
him  for  the  defendant.  A  bill  of  particulars,  delivered  imder  a 
Judge's  order,  is  more  conclusive :  its  sole  object  is  to  inform 
the  opposite  party  of  what  he  ought  to  come  prepared  to  try; 
atid  it  will  ^ectually  preclude  the  party,  who  delivers  it,  from 
living  evidence  of  any  other  demand  not  there  stated.  Htus, 
where  a  declaration  contained  a  count  for  money  had  and 
received  for  the  plaintiflTs  use,  and  also  a  demand  for  horses 
sold  by  the  plaintiff  to  the  defendant  himself,  and  the  bill  of 
particulars  specified  the  last  demand  alone,  it  was  decided 
that  the  plaintiff  could  not  give  evidence  of  horses  being  sold 
by  the  defendant  as  die  plaintiff^s  agent  ^2) :  for  a  contract  for 
the  absolute  sale  of  horses  to  the  defendant  is  essentially  dif> 
ferent  from  a  contract  to  repay  money  received  on  a  sale  of 
horses  by  commission ;  and  the  proceeds  of  such  a  sale  by  the 
defendant  could  only  be  recovered  under  the  count  for 
money  had  and  received,  which  the  plaintiff  abandoned  by 
confining  his  bill  of  particulars  to  the  demand  stated  in  the 
other  count. 

Where  the  declaration  contains  a  count  on  a  promissory 

(1}  Israel  v.  Benjamin,  5  Campb.  rule  by  the  defendant  does  not  eo- 

40.    Ai  to  the  coffimencement  of  title  the  plaintiff  to  a  reply,  9  Taunt, 

the  practice  of  paying  money  into  867. 

court,  see  s  H.  fil.  376,;    1  Ld.        (S)  Holland  v.  Hopkins,  9  Bos.  & 

Raym.  954.    The  production  of  the  Pull.  945. 
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note,  together  with  money  counts,  and  the  particular  of  de- 
mand indttdes  only  the  note,  the  plaintiff  will  not  be  allowed 
to  prove  the  consideration  for  which  the  note  was  gjven ;  and 
if  he  cannot  recover  upon  the  note  on  account  of  the  want  of 
a  proper  stamp,  he  will  be  nonsuited.  (1)  And  although  the 
plaintiff,  on  perceiving  the  defect  of  his  first  particular  of  de- 
mand, which  only  mentions  the  promissory  note,  delivers  a  , 
second  bQl  of  particulars  large  enough  to  oonqpirehend  the 
origiiml  debt,  yet  this  will  not  avail  him,  unless  the  second 
paiticular  has  been  delivered  under  a  Judge's  order.  (S)  On 
the  odier  hand,  if  the  plaintiff,  either  before  or  after  deliver- 
ii^  a  bill  of  particulars  under  a  Judge's  order^  makes  a  de- 
^  loend  of  payment  only  for  a  part  of  the  articles  qpecified  in 
ihe  bill,  such  a  demand  will  not  have  the  effect  of  oonfi^iog 
Um  in  Us  evidence^  nor  supersede  the  bill  of  particu^ais.  (3) 
If  dieplaintiflS  in  the  foxmer  case,  could  have  recovered  on  the 
promissory  note,  he  mi^t  have  recovered  interest  also^  as 
arising  out  of  the  principal  and  incident  to  it,  thou^  interest 
has  not  been  qieoifically  daimed  in  the  particular  of  demand^ 
which  gives  notice  of  the  amount  of  the  note.  (4) 

In  an  action  of  assvunpsit,  where  the  defiandant  pleaded 
in  abatement^  that  the  promises  were  made  by  himself  and 
another  person  joyitl j,  on  whidi  plea  issue  was  joined^  and 
on  the  trial  it  appeared  from  the  bill  of  partiodars,  that  some 
of  the  articles  had  been  famished  to  the  defendant  jointly  with 
the  person  named  in  the  plea.  Lord  Kenyon  C.  J.  held  that 
the  plaintiff  was  bound  by  his  bill  ci  particulars,  which  sup*- 
ported  the  defendant's  plea;  and  therefore  he  nonsuited  the 
plaintiffi  (5)  Here  the  articles  stated  to  hame  been  furnished 
on  the  joint  credit  of  the  defendant  and  another  person,  wer^ 
items  of  the  plaintiff's  demand :  and  they  were  a  necessary 


(1)  Wade  ▼.  Beasley,  4  Esp.  N.  P.  (4)  Blake  ▼.  Lawrence,  4  Esp.  N. 
C.7.  P,  C.  147. 

(s)  Brown  ▼.  Watts,  1  Taunt  3^5.       (5)  Colson  ▼•  Selby,  l  Em.  N.  P. 

(3)  Short  ▼.  Edwards,  1  Esp.  N.  C.  451.  A  rule  to  set  aside  the  non- 
P.  C.  575.  suit  was  afterwards  refused  by  the 

Court 


^ 
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part  of  hb  bill  of  paitieahrs,  if  he  untended  to  recova*  poj- 
ment  upon  them  against  the  defendant  And  this  seems  to 
distinguish  the  case  from  that  of  Miller  y.  Johnson  (1),  which 
was  aa  action  for  the  sale  of  some  lottery  tickets,  and,  as  proof 
of  the  sale^  the  particular  of  the  defendant's  set-off  was  pv»- 
daced,  which  mentioned  iixe  fiuit  of  the  sale  of  the  tidcets  to 
hinwelf :  birt  Ch.  J.  £yre,  who  tried  the  eanse,  was  of  opinion 
that  the  particular  could  not  properly  be  used  against  die  de- 
fendant for  this  purpose,  and  that  the  foct  of  sale  ought  to  be 
proved  by  other  evidence. 

The  use  of  a  bill  of  particulars  is  to  prevent  the  ineonvooi-  Error  in  par- 
eac&^  which  ought  otherwise  arise  from  the  general  and  undo-  ^^<^"^^- 
fined  statements  in  the  phuntifTs  declaration,  and  to  apprise 
die  defendant  of  the  partionlan  of  the  demand,  which  the 
pkuotW  has  against  him.  If  it  gives  suflkient  infofBuHiosio 
ihe  epporite  party  to  guard  him  against  surprise^  it  answioa 
die  purpose  for  whidi  it  was  intended,  and  wiU  be  suffidenlr 
diou^  it  may  be  in  some  respects  maacurate.  Thus,  in  an 
acticm  of  assumpsit  for  money  paid  to  die  defendant's  >iise, 
whare  in  the  bill  of  particulars  an  item  for  money  advanced 
was  by  mistake  writtoi  under  the  name  of  A.  B«  instead  of 
bang  writtoi  under  that  of  C.  D*  in  another  part  of  the. 
particular,  and  ttnis  appeared  to  have  been  advanced  to 
die  former.  Lord  EHenborough  allowed  the  plaintiff  to 
prove,  that  the  item  in  question  was  intended,  and  must  have 
been  understood,  to  refer  to  the  latter  name,  but  by  mere 
clerical  error  had  beoi  misplaced :  and  that  if  the  defendant 
could  shew  by  affidavit,  that  he  had  been  misled  by  die  plain- 
tiff's particular,  it  might  furnish  a  grotaid  for  the  Court  after-* 
wards  to  set  aside  that  particular  sum.  (S)  So  where  the  work 
for^  which  ^e  action  was  brought,  was  stated  by  the  partieu«* 
lar  to  herve  ^been  d<Hie  in  a  wrcmg  mcmth,  when  in  feet  no 
work  had  been  d<»ie,  the  pUuntiff  was  aHowed  to  give  evi- 

(0  3  Esp.  N.  P.  C.  60S.  cover  rent,  where  the  locality  cf 

(2;  Dajr  ▼.  Bower^  i  C«uiipb.  69.  n.  the  pveoibes,  not  described  in  the 

Brown  ▼.  Hodgson,  4  Taunt.  19S.  pleadings,  had  been  misdescribed  in 

See  alio  Davies  v.  Edwards,  5  Maule  the  particular ;  but  the  objection  was 

Sc  Sel.  sso,  an  action  of  debt  to  re»  overruled! 
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dence  of  his  haring  done  work  for  the  defendant  in  the  other 
month.  (1) 

Although  the  general  rule  is,  thftt  the  party  shall  be  con- 
fined to  his  bill  of  particulars,  and  not  admitted  to  give 
evidence  of  any  additional  demand,  yet,  under  certain  ciccon^ 
stances,  in  a  case  where  the  proo&y  produced  by  the  defendant 
himself,  established  another  claim  in  his  &vour,  the  plaintiff  has 
been  allowed  to  have  the  benefit  of  such  evid^ioeeven  bey<md 
the  contents  of  the  particular.  Thus,  where  an  action  ,was 
brought  by  one  partner  against  another  to  recover  a  balance 
due  on  a  statement  of  accounts,  the  plaintiff  by  his  IhU  of  par- 
ticulars confined  himself  to  the  balance  due  on  s^aiate  ac- 
counts, in  support  of  which  he  gave  in  evidence  an  account,  in 
which  the  defendant  made  himself  ddbtor  to  a  certsdn  amount, 
and  in  answer  to  this  evidence  the  defendant  produced  an 
account  subsequently  rendered  by  the  plaintifi^  according  to 
which  there  appeared  to  be  a  balance  due  to  the  defendant  on 
the  sqMurate  accounts ;  but  on  the  q;q>osite  side  of  the  page, 
there  was  a  statement  also  of  the  partnership  accounts,  on 
whidi  the  balance  was  in  fiivour  of  the  plaintiff,  and  greatly 
exceeded  the  balance  on  the  separate  account  It  was  objected 
that  the  plaintiff  could  not  recover  beyond  his.  particular;  the 
Court  however  said,  that  the  defendant  himself  had  given  the 
plaintiff  a  better  case  than  he  was  at  liberty  to  make  for  him- 
self, and  that  the  plaintiff  was  entitled  to  a  yerdict  for  all  that 
had  been  proved  to  be  due  to  him.  (2)  The  parties  after- 
wards came  to  a  compromise,  and  agreed  upon  t^e  sum  to  be 
recovered.  It  is  to  be  observed,  that  there  were  peculiar  cir- 
cumstances in  this  case;  the  written  pq>er  which  the  defend- 
ant gave  in  evidence  as  the  writing  of  the  plaiotifi^  could  only 
have  been  admitted  as  one  entire  writing,  the  whole  to  be  taken 
together,  and  was  not  admissible  merely  in  parts ;  the  defend- 
ant could  not  use  in  evidence  the  separate  account  of  the 
plamtiff  without  admitting  also  the  partnership  account,  which 

(1)  Millwood  V.  Walter,  S  Taunt       (2)  Hurst  v.  Watkis,  l  Campb. 

S24.  68. 
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was  written  by  him  on  the  same  paper,  since  the  one  part 
might  have  explained  or  referred  to  the  other ;   and  if  the 
statement  of  a  party  is  given  in  evidence  against  himself  the 
whole  of  the  statement  ought  to  be  received,  though  all  its 
parts  may  not  deserve  the  same  credit     But  it  appears  to  be 
too  much  to  infer  generally  from  the  authority  of  this  case, 
that,  because  the  evidence  adduced  by  the  defendant  discloses 
other  items,  which  might  have  been  included  in  the  bill,  of 
particulars,  the  plaintiff  ought  therefore  to  recover  on  these 
items,  as  well  as  upon  those  which  are  specifically  mentioned. 
The  case  in  question  must  be  considered  as  a  particular  ex- 
ception, and  not  as  establishing  a  rule  of  so  wide  and  general  a 
nature.     The  plaintiff  it  is  presumed,  can  neither  cross-ex- 
amine the  defendant's  witnesses  to  any  claim,  which  he  has  not 
comprehended  in  his  particular  of  demand,  nor  can  he  at  the 
trial  avail  himself  of  any  such  claim,  though  disclosed  by  the 
witnesses  on  the  other  side  in  Jtheir  examination  in  chief. 

An  order  for  particulars  of  a  set-off  calls  upon  the  defend-  Deliverv  (»f 
ant  to  deliver  tlie  particulars  within  a  limited  time,  and,  in  P*^^"'*'*- 
default  thereof,  expressly  precludes  him  from  giving  evidence 
in  support  of  his  cross-demand.     This  is  the  general  form  of 
such  an  order.  (1)     If  it  does  not  specify  a  certain  day,  before 
which  the  particulars  are  to  be  delivered,  but  only  requires 
them  to  be  delivered  forthwith,  and  they  are  not  delivered  till 
many  days  after,  so  as  to  embarrass  the  plaintiff  for  want  of 
time,  he  has  a  remedy  by  applying  to  the  court,  and  he  ought 
not  to  wait  till  the  time  of  trial  before  he  objects  to  the  lateness 
of  the  delivery ;  by  accepting  the  particulars,  and  not  making 
an  application  to  the  court,  he  waves  the  objection.  (2) 

The  particulars  of  demand  are  proved  by  the  production  of  Proof  of  par- 
the  judge's  order,  and  by  proof  of  the  delivery  of  the  particu-  ^^^^^^^ 
lars ;  and  this  delivery  will  be  sufficientiy  proved  by  proving 

(1)  Seefonii,inTidd.App.ch.S3.       (s)  Lovelodc  v.  ChXy^Xty^  Holt, 
•.10.  N.  P.  C.  SSt, 
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the  signature  of  the  party's  attorney,  or  of  his  agent,  on  the 
particulars. 


Sect.  IV. 
The  Affirmative  of  the  Issue  is  to  be  praoed. 

There  are  several  general  rules,  of  great  use  in  ascertain- 
ing whether  the  plaintiff  or  defendant  will  have  to  prove  the 
issue  on  the  record.  One  of  tlie  most  useful  of  these  is  the 
rule,  which  has  been  taken  as  the  subject  of  the  present 
section,  namely,  that  the  point  in  issue  is  to  be  proved  by 
the  party  who  asserts  the  affirmative ;  according  to  the  maxim 
of  the  civil  law,  **  Ei  incumbit  prcbatio  qui  dicit,  nan  qui 
ncgat^^  (1)  A  few  instances  will  be  sufficient  to  illustrate  this 
rule. 

In  an  action  for  a  loss,  occasioned  by  barratry  in  the  master 
of  a  ship,  where  it  was  objected  by  the  defendant,  that  the 
plaintiff  ought  to  prove,  that  tlie  master  was  not  also  the  owner 
or  freighter,  and  that  he  did  not  act  under  the  direction  of  the 
person  wlio  was,  (in  which  case  barratry  could  not  be  com- 
mitted,) the  Court  held,  that,  if  the  master  was  owner  or 
freighter,  or  acted  under  the  direction  of  the  owner,  the  bur- 
then of  proving  that  fact  lay  on  the  defendant.  (2)  ^^  It  was 
not  incumbent  on  the  plaintiff,"  said  Mr.  Justice  BuUer,  "  to 
prove  that  the  captain  was  not  the  owner,  for  that  would  be 
calling  on  him  to  prove  a  negative ;  and  if  the  captain  were  - 
not  the  owner,  it  is  immaterial  who  was ;  proof  of  that  fact, 
which  operates  in  discharge  of  the  other  party,  lies  upon 
him." 

If  the  plaintiff  bring  an  action  against  the  defendant  for  some 
act  done  by  him,  and  the  defendant  plead  the  general  issue, 

(1)  Justin.  Pand.  Lib.  22.  Tit  3.  (2)  Ross  v.  Hunter,  4  T.  R  55. 
De  Probationibus,  Art.  l,  3.  -ss. 
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and  in  bar  of  the  action  plead  further  an  illegal  act  done  by  the 
plaintiff,  which  would  justify  him  in  doing  the  act  which  is  the 
subject  of  the  suit,  here  the  plaintiff  will  have  to  prove  the 
whde  of  his  case  in  the  first  instance  :  he  ought  not  only  to 
prove  his  right  of  action,  but  also  negative  the  act  imputed  to 
him  by  the  defendant's  plea.  Thus,  in  the  case  of  Rees  v. 
Smith  (1),  which  was  an  action  of  trespass  for  breaking  into 
the  plaintiff^s  house^  and  seizing  his  goods,  and  the  defendant 
pleaded,  besides  the  general  issue,  k  fraudulent  removal  of 
the.  goods  to  avoid  a  distress  for  rent,  the  plaintiff  at  first  only 
proved  the  trespass,  the  defendant  then  gave  evidence  in  sup- 
port of  his  plea,  after  which  the  plaintiff's  counsel  offered 
general  evidence,  to  negative  the  supposition  of  a  firaudulent 
removal,  but  Lord  EUenborough  rejected  the  evidence.  The 
general  rule,  he  said,  is,  that  when  the  defence  is  known,  by 
pleading,  or  by  means  of  notice^  the  counsel  for  the  plaintiff  is 
bound  to  open  the  whole  case  in  chief,  and  cannot  proceed  in 
parts.  I^  added  Lo|xl  EUenborough,  any  one  fact  be  ad- 
duced by  the  defendant,  to  which  an  answer  can  be  given, 
the  plaintiff  must  have  an  opportunity  given  for  so  doing; 
but  this  must  be  understood  of  a  specific  fact:  he  cannot  go 
into  general  evidence  in  reply  to  the  defendant's  case.  There 
is  no  instance,  in  which  the  plaintiff  is  entitled  to  go  into  half 
his  case,  and  reserve  the  remainder." 

Where  one  party  charges  another  with  a  culpable  omission  Charge  of 
or  breach  of  duty,  the  general  rule,  above  laid  down,  does  not  ^^^ 
apply.  In  such  a  case,  the  person  who  makes  the  charge  is 
bound  to  prove  it,  though  it  may  involve  a  negative ;  for  it  is 
one  of  the  first  principles  of  justice,  not  to  presume  that  a 
person  has  acted  illegally,  till  the  contrary  is  proved.  Thus, 
in  a  suit  for  tithes  in  the  Spiritual  Court,  where  the  defendant 
pleaded,  that  the  plaintiff  had  not  read  the  thirty-nine  articles, 
the  Court  called  on  the  defendant  to  prove  the  fact,  though  a 
negative :  upon  which,  he  moved  the  Court  of  King's  Bench 
for  a  prohibition ;  but  it  was  refused,  for  the  reason  already 

(1)2  Starkie,  N.  P.  C.  30. 
o  2 
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stated.  (1)  In  an  action  by  the  owner  of  a  ship  againut 
the  defendantSy  for  putting  oii  board  a  quantity  of  combustible 
-auA  dangerous  articles  ^^  without  giving  due  notice  thereof,'' 
the  Court  held,  that  it  lay  upon  the  plaintiff  to  prove  thisnega- 
4ive  avenrient  {2)  In  an  action,  for  the  recovery  of  penalties, 
under  the  hawkers'  and  pedlars'  ^(3),  against  a  person 
/charged  with  having  sold  goods  by  auction,  in  a  place  in 
which  he  was  not  a  housddder,  some  proof  of  thia  negative, 
namely,  of  the.  defendant  not  being  a  householder  in  the 
place,  would  be  necessary  on  the  part  of  the  plaintifil  And 
in  an  action  of  covenant  against  a  lessee,  where  the  breach  is, 
in  the  language  of  the  covenant,  that  the  defendant  did  not 
leave  the  pretDiaes  well  r^aired  at  the  end  of  die  term,  the 
proof  of  the  breach  lies  upon  the  plaintiff;  this  brebch, 
though  in  terms  it  involves  a  negative,  admits  of  aa  easy 
proo^  as  if  it  had  been  expressed  in  the  affirmative. 

On  the  trial  of  an  indictment  on  the  statute  42  G.  S.  c.  107. 
a.  1.,  which  makesr  it  felony  to  course  deer  an  an  inclosed 
;ground  ^^  without  the  consent  of  the  owner  of  the  deer,"  it  ought 
to  appear  from  the  evidence  produced  on  the  part  of  the  prose- 
cution, that  the  owner  had  not  given  his  consent  According 
to  the  report  of  a  late  case  (4),  it  seems  to  have  been  thought 
necessary  to  call  the  owner  of  the  deer,  for  the  purpose  of 
disproving  his  consent;  and  the  owner  not  being  called,  the 
jury  were  directed  to  find  a  verdict  of  acquittal.  The  parti- 
cular circumstances  of  that  case  are  not  stated  in  the  report; 
and  it  is  not  ^sy  to  discover  upon  what  principle  such  evi- 
dence was  held  to  be  indispensable.  If  the  circumstances  were 
of  such  a  nature  as  to  raise  a  reasonable  presumption,  that 
what  had  been  done  had  not  been  done  illegally,  (which,  how- 
ever, it  is  difficult  to  conceive,)  then,  doubtiess,  the  direct  evi- 

(l)  Monkey.  Butler,  i  Rail.  Rep.  (2)  Williams  ▼.  East.  Ind.  Comp. 

85.,  cited   by  Lord  £tlent>orough,  5  East,  195.  199.    R.  ▼.  Hawkins, 

3  East,  199.     Powell  v.  Mlbank,  10  East,  Sit. 

S    Black.  Rep.   851.  S.  P.      9  Wils.  (3)  St.  2»G.3.  C.86.  S.4. 

S55.  S.  C.    See  also  Lord  Halifax's  (4)  R.  y.  Rogers,  S  Campb.  654. 

case.  Bull.  N.  P.  (298),  R.  v.  Combs,  by  Mr.  Justice  Lawrence.    See  R. 

Comb.  57.  Gilb.«y.  IM.  ▼.  Mallinson,  «  Burr.  679,     E.  v. 

Corden,  4  Burr.  2S79. 
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deuce  of  the  owner  would.be  neoessary  to  repel  that  presump- 
tion,  and  to  establish  the  charge  against  the  prisoner.  But^  as 
a  general  proposition^  it  may  be  safely  laid  down,  that  the  non-> 
QoniHeot  of  the  owner  may  be  properly  inferred  from  the  conduct 
of  the  prisoner,  and  the  circumstance  under  which  the  act  was 
done,  such  as  the  secresy  of  the  proceedings,  the  attempt  to 
conceal,  the  disguise  of  the  prisoner,  or  his  resistance,  or  any 
other  circumstance  of  guilt;  and  that  the  evidence  of  the 
owner,  to  negative  the  supposition  of  his  consent,  is  not  more 
sixictly  necessary  on  this  prosecution,  than  on  a  charge  of 
laroeny,  in  which  it  is  an  essential  ingredient,  that,  the  goods 
should  have  been  taken  against  the  owner's  consent ;  and  yet 
the  owner  is  inever  questioned  as  to  that  point,  though  he  is 
often  called  to  prove  the  property. 

Where  the  presumption  of  law  is  in  fiivour  of  the  defend-  Presumption 
ant's  plea,  there  it  will  be  incumbent  on  the  plaintiff  to  dis- 
prove the  plea,  though  in  so  doing  he  may  have  to  prove  a 
negative.  As,  in  an  action  on  a  bond,  if  the  defendant. plei|d 
payment,  and  the  bond  appears  to  have  been  outstanding  for 
twenty  years,  the  law  presumes  that  the  principal  debt  has 
been  discharged;  this  legal  presumption  of  itself  affords  a 
defence,  in  support  of  the  plea;  and,  to  repel  the  presumption, 
it  will  be  necessary  for  the  plaintiff  to  produce  evidence,  from 
which  the  contrary  presumption  of  non-payment  may  be  in- 
ferred; such  as  evidence  of  payment  of  interest,  or  of  an  ad- 
mission of  the  debt  Where  the  question  is  on  the  legitimacy 
of  a  child,  if  a  legal  marriage  is  proved,  the  legitimacy  is  pre- 
sumed, and  the  party,  who  asserts  the  illegitimacy,  ought  to 
prove  it  (1) :  but  if  there  has  been  a  divorce  a  mensd  et  thoro^ 
.the  presumption  is,  that  a  child  bom  afterwards,  (that  is, 
beyond  the  tim6  of  gestation,)  is  illegitimate  (2) ;  it  will  be  suf- 
ficient, therefore,  in  such  a  case,  to  prove  the  divorce;  and  this 
will  call  upon  the  opposite  party  to  establish  the  legitimacy  by 
proof  of  access. 

(1^  See  ante,  p.  154.  Margaret,    I  Sallu  IS9.     See*  ante, 

(t)  Parishes  of  St.  Georgeand  St.    p.  155. 
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Where  the  issue  is  upon  the  life  or  death  of  a  person,  the 
proof  of  the  fact  lies  upon  the  party  who  asserts  the  death,  for 
the  presumption  is,  that  the  party  continues  alive,  until  the 
contrary  be  proved,  (1)     But  where  no  account  can  be  given 
of  the  person,  this  presumption  of  the  duration  of  life  ceases  at 
the  expiration  of  seven  years  from  the  time  when  he  was  last 
known  to  be  living  (2) ;  a  period,  which  has  been  fixed,  from 
analogy  to  the  statute  of  bigamy  (3),  and  the  statute  concern- 
'  ing  leases  determinable  on  lives.  (4)  *     Thus,  in  the  before- 
cited  case   of   Doe  v.  Jesson,  where  it  was  proved,  that  a 
person  went  to  sea  at  a  particular  time,  which  was  the  last 
account  given  of  him,  his  death  was  presumed  at  the  end  of 
seven  years  from  that  time.    And  therefore,  where  the  defend- 
ant pleaded  coverture  in  bar  of  an  action  of  assumpsit,  and 
proved  her  marriage^  and  that  her  husband  went  abroad  twelve 
years  before  the  commencement  of  the  action,  this  was  held 
not  to  be  sufficient,  and  the  defendant  was  required  to  prove 
that  her  husband  was  alive  within  seven  years  (5) ;  without 
such  additional  prooi^  the  jury  might  have  presumed  the  death 
of  the  husband  at  die  time  of  the  promise,  which  would  have 
been  against  the  defendant's  plea« 


(l)Throgmorton  v. Walton,  S  Roll.  (5)  St.  l  J.  1.  c.  11.  s.  2. 

Rep.  461.     Wilson  ▼.  Hodges^    s  (4)  St.  19C.S.  c6. 

East,  5 IS.  (5)  Hopewell   v.   De   Pinna,    9 

(S)  Doe,  dem.  Geoi^  V.  Jesson,  Campb.   15.    Doe,  dein.  Banning  v. 

6  East,  80. 85.   Doe,  dem.  Lloyd  v.  Griffin.  15  East,  S95.,  stated  infra. 
Deakin,  4  Barn.  &  Aid.  434.  Roe  v. 
Hasland,  1  Black.  404. 


*  The  statute  of  bigamy  contains  a  proviso,  that  **  it  shall  not  extend 
to  any  person,  whose  husband  or  wife  shall  be  coatinually  remaining  be- 
yond the  seas  by  the  qpace  of  seven  years  together,  or  whose  husband  or 
wife  shall  absent  him  or  herself,  the  one  from  the  other,  by  the  space  of 
seven*years  together  within  the  king's  dominions,  the  one  of  them  not 
knowing  the  other  to  be  living  within  that  time."  It  has  been  held,  that 
the  last  clause,  (namely  **  the  one  of  them  not  knowing,"  &c.)  relates  only 
to  the  Sd  clause,  and  not  to  the  first  respecting  commorancy  beyond  the 
seas :  and,  conseouentlv,  that  the  second  marriage  is  not  felonious,  where 
dther  of  die  parties  is  beyond  the  seas  for  seven  years,  though  the  party  in 
this  country  had  notice  that  the  other  was  living.  3  Inst.  88.  1  Hal.  P.  C. 
69S.    4  Bl.  Com.  164. 
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It  IS  a  general  rule  of  evidence,  that  the  burtlien  of  proof  Fact  pecti- 
lies  on  the  person,  who  has  to  support  his  case  by  proof  of  a  .thei^nowledgc 
fact,  which  lies  more  peculiarly  within  his  own  knowledge,  or  of  a  party. 
of  which  he  is  supposed  to  be  cognizant.  ( 1 )  In  an  action  by  tlie 
assignees  of  a  bankrupt,  where  the  defendant,  under  a  notice  of 
set-ofi^  gave  in  evidence  promissory  notes  dated  before  the 
bankruptcy,  the  Court  held  that  he  ought  also  to  show,  that 
the  notes  came  to  his  hands  before  that  time.  (2)  In  an 
action  on  the  game  laws,  though  the  plaintiff*  must  aver,  in 
order  to  bring  the  defendant  within  the  act,  that  he  was 
not  duly  qualified;  yet  it  is  not  necessary  to  disprove  his 
qualifications ;  but  it  will  be  for  the  defendant,  if  he  can,  to 
prove  himself  qualified.  (3)  And  it  has  lately  been  determined 
by  the  Court  of  Eing^s  Bench,  that  the  same  rule  of  evidence 
applies  as  well  to  proceedings  on  informations  before  magis- 
trates, as  to  actions  for  penalties ;  and  that  a  conviction,  which 
specifically  negatives-  the  several  qualifications  mentioned  in 
the  statute,  b  sufficient,  without  stating  evidence  to  negative 
those  qualifications.  (4)  If  such  negative  evidence  were  neces- 
sary to  support  the  information,  it  would  scarcely  be  possible 
in  any  case  to  convict,  in  consequence  of  the  great  number 
/  of  distinct  heads  of  qualification,  which  are  enumerate^  in  the 
statute.  On  the  other  hand,  all  the  qualifications^  specified 
are  peculiarly  within  the  knowledge  of  the  qualified  person. 
If  he  is  entitled  to- any  sach  estate  as  the  statute  requires,  he 
may  prove  it  by  his  title-deeds,  or  by  the  receipt  k£  the  rents 
and  profits;  or  if  he  is  the  son  and  heir  apparent,  or  servant 
to  any  lord  or  lady  of  a  manor,  and  appointed  to  kill  game, 
that  will  be  a  good  defence.  All  these  qualifications  are 
peculiarly  within  the  knowledge  of  the  pany  himself;' but 


(1)  ♦  Barn.  &  AW.  HO.  ▼id.  infra,  t  T.  R.  649.    Heath  J.  in  Jelfs  v. 

sect.  6.  and  5  Maule  &  Selw.  311.  Ballard,  I  Bob.  &  Pull.  468..   Cham- 

(i)  Dickson  v.  Evans,  6  T.  R.  57.  I  Hi  /.  in  Frontine  v.  Frost,  2  Bos.  & 

See  other  examples  in  criminal  cases.  Pull.  307.  adm.  per  Car.  in  R^  ▼. 

s  East,  P.  C.  783.  Stone,  1  East,  eSo, 

(3)  By  Lord  Mansfield,  in  Spieres  (4)  R.  ▼.  Turner,  5  Maule  &  Sdw. 

▼.  Parker,  i  T.  R.  144.  Buller  J.  in  306. 
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the  prosecutor   has   probably   no  means  of  proving  a  dis- 
qualificatipn. 

I 

Although,  in  general,  it  is  necessary  for  a  party,  who  brings 
an  action,  to  prove  all  the  material  facts,  which  he  alleges  in 
support  of  his  claim,  yet  where  the  defendant  pleads  a  fact 
within  his  own  knowledge  in  discharge  'of  himself,  and  the 
plaintiff  still  insists  on  the  defendants  liability,  alleging  the 
same  &ct  in  his  replication,  there  the  burthen  of  the  proof  lies 
on  the  defendant,  not  upon  the  plaintiff.  Thus  in  action  of 
assumpsit,  where  the  defendant  pleaded  in&nqr,  and  the  plain- 
tiff replied,  that  ^'^  the  defendant,  after  he  had  attained  his  full 
age,  ratified  and  confirmed  the  promise  and  undertaking,"  the 
Court  held,  that  the  mere  proof  of  a  promise  to  pay  was  suffi- 
cient on  the  part  of  the  plaintiff;  and  that  it  was  for  the  de- 
fendant to  prove  the  personal  incapacity  to  contract,  op  which 
he  grounded  bis  defence,  and  which  lay  so  peculiarly  )nthin 
his  own  knowledge.  (1) 


Sect. V. 
Hie  Substance  only  of  the  Issue  need  beprooed. 

The  next  general  rule  to  be  considered  is,  that  on  any  issue 
it  will  be  sufficient  to  prove  the  substance  of  the  issue. 

» 

It  is  a  general  principle  of  evidence,  that  all  the  material  facts 
in  the  declaration,  which  are  put  in  issue,  must  be  established 
by  legal  proof.  Another  principle  is,  that  the  nature  and  ex- 
tent of  the  proof  will  depend  upon  the  manner,  in  which  the 
all^d  facts  are  mtroduced;  allegations,  which  are  merely 
matters  of  inducement,  do  not  require  such  strict  proof  as 
those  which  are  precisely  put  in  issiue  between  the  parties.  (2) 

(1)  Borthwick  v.  Carrutbers,  i  T.   .    ift)  l^y  Chanbre  J.  I  New.  Rep. 

R.  648.  JilO. 
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Eyidence,  as  Lord  Mansfield  used  frequently  to  observe,  is 
always  to  be  taken  with  reference  to  the  subject-matter  to  which 
it  is  applied^  and  to  the  person  against  whom  it  is  used. 

There  are  a  great  variety  of  examples,  both  in  civil  and  cri- 
minal cases,  which  might  be  cited  in  illustration  of  the  rule  now 
under  discussion.  The  object  of  the  present  section  will  be  to 
make  a  selection  of  such  examples,  as  appear  most  generally 
usefiil.  And  it  will  not  be  foreign  to  the  subject,  afterwards  to 
consider  the  nature  of  material  and  immaterial  averments,  and 
the  doctrine  of  variances. 

In  an  action  on  a  bond,  if  the  defendant  plead  solvit  ad  diem^  Examples  in 
the  issue  will  be  maintiuned  by  proof  of  pajmfient  before  the  ap- 
pointed day;  and  payment  to  a  third  person  by  the  appoint- 
ment of  ^e  plaintiff  will  be  substantially  payment  to  the  plaintiff 
himsel£ 

In  an  action  of  waste,  for  cutting  down  a  certain  number 
of  trees,  proof  that  the  defendant  cut  a  smaller  number  is 
sufBcient;  for,  in  effect  the  issue  is  waste  or  no  waste.  (1) 
And  in  an  action  of  covenant,  when  the  breach  assigned  is, 
'<  that  the  defendant  has  not  used  a  farm  in  a  husbandlike 
manner,  but  on  the  contrary  has  committed  waste,"  &c. 
to  which  the  defendant  pleads,  ^^  that  he  has  not  committed 
waste,"  &c.,  but  used  the  farm  in  a  good  and  husbandlike 
manner,  and  issue  is  taken  upon  this,  the  plaintiff  cannot  give 
evidence  of  any  unhusbandlike  treatment  of  the  farm,  not 
amounting  to  waste ;  for  the  issue  is  narrowed  to  this  point  (2) 

In  an  action  against  a  sheriff,  where  the  plaintiff  declared, 
that  he  had  J.  S.  and  his  wife  in  execution,  and  that  the 
defendant  suffered  them  to  escape,  and  a  special  verdict  was 
found,  that  the  husband  alone  was  taken  in  execution,  (the 

(i)  Co.  Lit   S83.  a.  3  Rpll.  Ab.       (i)  Harris  v.  Maptle/  sT.  R. 
706.  tit.  Verdict,  C.  40.     Hobart,    507. 
53. 
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execution  being  for  a' debt  due  from  the  wife  before  coverture^) 
and  that  he  escaped,  the  Court  held  that  the  substance  of  the 
issue' was  found,  and  gave  judgment  for  the  plaintiff.  (1) 

In  an  action  on  a  simple  contract,  whether  assumpsit  or  debt, 
the  plaintiff  may  prove  and  recover  a  less  sum  than  he  has 
demanded  in  the  writ ;  and  for  this  reason,  it  has  been  held, 
that  a  declaration  in  such  action  is  not  bad  for  specifying  a 
less  sum,  though  the  breach  assigned  is  the  non-payment  of 
the  whole  sum  demanded.  (2) 

In  actions  for  slander,  the  courts  used  at  one  time  to  hold, 
that  the  plaintiff  was  bound  to  prove  the  words  precisely  as 
laid ;  but  it  is  now  settied  that  it  will  be  sufficient,  if  the 
plaintiff  prove  some  material  part  of  the  words  alleged  on  the 
record.  If  the  declaration  contain  several  actionable  word;!^ 
the  plaintiff  will  be  entiUed  to  a  verdict  on  proving  some  of 
them.  (3) 

In  an  action  of  replevin,  where  the  defendant  avowed 
taking  the  cattle  as  damage-feasant,  the  plaintiff  pleaded  in 
bar,  that  one  W.  was  seised  of  a  house  and  land,  &c.,  whereto 
he  had  common,  &c.,  and  demised  the  same  to  him  to  hold 
from  a  certain  day  next  before  for  a  year ;  the  avowant  tra- 
versed the  lease  modo  et  Jbrmdj  upon  which  issue  was  taken ; 
the  jury  foimd  a  special  verdict,  that  W.  made  a  lease  to  the 
plaintiff  on  the  day  stated  for  a  year ;  and  the  plaintiff  had 
judgment,  for  altiiough  this  is  not  tiie  same  lease  as  pleaded, 
(since  this  begins  on  the  day,  and  the  other  not  so  soon,)  yet 
the  Court  said,  the  substance  of  the  issue  is,  whether  or  not 
the  plaintiff  had  such  a  lease,  as  by  force  thereof  he  might 
have  common  at  the  time,  and  this  appeared  to  be  the  case 


(1)  Roberts  and  Wife  v.  Herbert,       (3)  Compagnon  v.  Martin,  s  Bl. 
1  SicL  5.  S.  C.  cited  Bull.  N.  P.  S99.     Rq>.  790.    See  vol.  S.  Action  for 
(9)M<Qiul]inT.Cox.lH.Bl.S49.    Slander. 
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here.  (1)  But,  the  Court  added,  it  (the  verdict)  must  not  de- 
part altogether  from  the  form  of  the  issue;  for  if  it  had  been 
fou/id,  that  he  had  right  of  common  by  a  lease  from  another, 
or  as  an  owner,  that  had  been  clearly  out  of  the  issue  both 
in  matter  and  form.  And  they  admitted,  that  if  the  plaintiff 
had  declared  thus  in  ejectionejlmuey  it  would  have  been  clearly 
agiunst  him ;  for  there  he  demands  and  recovers  the  term,  and 
therefore  must  make  his  title  truly.  In  the  principal  case^  as 
the  reporter  observes,  the  jury  might  have  found  directly 
against  the  plaintiff  7ion  dimisit  modo  et  Jbrmd,  and  could  not 
safely  have  found  a  general  verdict  for  him;  but  the  jury 
having  found  specially,  the  Court  gave  judgment  for  the 
plaintiff.  (2) 

If  the  issue  joined  between  the  parties  is,  whether  A.  and  B. 
were  churchwardens,  proof  that  one  was,  and  not  the  other, 
would  not  be  sufficient.  (8)  So,  where  the  declaration  averred, 
diat  the  plaintiff  was  constable  of  a  particular  parish,  and  that 
he  was  assaulted  in  the  execution  of  his  office  as  constable^ 
and  it  appeared  on  the  evidence,  that  he  had  been  sworn  in 
to  serve  for  a  whole  liberty,  of  which  the  parish  formed  a  part, 
diis  was  held  to  be  a  material  variance.  (4) 

The  same  general  rule  of  evidence  applies,  if  possible,  still  Examples  in 
more  strongly  to  the  case  of  criminal  prosecutions  than  to  ^"""°  ^"^' 
civil  suits.  It  is  an  universal  principle,  which  runs  through 
the  whole  of  the  criminal  law,  that  it  will  be  sufficient  to  prove 
80  much  of  the  indictment,  as  charges  the  defendant  with  a 
substantive  crime.  If  the  indictment  charges,  that  the  defend- 
ant did  and  caused  to  be  done  a  particular  act,  it  is  enough  to 
prove  dther  the  one  or  the  other.  If  the  defendant  is  charged 
with  composing,  printings  and  publishing  a  libel,  he  may  be 
convicted  only  of  the  printing  and  publishing.  (5) 

(1)  Pope  V.  Skinner,  Hob.  7S.  S.  (4)  Goodes  v.  Wheatly,  1  Campb. 

C.  ated  Bull.  N.  P.  500.    ForQr  v.  23 1. 

Imber,  6  East,  434.  (6)  R.  v.  Hunt,  S  Campb.  5SJ. 

(9)  S.  C.  cited  as  to  this  point,  R.  v.  Williams,  ib.  646.     See  also 

Com.  Dig.  tit.  Pleader,  S.  7.  cases  in  S  East,  P.  C.  515.  516. 

(5)  Bull.  N.  P.  899. 
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On  a  charge  of  petit  treason,  if  the  killing  with  malice 
is  prov^,  but  no  circumstances  of  aggravation  are  proved 
to  make  the  offence  treasonable,  the  prisoner  may  be  found 
guilty  of  the  murder*  (1)  On  an  indictment  for  burglary 
and  stealing  goods,  if  it  appear  that  no  burglary  was  com- 
mitted, as  where  the  breaking  and  entering  were  not  in  the 
night — or  on  a  charge  of  robbery,  where  the  property  was 
not  taken  from  the  person  by  violence,  or  by  putting  him  in 
fear — the  prisoner  may  be  found  guilty  only  of  the  simple  lar« 
ceny.  (2)  On  the  trial  of  an  indictment  for  murder,  the  jury 
may  find  the  prboner  guilty  of  manslaughter  only ;  for  the 
principal  matter  is  the  killing,  and  the  malice  is  only  a  circum- 
stance in  aggravation.  (3)  And  if  the  manner  or  means  of 
the  death,  proved  at  the  trial,  agree  in  substance  with  the 
means  charged  in  the  indictment,  it  will  be  sufficient;  as, 
where  the  indictment  is  for  killing  with  a  dagger,  and  the  evi- 
dence prove  a  killing  with  a  staff  (4) ;  or  if  the  indictment  be 
for  killing  with  one  sort  of  poison,  and  the  evidence  proves 
the  killing  with  another,  such  evidence  maintains  the  indict- 
ment, because  the  proof  of  the  instrument  is  not  absolutely 
necessary  to  the  proof  of  the  fact  itself  (4);  but  if  the  charge 
is  for  poisoning,  and  the  death  is  proved  to  have  been  caused 
by  striking  or  starving,  &c,  this  evidence  would  not  support 
the  indictment,  as  the  species  of  death  in  the  one  case  is  totally 
different  from  that  in  the  other.  (5) 

If  the  indictment  charges  that  A.  gave  the  mortal  blow, 
and  that  B.  and  C.  were  present,  aiding  and  abetting,  &c.,  but 
oti  the  evidence  it  appears  that  B.  struck,  and  that  A,  and  C. 
were  present,  aiding,  &c.,  this  is  not  a  material  variance,  for 
the  stroke  is  adjudged  in  law  to  be  the  stroke  of  every  one  of 
them,  and  is  as  strongly  the  act  of  the  others,  as  if  they  all 
three  had  held  the  weapon,  and  bad  all  together  struck  tlie 


(I)  Case  of  Swan  and  JefTerys,  (4)  9  Rep.  67.  a.    Gilb,  Ev.  fiSl. 

Foftt«  Disc.  104.  1  East,  P.  C.341.    R.  v.  Clark,  1 

Ci)  S  East,  P.  C.  515.  515,  516.  Brod.  &  Bing.  475. 

(3)  Mackalle/s  case,  9  Rep.  67.^.  (5)  9  Rep.  67.  a.     Gilb.  Ev.  S31. 

Co.  Lit.  269,  a.    Gilb.  Ey»  953.  1  East,  F.C.  941.    2  Inst.  919. 
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deceased.  (1)    The  identity  of  the  person,  supposed  to  have 
given  the  stroke^  says  Mn  Justice  Foster,  is  but  a  circum- 
stance,  and  in  diis  case  a  very  immaterial  one.     The  stroke  of 
one  is,  in  consideration  of  law,  and  in  sound  reason  too^  the 
stroke  of  all.     They  are  all  pfincipaU  in  law,  and  principals  in 
deed.     If  two  persons  are  indicted  as  principals,  and  one  is 
proved  to  be  only  accessory,  he  must  be  discharged  on  this 
indictment  (2),  for  in  consideration  of  law  their  offences  are 
quite  different     And  one  indicted  as  accessory  before  the  &ct 
cannot  be  convicted  upon  evidence  proving  him  to  have  been 
(principal  in  the  second  degree)  present,  aiding  and  abetting,  at 
the  fact  (S)     In  Mackalley's  case  (4),  where  the  prisoner  was 
tried  for  the  murder  of  a  Serjeant  at  mace  in  London,  the  in* 
dictment  charged,  that  the  sheriff  made  a  precept  to  the  ser-: 
jeant  for  the  arrest,  and  it  appeared  upon  the  evidence,  that 
there  was  no  such  precept,  but  that  the   serjeant.  made  the 
arrest  ex  officio  at  the  plaintiff's  request  on  the  entry  of  the 
plaint  according  to  the  custom  of  the  city ;  and  all  the  Judges 
held,  that  .the  variance  between  the  indictment  and  the  evi« 
dence  was  not  material,  because  the  warrant  to  arrest  was  only 
a  circumstance,   and   the  substance  of  the  matter  had  been 
found,  which  was,  that  the  prisoner  killed  an  officer  in  the 
lawful  execution  of  legal  process.     The  Judges  were  also  of 
opinion,  that  the  indictment  might  have  been  general,  (that 
the  prisoner  feloniously  and  of  his  malice  prepense  killed,  &c.) 
and  that  the  special  matter  might  have  been  given  in  evidence ; 
and  since  the  indictment  in  the  principal  case  contained  such 
an  averment,  they  held  that  the  charge  of  murder  had  been 
proved,  notwithstanding  that  the  special  matter  given  in  evi- 
dence, might  vary  in  substance  from  the  special  matter  con* 
tained  in  the  indictment 

A  great  variety  of  cases  occur  in  the  books  with  respect  to  Avermeots 
the  necessity  of  proving  averments  in  pleadings.     Immaterial  material 

Cl)  Mackalley's  case,  9  Rep.  67.3.        (3)  Gordon's  case,   I  East,  P  C. 
1  Plowd.  98.    Wallis's  case,  1  Salk.    853. 
354.     Post.  Disc.  851,  (4)  9  Rep.  81 .  b,  67.  0.  6S.  a. 

(9)  Gilb.  Et.  333.    See  Pott  361 . 
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avennents  need  not  be  proved :  but  because  aaavennent  might 
have  been  unnecessary,  it  will ,  not  therefore  follow  that  it  is 
immaterial.  (1)  In  an  action  on  a  promissory  note  agunst  the 
maker,  an  averment  of  indorsement  by  the  payee  to  the  plain- 
tiff is  unnecessary,  when  the  note  is  made  payable  to  bearer; 
yet,  if  the  averment  is  made,  it  is  not  immaterial,  and  Lord 
Ellenborough  held  that  it  ought  to  be  proved.  (2)  And  if  a 
defisndant  avar,  in  his  plea  of  abatement,  that  he  was  baptized 
by  another  name,  he  is  bound  to  prove  strictly  this  all^^ation, 
though  the  averment  of  the  name  of  baptism  was  unnecessary«(S) 

An  averment,  which  is  merely  matter  of  Inducement  to  the 
action,  need  not  be  proved  with  the  utmost  strictness  and  pre- 
cision. Thus  where  an  action  was  brought  to  recover  double 
the  value  of  goods,  which  had  been  removed  for  the  purpose  of 
preventing  a  distress,  and  the  declaration  stated  a  certain  sum 
to  be  in  arrear  for  rent,  it  was  decided  that  the  plaintiff  was 
entided  to  recover,  although  the  notice  of  distress  was  for  a 
less  sum.  (4*)  Here,  whether  the  particular  sum  stated  in  the 
declaration  was  in  arrear,  must  be  perfectly  immaterial ;  the 
damages  were  not  to  be  measured  by  the  quantity  of  rent,  but 
by  the  value  of  the  goods,  which  had  been  removed. 

The  general  rule  concerning  the  materiality  of  averments  is, 
that  if  the  whole  of  an  averment  may  be  struck  out  without 
destroying  the  plaintiff's  right  of  action,  it  will  not  be  neces- 
sary to  prove  it;  but  it  is  otherwise,  if  the  whole  cannot  be 
stiiick  out  without  getting  rid  of  a  part  essential  to  the  cause' 
of  action ;  for  then,  though  the  averment  be  more  particular 
than  it  need  have  been,  the  whole  must  be  proved,  or  the 
plaintiff  cannot  recover.  (5)     Thus,  in  the  case  of  Bristow  v. 


(1)  1  Maule  &  Sd.  204.    Craw-  (5)  Weleker  v.  L«  Pelletier,    i 
ley  V.  Blewett,  IS  Mod.  127.  Savage  Campb.  479. 

q.  t.  V.  Smith,  S  Black.  Rep.  1191.  (4)  GwinDet  v.  Phillips,   3  T.  R. 

Turner  v.  Eyles,  3  BO0.  &  Pull.  456.  645. 

Saver,  us.  (5)  By  Lawrence  J.  in  William- 

(2)  Waynham  v.  B^nd,  1  Campb.  son  v.  Allison,  11  East,  452. 
175. 
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Wright  (1),  which  was  an  action  against  the  sheriff  for  taking 
the  goods  of  a  lodger  without  leaving  a  year's  rent,  the  declar- 
ation stated  some  particulars  of  the  demise  relative  to  the  time 
of  payment  of  rent,  which  were  negatived  by  the  evidence, 
and  the  Court  hdd  that  the  variance  was  &tal.  There,  it  was 
necessary  for  the  plaintiff,  in  order  to  show  that  he  was  land* 
lord,  to  set  forth  a  contract  between  himself  and  the  tenant, 
and  no  part  of  the  contract  alleged  could  be  struck  out,  because 
it  was  in  its  nature  entire,  though  it  was  admitted  that  the  part 
of  the  ccmtract  relating  to  the  time  of  payment  need  not  have 
been  averred.  And  the  case  of  Williamson  v.  Allison  (2)  il- 
lustrates the  other  part  of  the  rule,  namely,  that  where  an 
averment  may  be  struck  out,  it  need  not  be  proved.  That 
was  an  action  on  the  case  in  tort,  for  the  breach  of  a  warranty 
in  selling  goods  unfit  for  sale,  and  the  declaration  averred,  that 
the  defendant  knew  the  goods  to  be  in  an  unfit  state,  of  which 
&ct  there  was  no  evidence  at  the  trial ;  but  the  Court  held  that 
such  proof  was  unnecessary,  for  if  the  whole  averment  respect- 
ing  the  defendantfs  knowledge  of  the  unfitness  for  sale  were 
struck  out,  the  declaration  would  still  be  sufficient  to  entitle 
^e  plaintiff  to  recover  upon  the  breach  of  the  wai'ranty  proved. 

The  same  rule  is  applicable  to  averments  in  an  indictment. 
If  an  averment  may  be  entirely  omitted,  without  affecting  the 
<:harge  against  the  prisoner,  and  without  detriment  to  the  in- 
dictment, it  will  be  considered  as  a  surplusage,  and  may  be 
disregarded  in  evidence.  Thus,  where  the  prisoner  was 
charged  with  a  robbery  near  the  highway,  and  the  robbery 
was  proved,  but  not  near  the  highway  (3)  —  where  the  rob- 
bery was  averred  to  have  been  committed  in  the  house  of  a 
certain  person  named,  and  the  name  of  the  owner  was  not 
proved  (4)  —  and  where  the  offence  of  arson  was  stated  in  the 
indictment  to  have  been  committed  in  the  night-time,  and  was 


(1)  S  Doug.  664.     See  5  T.  R.  (3)  Wardle's  case,  J  East,  P.  C. 

496.     S  East,  450.  452.     8  East,  9.  785. 

(a)  2  East,  446.     See  also  Pep-  (4)  Pyc's  case,  Johnstone's  case, 

pin  v.  Solomon,  5  T.  R.  496.  2  East,  P.  C.  785. 
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proved  not  to  have  been  in  the  night-time  (1),— in  these  cases, 
all  the  Judges  were  of  opinion,  that  the  convictions  were 
proper,  and  the  prisoners  were  ousted  of  the  benefit  of  clergy. 
But  where  the  averment  in  the  indictment  is  sensible  and  ma- 
terial, it  ought  to  be  regularly  proved ;  as,  where  the  prisoner 
was  indicted  for  a  burglary  in  the  house  of  J.  D.  with  intent 
to  steal  the  goods  of  J.  W*,  and  it  appeared  in  evidence  that 
no  such  person  had  any  goods  in  the  house,  but  that  the  name 
of  J.  W.  was  put  by  mistake  for  J.  D.  (2),  the  Judges  held, 
that  it  was  material  to  state  truly  the  property  of  the  goods, 
and  on  account  of  this  variance  the  prisoner  was  acquitted. 

Variance  in  Where  the  action  is  brought  upon  a  contract,  the  contract 

pr^  o  con-  ^^g|j|.  ^  YyQ  stated  correctly,  and  proved  as  laid;  and  if  any 
part  of  the  contract  proved  vary  materially,  from  that  stated  in 
the  pleadings,  the  whole  foundation  of  the  action  fiuls,  since 
the  contract  is  entire  and  indivisible.  (S)  If  thecontract,  there* 
fore,  for  the  breach  of  which  the  action  is  brought,  was  in  the 
alternative,  at  the  option  of  the  defendant,  (as  to  deliver  this  or 
that  quantity  of  goods  at  one  time,  and  the  reminder  at 
,    '  another,)  it  ought  to  be  so  stated,  for  if  the  dedaration  states 

an  absolute  contract,  and  the  proof  is  of  a  contract  in  the  al- 


(1)  Minton's  case^  S  East,  P.  C.  Cohen  t.  Hannam,  5  Taunt  101^ 

1021.  Arnfield  V.  Bate,  3  Maule  and  Sel. 

(S)  Jenks*s  case,    8  East.  P.  C.  173.    Squire  ▼.  Hunt,  5  Price,  6S. 

514.  Wildman  v. Olossop,  i  Bam,&  Aid.  9, 

(3)  1  T.  R.  S40. ;    3  T.  R.  645.  Tucker  v.  Cracklin,  9  Starkie,  N.P.  C. 

The    following    are    the   principal  385.  Parker  v.  Palmer,  4  Barn.  &  Aid 

modern  caseH  on  this  subject;  Bris-  387. — ^Thefollowing  are  cases  on  pro* 

tow  V.  Wright,  8  Doug.  664.  (supra,  missory  notes  and  bills  of  exchange, 

p.  806.  S.  C.)  Cariisle  y.  Trears,  WhitWell  ▼.  Bennet,  5  Bos.  &  PuK 

Cowp.  671.    Churchill  y.  Wilkins,  559.    Gordon  v.  Austin,  4  T.R.  611. 

iT.R.  447.     Durston  v.  Tuthan,  Johnson  v.  Mars,  8  Campb.  305. 

cited  5  T.  R.  67.    Littler  y.  Holland,  Roche  y.  CampbeU,  3  Campb.  847. 

3  T.  R.  590.    Hockin  y.  Cooke,  4  Hodge  y.    Fillis,    5  Campb.    463. 

T.  R.  314.    Leery  y.  Goodson,  4  Hutchinson  y.  Piper,  4  Taunt  8 to. 

T.  R.687.    Wbitey.  Wilson,  8  Bos.  Exon  y.  Russell,  4  Maule  &  Selw. 

&  Pull.  116.    Penny  v.  Porter,  8  505.    Mountstephen  y.  Brooke,  1 

East,  2.     Brown  y.  SAyce,  4  Taunt.  Bam.  &  Aid.  884. 
380.    Pool  y.  Courfc  4  Taunt,  700.<. 
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ternatiTey  the  plainttfF  cannot  recover,  althoagh  the  (defendant 
may  have  determined  his  option.  ( 1 ) 

Thi$  rule  is  ndt  confined  to  actions  of  assumpsit  tn  an 
acdon  of  tort  also,  where  the  contract  is  necessary  to  be  stated 
in  order  to  maintain  the  ground  of  action  as  laid  in  the  record, 
the  contract  ought  to  be  proved  as  stated.  Thus,  in  an  action 
against  two  defendants  for  deceit,  charged  in  the  declaration  to 
have  been  committed  by  them  in  a  joint  sale  of  their  joint 
property,  the  Court  of  King^s  Bench  held,  as  there  was  no 
evidence  against  one  of  the  defendants,  that  the  action  could 
not  be  maintamed  against  the  other.  (2)  The  joint  contract 
here  described,  said  Lord  EUenborough,  in  delivering  the 
judgment  of  the  Court,  is  the  foundation  of  the  joint  warranty 
laid  in  the  declaration,  and  essential  to  its  legal  existence  and 
validity;  and  it  is  a  rule  of  law,  that  the  proof  of  the  contract 
must  correspond  with  tlie  description  of  it  in  all  material 
Respects. 

It  will  not  be  necessary  for  the  plaintiff  to  state  all  the 
several  parts  of  a  contract,  which  consists  of  distinct  and 
coUateral  provisions :  but  it  is  sufficient  to  state  so  much  of 
the  contract  as  contains  the  entire  consideration  for  the  act, 
and  the  entire  act  to  be  done  in  virtue  of  such  consideration, 
including  the  time,  manner,  and  othet  circumstances  of  its 
performance.  (S)  Thus,  if  there  is  a  provision  in  the  contract 
to  discharge  the  party  fit>m  all  liability,  in  case  a  particular 
condition  is  not  complied  with,  it  ought  to  be  set  out  and 
strictly  proved :  but  it'^^is  otherwise,  where  the  provision  re- 
spects only  the  liquidation  of  damages  on  a  breach  of  the 
contract;  such  a  provision  need  not  be  stated  in  the  plead- 
ings- (9)    So,  in  an  action  on  the  case  upon  the  warranty  of 

(1)  Penny  v.  Porter,  9  East,  2.;    Lopes  v.  De  Tastet,  l  Brod.  &Kng. 
and  see  2  East,  1 54. ;  Cooke  v.  Mnn«    538. 
stone,  1  Bos.  &Pul.  N.  R.  551.  (3)  Clarke  v.  Grav,  6  East,  564. 

(s)  Weall  ▼.  King^  12  East,  452.    569.   Thornton  v.  Jones,  2  Marsfa« 
Green  y..  Greenbank,  2  Marsh.  4S5.    Rep.  287.  Parker  ▼.  Palmer,  4  Barn* 

&  Aid.  387. 
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a  horse,  if  the  plaintiff  states  truly  the  whole  of  the  consider- 
ation for  the  proinise  of  the  defendant,  (which,  in  the  case 
referred  to,  was  the  re-delivery  of  the  horse  to  the  defendant,) 
and  then  states  truly  the  substantive  parts  of  the  warranty,  of 
the  breach  of  which  he  complains,  this  will  be  sufficient,  with- 
out averring  otiier  parts  of  the  warranty  entirely  collateral  and 
irrelevant  to  tiiose  stated.  (1)     In  the  case  of  Gladstone  v. 
Neale(2),  tiie  contract  stated  was  for  the  purchase  of  a  certain 
quantity  of  goods,  ("  to  wit,  eight  tons,")  and  the  contract 
,     proved  was  for  die  purchase  of  «  dboid  8  tons,**  the  exact 
amount  not  being  known  at  the  time  of  making  the  contract, 
but  being  ascertdned  before  the  action  was  brought ;  and  it 
was  determined  at  the  trial,  and  afterwards  by  the  Court  of 
King^s  Bench,  that  the  variance  was  not  material 

In  all  cases  of  joint  contracts,  in  writing  or  by  parol,  or 
ex  quasi  contractu,  and  in  all  cases  of  joint  obligations,  it  seems 
now  to  be  settied,  that  if  one  only  be  sued,  he  may  plead  the 
matter  in  abatement,  but  cannot  take  advantage  of  it  afterwards 
upon  any  other  plea,  or  in  arrest  of  judgment,  or  give  it  in 
evidence    under    the    general    issue.    Thus    in    on    action 
against  £he  defendant  as    drawer  of  a  bill  x>f  exchange, 
who  pleaded  non  assumpsit,    and  it  appeared  in  evidence 
at    the  trial,  that  the  bill   was  drawn    by  the    defendant 
and  another  jointiy;  on  a  motion  to  set  aside  the  verdict, 
(which  had  been  found  for  the  plaintiff,)  upon  the  ground 
of  this  supposed  variance,  the  Court  of  Exchequer  was  clearly 
of  opinion,   that  there  was   no   variance  betweoi  tiie  bill 
of  exchange  proved,  and  that  which  was  declared  upon.  (3) 
The  same  rule  holds,  when  the  action  is  brought  against  cme 
of  several  partners ;  the  defendant  must  plead  in  abatement 
and  cannot  give  the  partnership  in  evidence  under  the  general 


(1)  Miles  V.  Sheward,  S  East,  7.       (3)  Evans  v.  Lewis*    MS.  case, 

-Cotterill    V,    CufT,    4  Taunt.  285.  reported  in   Mr.  SeijL  Williams's 

Squier  v.  Hunt,  3  Price,  68.    Hand-  edit,  of  Sauud.  1  V.  S91.   d,   Ger- 

fordv.  Palmer,  S  Brod.  &  Bing.  859.  main  v.  Frederick,  MS.   case,  ib. 

(8)  13  East,  410.    Crispin  v.  Wil-  Rees  v.  Abbott,  Cowp.  832.   Powell 

liamson,  8  Tauat.  107.  v.  Lajton,  2  New.  Rep.  365. . 
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issue.  (1)  Fonnerlj,  a  different  rule  was  adopted,  on  the 
ground  of  a  supposed  variance.  (2)  But  with  respect  to  the 
party  suing,  the  mle  is  still  the  same ;  namely,  that  if  an  action 
of  assumpsit  is  brought  by  one  only  of  several  parties  to  a 
contract,  who  ought  to  join,  the  defendant  may  take  advantage 
of  it  upon  the  general  issue  of  non  assumpsit  (S) 

A  distinction,  however,  has  been  made,  in  this  respect,  be- 
tween actions  of  assumpsit  and  actions  of  tort;  and,  in  the 
latter  Oase,  if  one  only  of  several  persons,  who  ought  to  join, 
bring  the  action,  the  defendant  cannot  avail  himself  of  the 
variance  under  the  general  issue, ,  but  must  plead  it  in  abate- ' 
ment  (4)  There  is  a  distinction  also  between  these  forms  of 
action,  with  respect  to  the  party  sued.  For  if  several  persons 
jointly  commit  a  tort,  the  plaintiff  has  his  election  to  sue 
all  or  any  number  of  the  parties,  a  tort  being  in  its  nature 
the  separate  act  of  each  individual ;  and  therefore  in  actions 
ex  delicto  against  one  only,  (such  as  trover,  trespass,  case  for 
malfeasance,  and  the  like,)  for  a  tort  committed  by  several,  the 
defendant  cannot  plead  such  matter  in  abatement  or  in  bar, 
nor  give  it  in  evidence  on  the  general  issue*  (5) 

The  rule^  above  laid  down  with  respect  to  contracts,  ap-  Variance  in 
plies  equally  to  the  case  of  a  prescription :  a  prescriptive  right  j^^timi. 
b  one  entire  thing,  and  when  put  in  issue,  must  be  proved 
as  stated.  It  ought  to  be  proved,  therefore,  to  the  foil  extent, 
to  which  it  is  claimed.  Thus,  in  replevin,  if  the  defendant 
avow  taking  the  cattle  as  damage  feasant,  and  the  plaintiff 
plead  in  bar  a  ri^t  of  common,  and  aver  that  the  cattle 
were  levant  and  couchanty  on  which  averment  issue  is  joined, 


(1)  Rice  T.  Shute,  5  Burr.  tSll.  (4)  Dockwray  t. Dickenwn,  Skin. 
Abbott  V.  Smith,  S  Black.  947. 1  Bos.  640.  Leglise  v.  Champante,  2  Str. 
&  Pul.  72.  820.    Addison  t.  Overendy  6  T.  R. 

(2)  Boson  v.  Sandford,  2  Salk.  766.  SiOgworth  v.  Overend,  7  T. 
440.  R.  279.    Bloxham  v.  Hubbard,  5 

(3)  Leglise  v.  Champante,  2  Str.  East,  420. 


82a    Graham  v.  Robertson,  2  T.        (5)  Boson  v.  Sandford,  1  Show. 

R.  282.    1  Saund.  291./.  in  note.  29.    Sfitdiell  v.  Tarbutt,  5  T«  R. 

Teed  v.  Blworthy,  14  East,  210.  651. 
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proof  ouly  for  part  of  the  cattle  will  not  be  snfficient,  for  the 
issue  is  upon  the  whole.  ( 1 )  But  though  the  party  must  prove 
a  prescripttye  right  oommennirate  with  the  right  claimed,  he 
will  not  be  precluded  from  recovering,  because  he  proves  a 
more  ample  right  than  what  he  claims.  Evidence  of  a  right 
of  common  for  sheep  and  cows  will  support  a  plea  prescribing 
for  common  only  for  sheep.  (2) 

A  distinction  is  to  be  made  between  the  case  of  a  prescrip- 
tive right  of  common  alleged  in  bar,  on  which  issue  is  taken, 
and  a  possessory  right  of  common  daimed  in  an  action  of 
tor(  for  disturbance  oi  the  right  In  the  latter  caae^  it  is  suf- 
ficient to  prove  the  same  ground  of  action  as  is  laid  in  the 
declaration,  although  not  to  the  extent  there  stated.  If  the 
alkgatio^  is,  that  the  plaintiff  was  entitled  to  the  right  of  com- 
mon in  respect  of  a  certain  quantity  of  landi  and  the  proc^  is 
in  respect  of  a  part  only  of  that  land,  it  will  be  suflScient  (S) ; 
so,  if  it  is  claimed  in  respect  of  a  messuage  and  a  certain  num- 
b^  of  acr^  of  land,  and  proved  to  be  in  reject  only  of 
land,  (4)  The  proof,  in  thesie  cases,  is  not  of  a  different  alle- 
gation, but  of  the  same  all^ation  in  part;  and  that  is  suf- 
ficient. (5) 

^""fvrf  ilLi  Where  a  deed  is  declared  upon,  and  it  appears,  on  com- 
paring and  reading  the  record  with  the  instrument  produced, 
th(it  some  of  the  words,  stated  in  U^  pleadings  as  descriptive 
of  the  deed»  (and  which  cannot  be  r^ected  as  surplusage,) 
vary  from  the  deed,  the  variance  will  he  fatal  (6);  and  thou^ 

(1)  Sloper  v.  Allen,  S  Roll.  Ab.  (4^  Ricketts  v.  Salwey,  2  Barn. 
706.  tit.  Trial,  c.  41.    S.  C.  cited    &  Aid.  860. 

BulL  N.  P.  C.  S99.  Gray's  case,  6  (S)  2  Barn.  &  Aid.  366. 

Rep.  79.    Down's  case»  4  Rep.  29,  b.  (6)  The  following  are  the  principal 

Rogers  V.  Allen,    1   CampD.    313.  modern   cases  on  this   subject:  — 

See  Brook  v.  Willett,  2  U.  Black.  Sands  v.  Ledger,  s  Ld.  Raym.  792. 

234.  Pitt  V.  Green,  9  Bast,  188.    Bow- 

(2)  Bush  wood  V.  Bond,  Cro.  £1.  ditch  v.  Mawley,  l  Campb.  195. 
72S.  Bailiff,  &c.  of  Tewksbuiy  v.  Howell  v.  Richards,  11  Bast,  633. 
BrickneiC  1  Taunt.  142.  Waugh  v.    Russell,  5  Taunt.  707. 

(3)  Tarly  v.  Turnock,  Cro.  Jac.  Tempany  v.  Bernard,  4  Campb.  20. 
6d9.  Paltner,  269.  S.  C.  2  Bard.  Morgan  v.  Edwards,  2  Marshall,  96. 
&  Aid.  366.  Hoar  v.  Mill.  4  Maule  &  Selw.  470. 
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some  parts  of  the  deed,  wbiefa  the  declaration  purports  to  set 
out  at  lengthy  need  not  have  been  stated  at  all,  or  mi^t 
hate  been  staled  shortly  acocnrdiiig  to  thdr  legal  eflbct  and 
operation  (1))  yet  if  they  are  set  out  at  laigth,  they  ought  to 
be  proved  as  laid,  and  in  case  of  a  variance  the  plaintiff  will 
fiul.  A  qualified  covenant  ought  to  be  stated  with  all  its 
qualifications;  if  it  is  set  Out  m  the  declaration  as  a  general 
covenant,  and  on  readii^  the  deed  in  evidence  it  appears  to 
be  subject  |o  an  exertion  or  Umitatioo,  the  variance  will  be 
fatal.  (2) 

A  similar  rule  has  been  laid  down,  where  a  record  is  re^  Variance  io 
ferred  to  in  the  {deadii^.    If  the  allegation  is  descriptive  r^^^^L 
of  the  reecMrd,  it  ought  to  be  strictly  and  literally  proved,  as 
laid.    Thus^  in  the  case  of  Green  v.  Remiett  {S\  where  a  wirit 
was  described  in  terms,  when  sued  out  and  whmt  retumaMe, 
and,  on  the  production  of  the  writ  itsd^  it  appeared  to  be  re- 
turnable on  a  differait  day  from  that  stated  in  the  dcKhuraitiott, 
the  Court  hdld  that  the  variance  w^s  iatal,  tboki|^  the  day  of 
the  return  was  laid  under  a  videlicet  * 


Weekv  v.  MaiHsrdelv  14  £nt,  568,  (i)  HoweRvV.  Rieiftirdt,  If  Ea^, 

Gordon  v.  Gordoo,  I  Starkie,  N.P.C.  633.    Tempany  v.  Bernard^  4  Caiap. 

S94.  Horeefall V.  Testar,  7  Taunt.  385.  20. 

Cartri<^ev.GriiEth8,  lBarQ.&Ald.  (3>  I  T.R.  ese.    9  Iml^   101. 

57.  Swallow  V.  BeaiimooL8Barn.&  163.    Brown  v.  Jacobfi,  9  £sp.  N. 

Aid.  765.     Brown  v.  Knill,  S  Brod.  P.  C.  U€.    R.  v.  Tavlor,  1  Campb. 

&BinK.395.  404.  SeeitoCoai.D%.lit.Reconl» 

(lybundas  v.  Lord  We^moutb,  (C),  {D>    R.  t.  Lsefe^    «  Caropb. 

Cowp.    665.     Price    t.   Fletcher,  141.  Woodford  r.  Ashlcy^s  Campb. 

Cowp.    727.    RouUton  r.  Clarke,  193. 
S  H.  Bl.  563. 


•  "Where  the  circumstance  averred  in  the  pleadings,  (as,  of  a  particular 
sum  or  dayj  is  material*  the  addition  of  a  videUcet  will  not  render  the 
a?erment  immaterbl,  (Grimwood  v.  Barrit,  6  T.  R.  460. 463. ;)  though  the 
omission  of  a  videScet  may  in  some  cases  make  an  averment  material, 
which,  if  a  videlicet  had  been  inserted,  would  not  have  been  so.  (Svmmons 
T.  Knox,  3  T.  R.  6S,  68.  Crispin  v.  Williamson,  8  Taunt.  1 12.)  If  there- 
fore the  day,  laid  in  the  declaration,  be  material,  it  must  be  proved,  not- 
withstanding that  it  is  laid  under  a  viddicet.  It  is  by  no  means  generally 
true,  that  the  omission  of  a  videlicet  will  make  it  necessary  to  prove  the 
particular  sum  or  day,  &c.  strictly  as  laid.  Some  cases  have  been  aheady 
mentioned,  where  a  variance  in  the  proof  of  such  circumstances  has  been 
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:  The  retum-day)  in  the  last  case^  was  material,  because  it 
was  part  of  the  description  of  the  writ  stated,  which  could 
only  be  proved  by  a  writ  returnable  on  the  same  day.  But 
where  the  pleadings  do  not  undertake  to  set  out  the  tenor  of 
the  necord,  and  the  substance  only  of  the  record  is  stated,  there 
a  variance  between  the  allegation  and  the  record  wiU  not  be 
fiital,  provided  the  allegation  is  substantially  proved.  Thus 
in  the  case  of  the  King  v.  Lookup,  on  a  prosecution  for 
perjury,  where  the  objection  was,  that  the  indictment  stated  a 
bill  in  Chancery  to  be  directed  to  Robert  Lord  Henley,  &c., 
and  it  appeared  in  evidence  to  have  been  directed  to  Sir 
Robert  Henley,  Knight,  &c,  the  Court  over-ruled  the  objec- 
tion, and  held  it  to  be  sufficient,  that  the  complainant  had 
preferred  a  bill  before  the  person  who  held  the  great  seal,  by 
whichever  title  he  was  styled.  (1 )  So  in  the  late  case  of  Pur- 
cell  V.  Macnamara  (2),  in  an  action  for  a  malicious  prosecution, 
where  the  allegation  was,  that  the  defioidant  prosecuted  an  in- 
idictment  against  the  plainti£^  until  afterwards,  to  wit,  on  a  cer^ 
tain  day  named,  the  plaintiff  was  in  due  manner  acquitted,  Sec ; 
and,  to  prove  this  allegation,  the  record  of  acquittal  was  pro* 
duced,  which  showed  that  the  acquittal  was  on  another  day, 
the  Court  held  that  the  variance  was  not  material,^  and  that 
the  averment  had  been  substantially  proved.  Here  the  day 
was  not  alleged  as  part  of  the  description  of  the  record;  but 
the  substance  of  the  allegation  was,  that  the  plaintiff  had  been 
acquitted  on  the  prosecution.  And  **  it  was  no  more  necesr 
sary,"  said  Mr.  Justice  Lawrence,  *^  to  prove  the  precise  day 

(1)  R.  V.  Lookup,  ch.  l  T.  R.  9Em,ISS.  R.  v.Leefe^sCampb. 
S40.,  9£ast»  168.  R.  V.  Pippet,  159.  Byne  v.  Moore^  5  Taunt  187. 
1   T.  R.   S35.    R.   V.  Payne,  cit       (s)  S  Ea»t,  157.     Philips  v.  B»> 

eoD,  9  East,  tss. 


adjudged  to  be  immaterial.  (Yid.  supra,  p.  ISO.)  It  will  be  suffident  |o 
add  one  other  example.  On  an  indictment  for  stealing  goods  in  a  dwelling- 
house  under  the  statute  is  Ann.  st.  1.  c.  7.,  it  is  not  necessary  to  prove  that 
the  goods  were  of  greater  value, than  40f.,  though  that  may  be  averred  in 
the  indictment  without  a  videlicet.  And  see  R.  v.  Burdett,  1  Ld.  Raym. 
149.  R.  V.  Gilham,  6  T  R.  SSS.  Gwinnett  v.  Phillips,  3  T.  R.  643.  and 
sCampb.  S31. 
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of  the  acquittal  as  laid  in  the  declaration,  than  it  is,  upon  an 
indictment  for  murder  or  in  a  declaration  upon  promises,  to 
prove  the  precise  day,  as  laid,  of  committing  the  murder  or  of 
making  the  promise.**  In  this  respect,  it  cannot  be  material 
whether  the  proof  is  by  matter  of  record  or  by  paroL  I^ 
indeed,  the  declaration  had  proceeded  to  state  that  the  acquit- 
tal was  on  a  certain  day  as  appears  by  the  record^  that  might 
have  been  considered  as  descriptive  of  the  record,  and  then 
the  variance  would  have  been  &taL  (1) 

It  is  a  rule  in  pleading,  that  every  material  &ct  which  is  Variance  in 
issuable  and  triable,  must  be  averred  to  have  happened  at  a  '""^ 
certain  time  and  place.  (2)  However,  it  will  not  generally  be 
necessary  to  prove  the  time  precisely  as  laid,  unless  that  par- 
ticular time  is  material.  This  is  the  constant  course  of  pro- 
ceeding in  criminal  prosecutions,  from  the  highest  ^oflence  to 
the  lowest.  In  high  treason,  evidence  may  be  given  of  an 
overt  act  either  before  or  after  the  day  specified  in  the  indict- 
ment; the  particular  day  is  not  material  in  point  of  prooi^ 
and  is  merely  matter  of  form.  Objections  of  this  kind,  on 
behalf  of  the  prisoner,  have  been  repeatedly  over-ruled.  (3) 

The  same  general  rule  applies,  with  as  much  reason,  to 
civil  suits.  Thus  in  an  action  on  a  promissorjr  note,  where 
the  declaration  states  that  the  defendant  on  such  a  day  made, 
Stc,  proof  that  he  made  his  promissory  note  on  a  dif- 
ferent day  would  be  sufficient.  So  in  an  action  for  assault, 
battery,  taking  of  goods.  See,  where  the  defendant  pleads  the 
general  issue,  the  plaintiff  will  not  be  confined  to  the  day 
stated  in  the  declaration,  but  may  prove  the  assault.  Sec,  on 
any  other  day  before  the  commencement  of  the  action.  (4)  If 
the  defendant  justifies  by  son  assault  on  the  same  day,  and  the 

(l)  9  £ast,  161.    And  see  Turner       (3)  Lord  Balmnrino'4  case;  Lord 

T.  Eyles,  3  Bos,  &  Pul.  456.    Wig-  Kilmarnock's  case ;  Townley's  case  ; 

ley  T.  Jones.  5  East,  440.     Read-  State  Trials.  FosL  8. 

shaw  V.  Wood, 4 Taunt.  13.     Com.  *  (4)  Co.  Lit.  28S.  a,  b.    9  Roll.. 

Big.  tit    Record,  (C).    Philips  v.  Ab.  687.    689.    tit.    Verdict,  (N). 

Shaw,  4  Barn.  &  Aid.  435.  Com.  Dig.  tit.  Pleader,  (S.  is.) 

(8)  5  T.  R.  SSO. 

F  4 
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plaintiff  traverses  the  caujse  of  justification,  and  at  the  trial 
the  defendant  prorea  the  trespass  on  the  same  digr,  there  the 
plaintiff  cannot  give  evidence  of  an  assault  on  mother  day.  (1) 
And  though  the  defendant  should  prove  the  assfuilt  of  the 
plaintiff  on  another  day»  yet  the  plaintiff  after  having  made 
9uch  a  traverse,  cannot  prove  another  assault  on  a  different 
day.  (2) 

Variance  in  The  same  certainty  of  description,  as  to  the  place  or  parishji 

is  not  so  necessary  in  local  as  in  transitory  actions.  In  an 
action  for  non-residence,  where  the  parish  was  described  as 
&.  Eihelbwrg^  and  proved  to  be  S^.  EthetburgOy  it  had  been 
held,  that  the  variance  was  fatal  (3);  so  also  it  was,  in  an  action 
of  ejectment^  where  the  premises  were  described  as  situate  in 
the  uniied  parishes  of  A.  and  B.y  but  were  proved  to  be  in  Me 
parish  qf  A.^  and  the  two  parishes  were  united  only  for  the 
single  purpose  of  maintaining  the  poor.  (4)  But  where  the 
premises  wer^  described  as  lying  in  ihepariA  9f^  ^^^  ^•y  ^^ 
it  appeared  in  evid^ice  that  part  lay  in  A.  and  part  in  B«,  but 
that  there  ^fas  no  such  pariah  as  the  parish  <(f  jL  and  JS.,  the 
Court  held,  that  the  word  parish  waa  mere  surplusage^  and 
that- the  plaintiff  was  entitled  to  recovfir  the  lands  in  B.  as 
well  as  in  A.  (5)  So,  where  the  premises  were  laid  to  be  in 
the  parish  of  Famhamf  and  were  proved  to  be  in  die  parish 
of  Famham  Bpyaly  but  it  did  not  i^pear  that  there  were  two 
Famhatnsj  the  Comt  held  that  the  variance  was  immaterial.  (6) 
But  if  there  had  appeared  to  be  another  Famham,  there  would 
have  been  an  uncertainly.  (7) 


vx;  a  Avuii.  Au.  Dou,  ni.  jcviaence,  morgan  y.  J!.awara6,  o  launud:^^. 

(C),  Art  5.    Thornton  t.   Lyster,  The  case  of  Wilton  t.  Clerk,  there- 

Cro.  Oar.   514.  contra.  (Jones  J.  fore,  (1  Esp.  N.  P.  C.  973.)  seems 

doubting,)  Roll.    Ab.    lb.     See   S  doubtful. 

Saund.  5.  note  3.  (6)  Doe  den.   Toilet  t;  Salter, 

(^)  Wilson  q.  t.  v.  Gilbert,  2  Bos.  13  East,  9. 

&™.S8i.  (7)  Taylor    v     Hooman,    Holt, 

(4)  Gooddtle   dem.    Pinsent    v.  N.  P.  C.  523. 
Lammiman,  2  Campb.  274. 


'\ 
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In  an  actkm  for  i»e  and  occupation,  wbere  ^  premisea 
ware  provad  to  lie  in  the  parbk  of  St.  Mary  Lambeiif  but 
were  da$cribad  in  tha  dedaiatioQ  as  in  the  pariah  of  LawAeih$ 
which  last  was  the  name  generally  knowx^  the  varianoe  was 
heJd  to  be  immaterial  (1) :  and  this  haa  over-ruled  an  older 
case*  where  a  variance  between  the  parish  of  CkdteOf  aad 
the  parish  of  5/.  Luk^s  Chelsea  was  held  at  nisi  {Mriua  to  be  ' 
fatal.  (2)  Although  it  is  not  necessary,  in  this  action,  to 
describe  where  the  premises  lie  (3),  yet  if  they  are  described 
in  the  declaration  as  situate  in  a  certain  parish,  and  are 
proved  to  be  in  a  different  parish,  the  plaintiff  cannot  re- 
cover. (4) 

Where  the  parish  or  place  mentioned  is  mere  matter  of 
venue,  and  not  of  local  description,  (as,  in  an  action  for  a  nu- 
sance  defamatory  to  the  plaintiff's  character,  where  the  declar- 
ation stated,  that  the  defendant  erected  the  nusance,  complained 
of,  in  the  parish  qfA^  in  9^  street  adjoining  to  the  plaintiff's 
house,  8lc.)  the  actual  situation  of  the  house  is  immaterial,  and 
the  plaintiff  may  recover,  though  it  should  be  proved  that 
there  b  no  such  parish.  (5) 

Tlie  same  rule,  which  has  been  laid  down  with  respect  to 

Civil  accioni^  sppiiey  bkkf  xxj  uic  esse  vft  mr  imxiccnicm  y  on  me 
trial  of  which,  it  will  be  sufficient  to  show,  that  the  offence  was 
committed  in  some  place  within  the  county  or  oUmt  division ; 
and  it  seems  to  be  agreed,  says  Mr.  Seijt  Hawkins  (6),  that 
the  mistake  of  the  plaee,  in  which  an  ofibice  is  laid,  will  not 
be  material  upon  the  evidence,  on  the  plea  of  not  guilty^if  the 
fact  be  proved  at  some  other  place  in  the  same  county.  Al* 
though  the  offence,  must  be  proved  to  have  been  oommitted  in 
the  county,  where  the  prisoner  is  tried,  yet,  after  such  proo^ 

(1)  Kirtland  v.  Pounsett,  1  Tauat.  East,  226. ;  a  Caaipb.  3.  S.  C.    For 

5 7o«  other  examples,  tee  Drawry  v..  Twim, 

(«}  Aad  see  5  Taunt.  140.  4  Term  Kepi.  558.    Frith  ▼.  Gray,  ib. 

(3)  King  V.  Fraser,  6  Bast,  348.  .561.    Comp*  o£  Mersey  [&  Irwell 

(4)  Guest  V.  Caumpnts  3  Caaqib.  Nav.  v.  Douglas,  2  £ast,  497.    Ua* 
2 J5.  6  East,  352.  mer  v.  Raymond,  5  Taunt.  789. 

(5)  Jcfibries    v.   Duncombe,    1 1  (6)  B.  2.  ch.  25.  s.  84. 
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the  acts  of  the  prisoner  in  any  other  county,  tending  to  estar 
Uish  the  charge  against  him,  are  properly  admissible  in  evi- 
dence. This  has  been  determined  to  be  the  rule  in  cases  of 
high  treason,  and  must  equally  apply  to  cases  of  conspiracy  and 
£dony.  Where  a  felony  is  stated  to  have  been  committed  at  a 
certain  place  named  in  the  indictment,  and  there  is  no  such  place 
in  the  oountjr,  the  indictment  is  void.  (1)* 


Sect.  VI. 

The  best  Evidence  is  to  be  producedj  which  the  Nature  of  the 

Case  admits. 

The  next  general  rule  is,  that  the  best  evidence  must  be 
given,  of  which  the  nature  of  the  thing  is  capable.  (2) 

The  true  meaning  of  this  rule  is,  not  that  courts  of  law  re- 
quire the  strongest  possible  assurance  of  the  matter  in  ques- 
tion, but  that  no  evidence  shall  be  given,  which  firom  the 


(1)  By  9  Hen.  5.  st.  l.  c.  1.  made    Lamb.   Just.  B.  S.  ch.  5.  p.  591. 
perpetual  by  stat.  18  Hen.  6.  c  IS.    Hawk.  P.,  C.  B.  S.  c.  35.  s.  84. 

(s)  Gilb.  £y.  IS.  Bull.  N.  P.  99S. 


*  The  8tat.  9  H.  5.  8t.  1.  c.  1.  after  reciting,  that  many  people  by  malice 
cauie  often  the  Kiiuf  s  U^ge  people  to  be  appealed  or  indicted  in  divm  coun* 
ties  of  treasons  or  of  felonies,  supposing  oy  the  said  appeals  or  indictments 
that  the  said  treasons  and  felonies  were  done  in  a  certain  place  in  such  countVi^ 
where  the  indictment  is  made,  or  such  place  as  is  declared  bv  such  appeak, 
whereas  there  is  no  such  place  in  the  same  county,  enacts,  that  the  process 
of  the  same  be  void  and  holden  for  none.  In  a  case  of  felony,  tried  before 
Mr.  Justice  Lawrence,^  reported  in  3  Campb.  75.,  an  olgection  was  taken, 
on  the  part  of  the  prisoner,  that  there  was  not  in  the  county  any  such 
parish  as  that  laid  in  the  indictment;  in  answer  to  which,  it  was  contended 
on  the  other  side,  that  as  the  jury  are  to  come  from  the  body  of  the  county, 
it  is  no  longer  necessary  that  anv  parish  should  be  laid  in  the  indictment, 
Mr.  Justice  Lawrence  reserved  the  objection  for  the  opinion  of  the  Judges; 
but,  as  the  prisoner  was  acquitted,  it  became  unaecessai^  to  consider  the 
point  It  may  be  observed  with  respect  to  what  was  said  in  answer  to  the 
objection,  that  the  challenge  for  hundreders,  though  now  in  disuse,  (see 
8  Hide,  P.  C.  S79. 964.)  does  not  appear  to  have  been  taken  away.  The 
statute  4  &  5  Ann.  c.  16.  s.  6  &  7.  and  st  94  G.  9  c.  18.  s.  5.,  whidi  relate 
to  the  awurding  (^  a  venire  faeUu  of  the  body  of  the  county,  do  not  extend 
to  indictmenu  for  treason  or  felony.  And  see  Co.  lit.  195.  a.  n.  i.  R.  v. 
Bonidge,  1  Stnu  595. 


Sect  6.3     The  best  Evidence  to  be  produced.  2W 

nature  of  the  thing  supposes  still  greater  evidence  behind  in 
the  party's  possession  or  power ;  for  such  evidence  is  altogether . 
insufficient,  and  proves  nothing,  but  carries  with  it  a  presump- 
tion contrary  to  die  intention  for  which  it  is  produced.  (1) 
Thus,  if  a  party  ofler  a  copy  of  a  deed  or  will,  where  he  ought 
•to  produce  the  original,  this  raises  a  presumption,  that' there  is 
something  in  tfie   deed  or  will,  which,  if  produced,  would 
make  against  Ae  party ;  and  therefore  the  copy  in  such  a  case 
is  not  evidence.     But  if  be  prove  tiie  original  deed  or  will  to 
be  in  the  hands  of  the  adfcree  party^  who  refuses  to  produce 
it,  although  he  liaa  received  a  negidar  notice  for  that  purpose, 
or  prove^  that  the  original  has  been  lost  or  destroyed  without 
his  defiuilt,  no  scxh  presumption  can  reasonably  be  mode,  and 
a  copy  will  be  admitted,  because  thm  such  copy  is  the  best 
«videooe  that  can  be  produced.  (2) 

On  the  trial  <^a  person  t^iarged  with  having  wilfully,  and 
with  intent  to  injure  an  insurance  company,  set  fire  to  a  house, 
which  he  had  insured  at  the  company's  office,  it  would  not  be 
allowable  to  prove  the  insurance  by  means  of  an  entry  in  the 
company's  books,  Unless  in  the  first  instance  a  regular  notice 
has  been  given  to  the  jniaoner  to  produce  the  policy  at  the 
trial  (3);  bu(^  if  such  notice  has  been  given,  then  the  entry  in 
the  insurance  books  would  be  admissible*    So  if  it  should  be 
material  for  a  plaintifi^  in  reply  to  the  case  of  the  defendant, 
to  prove  the  contents  of  a  registered  deed,  which  is  in  the 
defendant's  possession,  the  memorial  of  the  deed,  or  other 
secondaiy  evidenoe,  would  not  be  admissible  for  that  pur- 
pose, unless  diere  has   been  previously  a.  notice  to  the  de- 
fendant to  produce  the  original(4);  or,  if  die  one  party  wouM 
avail  himself  of  a  letter  sent  by  him  to  the  other  party,  a 


(1)  Gilb.  £v.  15.  as  to  the  cases,  in  which  a  notice  to 

(8)  Gilb.  £t.  15.   Bull.  295.  Oar-  produce  writings  may  be  dispensed 

nons  y.  Swift,  1  T^nt.  507.,  stated  with. 

pott    Henry  v.  Leigh,   5  Campb.  (5)  R.  v.  Doran,   1  £sp.  N.  P.  C. 

499.,  Stated  post.     See  also,  post,  187. 

part  8.  ch.  d.  sect.  8.  as  to  the  ad-  (j)  Molten  q.  t  v.  Harris,  8  £sp. 

missibility  of  secondary  evidence  in  N.  P.  C.  548. 

the  case  of  written  instruments ;  and 

yOL,  I.  *  p  6 
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previous   notice'  ought  to  be  given  to  produce   the    letter, 
before  secondary  evidence  of  its  contents  can  be  received. 

Parol  evidence  is  not  admissible  to  prove  the  contents  of  a 
licence  to  trade  granted  from  the  crown,  though  the  licence  is 
lost,  because  there  must  be  some  register  of  it  at  the  secretary 
of  state's  office,  and  that  raster  would  be  better  than  parol 
evidence.  (1)    Nor  is  parol  evidence  admissible  to  prove  the 
taking  of  the  oaths  required  by  the  toleration,  act :  as  the  fact 
would  be  regularly  entered  on  the  records  of  the  court,  in 
which  the  oaths  are  supposed  to  have  been  taken.  (2)    So,  the 
discharge  of  a  party  under  an  insolvent  debtor^s  act  cannot  be 
proved  by  parol  evidence,  not  even  by  proof  of  the  acknowledge 
ment  of  the  par^ ;  for  the  discharge  may  have  been  irregular 
and  void ;  and  the  party  may  be  mistaken ;  a  judicial  act  of 
this  kind  can  only  be  proved  by  calling  the  clerk  of  the  peace, 
and  giving  in  evidence  the  judgment  or  adjudication  of  the 
court  for  the  debtor's  discharge.  (S)     Even  an  order  under  the 
seal  of  the  court,  reciting  that  the  court  had  adjudged  that  the. 
debtor  should  be  discharged,  and  purporting  to  be  an  order 
to  the  marshal  for  his  discharge,  will  not  be  the  prhnary  and 
best  proof  of  such  adjudication,  if  it  appear  to  be  the  regular 
practice  of  the  court  to  make  entries  of  the  judgments  in  the 
books  of  the  court.  (4) 

The  general  rule^  which  we  are  now  considering,  is 
strongly  illustrated  by  the  case  of  Williams  v.  the  East 
India  Company  (5),  where  the  question  was,  whether  the 
defendants  had  put  on  board  the  plaintiff's  ship  some 
articles  of  a  combustible  and  dangerous  kind,  without  giving 
due  notice  of  their  nature.  It  appeared  in  evidence  at  the 
trial,  that  the  goods  were  delivered  by  the  oiScer  of  the  de- 

(1)  Rhiad  v.  Wilkinson,  %  Taunt,  the  defence  was,  that  the  pl&intiff  had 

S37.    Eyre  v.  Palsgraye,  2  Cainpb.  been  so  discharged  afler  the  cause  of 

605.  action  had  accrued,  and  before  the 

(8)  R.  y.  Hube,  Peake,  N.  P.  C.  commencement  of  the  suit 

1^3*  (^)  ^^^^^^  ^^>"*  Robinson  v.  Barton, 

(3)  Scott  V.  Clare,  3  Campb.  236.,  S  Starkie,  N.  P.  C.  474^ 

by  Lord  Eilenborourii.     Action  of  (5)  3  East,  193.  201. 
assumpsit ;  the  geoenia  issue  pleaded ;. 
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fendantSf  with  a  writleii  order  to  the  plaintiff  to  receive  them, 
in  which  order  nothing  was  said  as  to  their  nature;  thtt  they 
were  received  by  the  chief  mato  of  the  plaintiff 's  ship,  who  had 
since  died ;  and  that  no  other  person  was  present  at  the  time  of 
the  delivery.    It  was  further  proved^  by  the  captun  of  the  ship 
and  the  second  mate,  that  no  communication  had  been  made 
to  either  of  them,  nor,  as  fiur  as  dney  knew,  to  any  other  per- 
son on  board.    Upon  this  evidence  the  plaintifl^  who  had  to 
prove  the  niigative^  was  nonsuited,  on  the  ground,  that  he  had 
not  given  the  best  evidence  of  the  want  of  notice,  which  it  was 
in  his  power  to  produce,  by  callipg  the  company's  oflBcer,  who 
delivered  the  articles  on  board.    And  the  nonsuit  was  after- 
wards aflSrmed  by  the  Court  of  King's  Bench.    **  The  best 
evidence,"  said  Lord  EUenborough,  in  delivering  the  opinimi 
of  the  Court,  '^  should  have  been  given,  of  which  the  nature 
of  the  case  was  o^ble.    The  best  evidence  was  to  have  been 
had,  by  calling,  in  the  first  instance,  upon  the  persons  im- 
mediately and  officially  employed  in  the  delivering  and  in  the 
i*eceiving  of  the  goods  on  board,  who  appear  in  this  case  to 
have  be»  the  first  mate»  on  the  one  side,  and  the  mUitary 
conductor,  the  defendant's  officer,  on  the  odier ;  and  thougii 
the  one  of  these  persons,  the  mate,  was  dead,  that  did  not 
warrant  the  plaintiff  in  resorting  to  an  inferior  and  secondary 
species  of  testimony,   (namely,   the    presumption  and   in- 
ference arising  firom  a  non-cooununication  to  the  oth^  per- 
sons on  board,)  as  long  as  the  military  conductor,  the  other 
living  witness,  immediately  and  primarily  concerned  in  the 
transaction  of  shipping  the  goods  on  board,  could  be  resorted 
to ;  and  no  impossibility  of  resorting  to  this  evidence,  the  pro- 
per and  primary  evidence  on  the  sulgec^  is  su^ested  to  exist 
in  this  case.'* 

It  has  been  already  observed,  that  although  the  best  evi- 
dence is  to  be  given  which  the  nature  of  the  case  admits,  yet 
the  strongest  possible  assurance  of  a  &ct  is  not  required.  If 
a  deed,  for  example,  is  attested  by  several  subscribing  wit- 
nesses, the  execution  may  be  proved  by  one  of  them :  or,  if 
none  of  those  witnesess  can  be  produced,  proof  of  the  signa- 
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tare  of  one  witness  wiU  be  sufficiait ;  fi>r  the  proof  is^  as  fiur 
as  it  goes,  complete,  and  not  inferior,  in  its  kind^  to  any  that 
can  be  produced ;  nor  can  it  be  inferred  merelj  from  the  ab- 
sence of  further  proof  of  the  same  kind,  that  such  additional 
proof  would  be  inconsistent  with  that  already  produced.     Sop 
to  prove  the  plaintiff's  demand  satisfied,  the  defendant  may 
give  evidence  of  an  admission  by  the  pbuntiff  to  that  effect, 
Uioogh  it  should  iqipear  that  the  pbuntiff  also  signed  a  re* 
ceipt,  and  it  may  be  said  the  reo^t  would  be  more  satbfao- 
(ory  proo£  (1)    And,  where  an  agent  for  the  plaintiff  made 
a  verbal  agreement  with  the  defendant,  and  afterwards  put  it 
down  in  writing  (which  was  not  signed  by  the  parties,)  as  a 
memorandum  to  assist  his  recollection,  such  writing  is  not  the 
best  evidence,   nor  indeed  any  evidence  of  the  agreement, 
though  it  may  be  used  by  the  agent  for  the  purpose  of  refresh- 
ing his  memory.  (2)    So,  if  parol  evidence  should  be  oflered 
to  prove  the  terms  of  a  tenancy,  it  is  no  objection  that  there 
is  some  written  agreement  relative  to  the  holding  of  the  lands 
in  question,  unless  it  should  appear  that  the  agreement  was 
between  the  landlord  and  tenant,  and  that  it  continued  in 
force  down  to  the  period,  to  which  the  parol  evidence  ap- 
plies (S) ;  nor  would  it  be  a  sufficient  objection  against  the 
admission  of  parol  evidence,   tiuit  a  written  memorandum, 
qpedfying  the  terms,  had  been  assented  to  by  the  defendant, 
if  he  had  not  signed  the  memorandum,  as  he  had  stipulated 
to  do ;  for  the  memorandum  would  not  become  an  agreement, 
until  executed  by  the  defendant;  it  contained  a  mere  proposal, 
which  had  not  been  accepted.  (4) 

For  the  purpose  of  proving  hand-writing,  it  will  not  be  ne- 
oeasary,  in  the  first  instance,  to  call  the  supposed  writer  him- 
self; the  evidence  of  persons,  well  acquainted  with  the  general 
character  c(  his  writing  who^  on  inspecting  the  paper,  can 

(1)  Jacob  V.  Liodsay,  1  East,  4S0.  (3)  Doc  d.  Wood  v.  Morris,  19 

Smith  v.  Yoimg,  1  Campb.  4.39.  East,  S37.    Doe  ▼.  Pearson,  is  East, 

(8)  Dalison  v.  Stark,  4  Esp.  N.  S39.  n. 
P.  C.   165.    1  East,  46a     Rams-  (4}  Doe  dem.  Bingham  t.  Cart- 
bottom  V.  Tonbridge,  9  Maule  &  wnght,  a  Bam.  &  Aid,  326. 


Sect  6.]   The  best  Evidence  to  he  produced.  £23 

say,  that  they  believe  it  to  .be  his  hand-writing,  will  of  itself  be 
sufficient     Such  evidence  is  not  in  its  nature  inferior  or  se- 
condary ;  and  though  it  nmy  generally  be  true,  that  a  writer 
is  best  acquainted  with  his  own  hand-writings  and  therefore 
his  evidence  will  geneEoQly  be  thought  the  most  satisfiictory, 
yet, his  knowledge  is  acquired  precisely  by  the  same  means 
as  the  knowledge  of  other  persons,  who  have  been  in  the 
habit  of  seeing  him  write,  and  differs  not  so  much  in  kind  as 
in  degree.     The  testimony  of  such  persons,  therefore,  is  not 
of  a  secondary  spedes ;  nor  does  it  give  reason  to  suspect,  as 
in  the  case  where  primary  evidence  is  withheld,  that  the  iaet, 
to  which  they  speak,  is  not  true*    It  ia  the  common  practtce 
to  receive  such  evidence  in  ordinary  cases;  as,  where  the 
signature  of  a  magistrate,  on  a  dq)osition  taken  before  him,  is 
to  be  proved,  it  is  usually  proved  by  a  witness  acquainted 
with  .the  general  character  of  his  hand-writing,  without  the 
evidence  of  the  magistrate  himself    But  where  the  object^ 
which  a  party  has  in  view,  is  to  dispraoe  hand-writing  and 
prove  it  forged,  the  most  authentic  and  most  satisiactory  trial 
of  the  question  seems  to  be,  by  resorting  to  the  information  of 
the  supposed  writer  himself,  in  preference  to  the  evidence  of 
third  persons,  however  well  acquainted  such  persons  may  be 
with  the  general  slyle  of  the  supposed  writer's  hand-writings 
(supposing,  of  course,  that  he  is  not  disqualified  by   in- 
terest, as  a  party  to  the  suit,  nor  for  any  other  cause  in- 
competent ;)  for  a  genuine  and  true  signature  may  possiUy, 
either   from  accident   or    intention,   be    a   deviation   from 
the  general  form  or  character  of  the  writer's  sQrle^  in  which 
case  a  witness,  who  judges  merely  firom    the  impression 
produced  on  his  mind  by  such  general  character,  is  likely  to 
be  deceived,  and  would  probably  conclude,  that  a  signature^ 
so  unlike  the  usual  style  of  writing,  must  have  been  forged: 
whereas  if  the  person,  by  whom  the  signature  professes  to  be 
made,  were  himself  to  be  called  as  a  witness,  he  might  be, 
able  to  state  some  peculiar  circumstances  within  his  own 
knowledge,  and  give  such  decisive  proof,  as  to  the  signa- 
ture in  question,  as  at  once  to  remove  all  doubt  respecting  its 
genuineness. 
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It  has  been  hdd,  in  a  prosecution  for  the  forgery  of  a  bank 
notei  that  the  signature,  in  the  name  of  the  cashier  of  the 
bank,  may  be  disproved  by  any  person  acquainted  with  his 
hand-wiiting  (1))  thoa^  the  cashier  himself  would  not  be 
an  incompetent  witness.  (8)  And  it  ii  the  common  practwe 
to  disprore  the  signature  of  the  entering  bank-clerk  by  this 
sort  of  eridenoe.  In  sucli  prosecnttonsy  it  may  be  observed, 
there  Is  oommcMily  some  other  proof  of  forgery,  independent 
of  the  forgery  of  the  signature^  (in  the  texture  of  the  paper, 
for  instance,  in  the  engraving,  the  ink,  the  date,  &c.,)  which 
additional  proof  would  very  materially  confirm  tha  other  part 
of  the  case,  as  to  the  forgery  of  the  ngnature  ;  however,  it 
must  be  admitted,  if  the  proof  of  the  forgery  of  the  signature, 
by  Ae  evidence  of  persona  acquainted  with  the  hand-writing 
of  the  cashier  or  entering  derk,  were  in  its  own  nature  in- 
competent and  inadmissible,  as  being  secondary  proof,  tlie 
additional  evidence  of  the  forgery  in  other  parts,  confirmatory 
as  it  may  be,  would  certainly  not  have  the  effect  of  rendering 
sud)  proof  admissible.  On  what  specific  ground  this  evidence 
was  admitted  in  the  caae,  above  referred  to, — whether  on 
account  of  the  inconvenience,  likely  to  result  firom  requiring 
the  attendance  of  the  bank  clerk,  who  might  possibly  be  equaUy 
wanted  in  similar  prosecutions  in  other  places  at  the  same 
time— -or  whether  on  the  suj^KMition^  that  the  signatures  of 
an  entering  clerk,  who  had  merely  signed  officially,  and  was 
not  in  any  degree  personally  interested,  were  not  likely  to 
vary,  and  would  generally  preserve  an  uniform  and  unvaried 
style  of  writing-^or  whatever  other  reason  might  be  assigned 
—  the  short  note  of  the  case^  supplied  by  Mr.  East,  does  not 
enable  the  reader  to  decide.  But,  at  least,  that  case  does 
not  af^pear  to  have  decided  the  general  propositiim,  that^  ui 
any  prosecution  for  fotgery,  where  tiie  person,  wbcne  hand- 
writing is  supposed  to  be  forged,  would  be  a  competent 
witness,  the  writing  may  be  disproved  by  others  who  are  ac- 

(1)  By  Le  Kane  J^  m  Hughes's       (2)  NewUind's  case,  1784,  2  East, 
case,  1802.  2  East,  P,  C.  1002.  Exe-    P.  C.  lOOl. 
ter  Sp.  Ass. 
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qHainted  with  the  character  of  his  hand-writing,  without  the 
concurrent  testimony  of  that  person  himself.  And  in  an 
earlier  case^  in  which  the  c^tain  of  a  ship  was  charged  with 
having  made  alterations  in  a  tradesman's  receipt,  with  intent 
to  defiaud  the  ship-owner  (1),  two  judges  (Mr.  Justice  Gould 
and  Mr.  Justice  Yates)  held,  that  the  evidence  of  a  partner  of 
the  tradesman  could  not  be  admitted  to  prove  the  altered 
parts  of  the  recdpt  to  be  forged,  but  that  the  evidence  c{  the 
person  himself,  in  whose  name  the  alterations  purported  to 
have  been  made,  (who  was  not  proved  to  be  dead,  and  who 
would  have  been  a  competent  witness,)  was  indispensably 
necessary.  They  considered  that  his  testimony  would  be  the 
best,  as  he  could  certainly  give  the  most  satisfiictory  evidence 
on  the  point,  whether  the  alterations  in  his  bill  were  his  own 
corrections,  or  were  forged  by  some  other  hand,  whereas  the 
partner  could  only  speak  from  opinion :  and  it  was  an  esta- 
blished rule,  they  said,  that  in  all  cases  the  best  evidence 
should  be  given,  which  the  nature  of  the  case  will  admit; 
and  less  than  that  can  never  be  received,  if  it  appear  that 
better  might  have  been  supplied. 

-    The  rule,  which  requires  the  best  evidence  to  be  produced, 
is  dispensed  with  in  some  particular  cases. 

1.  Where  it  is  necessary  to  prove  an  entry  in  a  public  book,  i.  Entiy  in 
the  ori^al  need  not  be  shewn ;  but,  from  a  principle  of  general  P''^^  ^^'^^ 
convenience,  an  examined  copy  will  be  admitted.  (2)' 

^    2.  In  the  case  of  all  peace-officers,  justices  of  the  peace,  s.  Proof  of 
constables,  &c.  it  is  sufficient  to  prove,  that  they  acted  in  these  ^"*  apuMic 
characters,  without  producing  their  appointments.  (S)  And  in 
the  case  of  officers  of  any  branch  of  the  revenue^  where  the 
question  is  whether  they  are  such,  proof  of  being  reputed  to 
be  so,  or  of  having  exercised  the  office,  is  good  evidence  of  the 

(l)  Crot.  Smith's  case,  C.B.  1768.  Wise,  4i  T.  R.  366.    By  the  opinion 

S  East,  P.  C.  1000.  of  all  the  judges  in  the  case  of  the 

i9)  See  infra. part  8.  ch.6,adjinem,  (Gordons,  tried  for  murder  in  1789, 

5)  By  BuUer  J.  in  Berryman  t.  Leach,  Cr.  C.  565. 

VOL.  I.  -  Q 
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fiust,  OB  any  indictment,  information,  action,  or  pro9e6ut20|i.(l) 
ShH  on  an  indictmait  for  perjfury,  committed  by  the  defisndant 
l)efore  a  surrogate  in  an  ecclesiasticaji  court,  proof  that  th« 
person,  who  administered  the  oath,  acted  as  surrogate,  ha^ 
l|een  held  to  be;  sq&deatprmd  fade  evidence  of  his  appoints 
q»e9t  nod  authpi%«  (2)  On  an  inforopudoi^  agninst  a  military 
^ffiper  for  making  &lse  retMms,  it  is  sufficient  to  prove,  that 
he  acted  in  the  ch^ract^r  alleged  in  the  charge,  without 
itdd^cmg  direct  evidepoe  of  bis  ^ppoinUmsnt  (3)  And  in  aa 
^qtipn  for  penalties  against  a  boUector  of  taxes,  proof  of  his 
ooUecUng  th^  tax^  is  sufiicient  proof  of  his  beiAg  coUectei^ 
though  hi«  appointment  is  by  warrant  under  an  act  of  per* 
liament.  (4) 

9.  Strict  evi-       3,  There  are  oth^  instances  in  which  strict  proof  is  made 

dence  dis-       %  .  -  •  t         •  y  t     x^ 

pensed  with,     ufmec^s^ary,  because  the  par^,  against  whom  it  would  ouer- 
b|8dini8>ioa     ^j^  \^  requisite  to  produce  proof  of  the  particular  fact,  haa 

by  his  conduct  precluded  bimseli^  in  the  way  of  estoppeU 
from  disputing  the  &ct«  (5)  There  ate  few  cases,  indeed,  in 
which  a  person's  acts  operate  against  him  as  an  eatoppel, 
though  they  may  often  be  used  as  good  primi  Jacie  evidence 
4^inst  him,  (6)  Such  i$  the  rule  in  an  action  against  clergy- 
men for  non-residency  i^  whkh  it  is  reasonably  tbait  tb^ 
acts  of  the  defendant  as  parson,  and  his  receipt  of  the  emo- 
luments of  the  church,  should  be.  evidence,  against  him  of 
vhis  being  parw;^  without  formal  proof  of  his  title.  (7)  A^d 
in  action  by  a,  person,  as  fiurmer  and  renter  of  toll%  ap* 
pointed  under  an  act  of  parliament,  for  tolls  due  at  a  turn- 
pike-gate^ although  the  pUintiff  will  not  be  »titled  to  recover 
<m  the  spe<4al  count,  unless  he  has  been  legally  q>pointed 
collector  of  the  tolls^  yet,  if  the  defendant  has  accounted 
Yit)i  him  in  that  <:haracter,  the  want  of  a  formal  appoint* 

(1)  St.  S6  G.  3.  c  77.  8.  15.,  and  (5)  By   Chsmbre    J.^  Smith   t. 

^ee  St.  11  G.  1.  c  30,  s.  3«.  Taylor,  1  Bof.  &  PuL  N.  R.  f  10. ; 

(s)  R.  V.  Verelst,  5  Campb.  459.  and  see  the  cases  cited  ante,  p.  88. 

R.  V.   Creswell,   Lond.   Sitt  after  (6)  By  Chambre  J.  ib. 

Mich.  1816,  a  P.  (7)  Bjy  Chaobre  J.,  I  New  Rep. 

y)  ?;  ^'  Gw'dner,  s  Campb,  513.  210.    Bevan  q.  t*  v.  Williams^  a.  (a) 

(4)Li8ter,q.t.T.Priesdey,Whii©,   3T.R,W. 
vick,  Rep.  67. 
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meitt  will  not  preclude  him  from  reooyering  on  ad  ftocount 
«tated«(l) 

ThiA  prioolple  was  carried  fktthet  in  the  ease  of  Radford 
q.  t  T»  Mcintosh;  too  &r,  indeed^  in  the  (^inioti  of  one  learned 
Judge.  (3)  That  was  an  action  fct  penaltt^  under  the  post^ 
horse  act^  brought  by  the  plaintiff  Bi&  farmer-genetal,  and  proof 
of  his  appointment  was  dispensed  with,  because  the  defenduit 
had  pfevioQsly  accounted  with  him  as  farmer-general.  (S)  In 
an  aotion  for  subtraction  of  tithes,  proof  of  the  defendant^ s 
former  adciiowlec^ment  of  the  plaintiff's  title  to  the  tithes 
is  sufficient  evidence^  as  against  die  defendant  a  wrong-doer.  (4) 
And  in  an  action  against  the  defendant  for  slander,  in  charg- 
ing the  plaintiff  with  being  a  swindler,  and  threatening  that  he 
would  have  him  struck  off  the  roll  of  attomies,  the  Court  was 
of  opinion,  that  the  defendant's  threat  amounted  to  a  distinct 
acknowledgment  that  the  plaintiff  was  an  attorney,  and  dis- 
pensed with  further  proof  (5) 

The  principle  to  be  extracted  fiom  these  cases  seems  to  be, 
that  where  a  defendant,  in  the  course  of  the  transaction,  on 
which  the  action  b  fonnded,  has  admitted  the  title,  by  virtue 
of  which  the  plaintiff  sues,  it  amounts  to  primA  facte  evidence, 
that  the  plaintiff  is  entitled  to  sue.  (6)  .  And  upon  this  prin- 
ciple two  of  the  Jn^es  of  the  Court  of  Common  Pleas  were  of 
opinion,  that  the  plaintiff  was  entitied  to  recover  in  the  case  of 
Smith  V.  Taylor.  (7)  That  was  an  action  for  defiunation,  ih 
which  the  plaintiff  averred,  that  he  was  a  physician,  and  exer- 
cised the  profession,  and  that  the  words  were  spoken  concern- 

(I)  Peircock  v.  Hsnis,  10  East,    mm  v.  Beard,  S  Anstr.  49S.  4  Gwill. 

104.  1483.  S.  C. 

(8)  Chambre  J.»  1  Bos.  &  Pull.  (5)  Berryman  v.   Wise,  4  T.  R. 

N.  R.  sn.    And  Maosfldd  C.  J.  5SS. 

doubted,    wfaetber    farther    proof  (6)  By  Heath  J.       I  New  Rap. 

would  not  have  been  necesiary;  ib.  SOS. 

p.  805.  (7}  1  New  Rep.  196,  by  Mansfield 

(3)  5  T.  R.  652.  And  see  Cross  C  J.  and  Heath  J.;  but  Rook  J. 
v«  KAye,  6  T.  R.  665.  and  I  New  and  Chambre  J.  were  of  opinion 
Rm>.  911.  that  the  words  did  not  admit  the 

(4)  1  Bos.  &  Pulk   N.  R.  SlO.  quali^cation. 
Z  T.  R..  635.    A  T.  R.  Z^^,    Chap-. 
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ing  him  as  a  physician.    The  material  &cts  of  the  case  were 
shortly  these :  the  plaintiff  having  practised  in  the  profession 
of  a  physician,  was  called  upon  to  attend  a  sick  person,  for 
whom  he  prescribed ;  the  defendant  was  employed  as  apothe- 
cary, and  made  up  the  prescription;  in  this  situation  of  things, 
the  defendant  spoke  the  words  charged  in  the  declaration, 
which  did  not  impute  to  the  plaintiff  any  want  of  qualification 
by  degree,  but  called  him  by  his  professional  title  of  doctor,  and 
ascribed  to  him  mal-practice  in  his  treatment  of  the  padent. 
*^  The  question,"  said  the  Chief  Justice,  *^  is,  whether,  in  this 
particular  action  upon  these  particular  words,  the  evidence 
ofifered  was  not  sufficient  frimd  facie  evidence,  that  the  plaintiff 
had  lawfully  practised  as  a  qualified  authorised  doctor  of  phy- 
^c?    And  considering  the  nature  of  the  words,  and  the  situ- 
ation of  the  defendant,  that  the  charge  had  no  relation  to  the 
-want  of  qualification,  but  merely  to  the  practice,  and  that  it 
.was  accompanied  by  the  expression    *  Dr.  S.,'  I  think  that 
these  circumstances  afforded  sufficient  jTimi  facie  evidence 
that  the  plamtiff  was  doctor."  On  the  other  hand,  if  the  words 
imply  a  charge,  that  the  plaintiff  was  not  qualified  to  act  in  the 
particular  character  which  he  assumed,  it  has  been  held  that 
^  the  qualification  ought  to  be  proved,  and  that  it  will  not  be 
sufficient  to  shew  that  he  acted  in  that  capacity.  (1)    And 
where  the  words  imply  merely  ignorance  or  negligence,  with- 
out admitting  the  plaintiff  to  be  qualified,  and  the  plaintiff 
avers  that  he  is  qualified,  he  will  be  bound  to  prove  his  quali* 
fication.  (2) 

The  proof  of  an  admission  of  a  fiict  by  a  par^  to  the 
suit  has,  in  many  cases,  been  considered  sufficient  to  dis- 
pense with  the  strict  and  regular  proa(  which  would  otherwise 
have  been  necessary.  If  a  lessee  acknowledges  that  he  has 
assigned  the  lease  to  another  person,  this  is  evidence  against 
him  of  his  having  transferred  all  his  interest  in  the  premises, 

( I)  See  the  iudgment  of  Mansfield    Pickford  v.  Gutch^  8  T.  R.  S05.  n.  (a); 
Ch.  J.  in    1  New  Rep.   804.  207.    Moises  v.  Thornton,  s  T.  R.  305. 

(  2)  See  1  New  Rep,  204. 2lo, 
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though  an  assignment  can  only  be  effected  by  some  instrument 
in  writing.  (1)  And  an  admission  by  the  defoidant,  tbJaf^a 
tlurd  person  had  become  a  bankrupt,  is  evidence  of  the  bank-^ 
ruptcy,  in  an  action  brought  by  the -assignee  of  the  bankrupt; 
and  will  dispense  with  fhe  necessity  of  going  through  the 
formal  proof  of  the  trading  and  act  of  bankruptcy,  as  in 
ordinary  casesr  (2)  So,  if  the  defendant  has  acknowledged,  that 
he  agreed  to  pay  a  obtain  sum  of  money*  for  tithes  leased  to 
him  by  the  plaintiff,  this  will  be  sufficient  proof  of  the  agi^ee- 
roent,  in  an  action  on  a  composition  for  tithes,  although  it  ap- 
pear that  the  agreement  is  in  writing,,  and  in-  the  plaintiff^s 
possession^ 


Sect.  VIE 

Hearsay  is  not  Evidence. 

Ifr  is  a  general  principle  in  the  law  of  evidence,  that  if  any 
&ct  is  to  be  substantiated  against  a  person,  it  ought  to  be 
proved  in  his  presence  bythe'testimony  of  a  witness  sworn  to 
speak  the  truth ;  and  the  reason  of  the  rule  is,  because  evi- 
dence ought  to  be  given  under  the  sanction  of  an  oath,  and 
that  the  person,  who  is  to  be  affected  by  the  evidence,  may 
have  an  opportunity  of  interrogating  the  witness,  as  to  his 
means  of  knowledge,*  and  concerning  all  the  particulars  of 
his  statement.  Hearsay  evidence  of  a  iact,  therefore,  is  not. 
admissible.  And  the  same  principle  is  applicable  to  state- 
ments in  writing,  no  less  than  to  words  spoken:  whether 
spoken  or  written,  they  are  equally  inadmissible  in  evidence. 
The  only  difference  between  them  in  this  respect  is,  that  there 
is  a  greater  fiicility  of  proof  in  the  one  case  than  in  the  other; 


(1)  Doe  dem.  Lowden  V.  Watson,  See  the  case   of  Scott  v.  Clare, 
2  Starkie,  N.  P.  C.  250.  supra,  p.  SSC,  where  it  was  held,  that 

(2)  Malthy  assignee  of  Durouveray  the  acKnowledgment  of  the  party 
V.  Christie,  i  £8p.N.  P.C.  340.;  cited  would  not  dispense  with  the  formal 
16£hst,  193.  Inckenson,  assignee  of  proof  of  a  discoarge  under  an  inMtl^ 
Booth,  V.  Coward,  i  Barn.  &  Aid.  677.  vent  debtor's  act. 
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a  Tiitten  account  is  proved  to  be  gmuine,  by  pfo<£  of  the 
haod-wTitiiig ;  but  the  gmuiiieDeas  of  mere  oral  dedaratioBs 
must  depend  mK>n  the  meB^ttry  and  accuroc;  of  the  witnosi 
who  prolesses  to  i'^>eat  them. 

The  most  ccovenieiit  order  for  treatipg  of  thia  B\d}ject  will 
b^  first,  to  nentioo  certun  caset,  clearly  distinguisbable  &on 
eosfs  of  bears^ ;  poA  then  to  state  the  czceptiona  to  the 
g^ieral  ifule. 

I  First,  the  testimony  of  a  deceased  witness,  who  has  been 
examined  upon  oath,  on  the  trial  of  a  fbimer  action  between 
the  same  parties,  and  where  the  point  in  issue  is  the  same 
as  in  the  second  action,  is  admissible  on  the  trial  of  the  second 
action,  and  may  be  proved  by  one  who  beard  him  ^ve  evi- 
dence (I);  for  such  evidence  on  the  former  trial  was  not  given 
in  an  extrajudicial  mvioer,  but,  upon  oath :  the  parties  to  the 
suit  were  the  same,  the  pcunt  in  issue  was  the  same,  and  an 
c^portonily  was  given  for  crow-examinatioD.  These  drenm- 
atances  plainly  distioguisb  the  pioposed  evidence  firom  bearaiky. 
$0,  where  a  person,  who  had  be«t  awon»  o*  a  fttnaer  trial 
between  the  soma  parties  cm  the  aame  issue,  und  subpceaa'd 
to  appear  as  wii^eaa  at  a  s«cpnd  trial«  did  not  uppeitr  ia 
obedience  to  the  wri^  the  Court  of  Kia^B  Bewih,  scetag 
reason  to  believe  that  he  had  bem  kept  aw^y  by  the  oi»- 
trivance  of  the  advene  pMty»  admitted  otbar  witMsaes  to 
prove  wli0t  he  hod  sworn  on  the  fbnner  occasion.  (3) 

The  person  called  to  prove  what  a  deceased  witness  said* 
must  undertake  to  repeat  precisely  his  very  w(»rds,  and  not 
merely  to  swear  to  their  efifect.  (3)  Thus,  in  a  case  bdbre 
^d  Kenyan,  a  witness  was  uot  aBowed  to  speak  to  the  efiect 


SR.  V.  Cnrpcnicr,  s  Show.  47.  MRforoTPancauerT.DeriSTsiuit. 

worth's  can,  SirT.Hayiu.  170.  sea. 

Yia.  Ab.  ••  Evidence,"  (T.  b.  es.J,  («)  Gte«  v.  Gainii,  Bull.  N.  P. 

pi.  1.    Colierv. Fiuewell,  ap.  Wms.  843. 

BBS.    Kkc  y.  Crouch,   1  Ld.  Rajni.  (3)  Lord  Palmerrton'i  caie,  cited 

TW-.    ByLordKciijoii,  4T.  li.sao.  b>  Lord  Keoyon  in  £.  *.  Jdliffe, 
4  T.  R.  S90. 
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«f  what  the  deceased  witness  had  sworn  cm  di4  former  triaL  Part  of. 
"  He  ougfaV  «id  Lard  Kenyon,  "  to  recollect  the  very  ^ords;  "**  ' 
for  the  jury  alone  can  judge  of  the  e£fedt  of  words.**  (1 )  And 
he  cited  the  case  of  the  King  v.  Deborah  fix>m  one  of  his  own 
ndtes^  to  the  same  point.  For  the  purpose  of  introdudng  an 
account  of  What  a  deceased  witness  swcnre  on  the  first  trial,  the 
lusi  prills  recotd  and  th^  postea  indorsed  are  gck)d  eyidence  to 
sfaewi  that  a  cause  was.  brought  en  for  ttial^.  or  that  it. was 
actually  tried*  (2) 

SeCoEldyi  hearsay  is  often  l^dmitt^  in  etidenoe,  as  part  ^  Hearsay,  part 
the  transaction,  which  becbines  the  subject  of  klquiry;  the  action 
jftieatiing  of  which  seems  to  b^  that  whe^e  it  is  necessary  in 
the  dt)urse  of  a  cftuse  to  inquire  into  the  nature  ef  a  particular 
9/fSii  or  the  idtentiofl  of  the  person  wlH>  did  the  act,  proof  of 
Irhat  the  person  saidv  at  the  tufiie  of  doing  it  is  admissible  in 
^ideaoe,  for  the  purpose  of  shewing  its  .true  character*    ThuSf 
for  est^smple^  in  aft  attioR.  by  th^  assignees  of  a  bankrupt^  tha 
declarations. of  the  tcadei^  at/  (he  tiriie  of  hb  absenting  bimsdf 
firoiln  home^  or  iniibediately  steibsequetit,  are  propes'ly  recdved 
in  evidenoe,  to  Aetir  the  motive  of  his  absence:  for  it  is  the 
ititait  wkk  Whidi  be  departed  firom  hid  dwelling<^use,  that, 
edcistitiiles  Oat  act  of  hanfcruptdy.  (a) 

For  the  same  reason,  letters  ^tten  by  the  payee  of  a  pro* 
missory-oiote  to  ihe  maker,  oonteBk|ieiraBitous  with  the  making, 
of  the  note,  and  forming  »  part  of  the  original  transaction^ 
are  admissible  in  eridence,  to  prove  the  consideration  pifssing 
between  the  parties;  and  this  abo^  in  an  action  by  the  in^ 
dorsee  against  the  maker.  (4)  It  cannot  be  more  necessary  to 
eall  the  party  who  wrote,  than  in  the  case  c^  a  verbal  agree- 

(1)  Ennitf  V.  I>oiiii!ftortie,  Cort^.  (4)  KeAt  t.  lo#cta,    i  Caiapb# 

Sum.  Ass.  1789.  MS.  177.180.  d.     For  other  examples  in 

(8)  Pitton  ▼.  Walter,  1  Str.  168.  illustration  of  the  same  rule,  see  R. 

(s)  Ambrose   v.   Clindon,    Rep.  Vv  Hathaway,  Howell's  Collection  of 

temp.  Hard.  867.    Marsh  ▼.  Meager,  St.  Tr.  vol.  xiv.  654.    Du  Bost  v. 

1  Starkie,  N.  t*.  €.  S5S.    See  on  this  Beresfbrd,  8  Campb.  6 1^.  Con^ndge 

subject,  vol.  8.  part  8.  ch.  4.  v.  FarqubarBon,  1  Starkie^  N.P.  C 

861.  BulL  N.  P.  17. 
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P^  of  ment  to  call  the  party  who  spoke  the  words.     A  written  agree- 

ment  is  proved  by  the  writing,  as  a  verbal  agreement  may  be 
proved  by  a  witness  who  heard  the  parties  agree. 

. » 

In  the  case  of  Thompson  and  wife  against  Trevanion  (1), 
which  was  an  action  of  trespass  and  assault,  Lord  C.  J.  Hdt 
allowed  what  the  wife  said,  immediately  on  receiving  the  hurt, 
to  be  ^ven  ih  evidence.  Inquiries  by  medical  men,  with  the 
answers  to  such  inquiries,  are  evidence  of  the  state  of  health 
of  the  patient  at  the  time;  such  evidence  is  admissible  firom 
the  very  nature  of  the  thing.  (2)  And  it  is  in  every  day's  ex- 
perience, that  what  a  man  has  said  of  himself  to  his  surgeon, 
is  evidence  in  an  action  of  assault,  to  shew  what  he  has  sufiered 
by  reason  of  the  assault.  (5)  In  the  case  of  Aveson  v.  Lord 
Kinnaird  (4),  (where,  in  an  action  on  a  policy  of  insurance  of  a 
life,  in  order  to  ascertain  whether  the  deceased  was  in  a  good 
state  of  health  on  the  day  of  the  insurance,  it  became  material 
to  consider  what  the  state  of  health  was  both  before  and  after 
that  day,)  the  account,  which  the  deceased  gave  some  days 
after  obtaining  the  certificate  of  good  health,  respecting  her 
state  on  the  former  day,  was  admitted  at  the  trial,  as  evidence 
on  the  part  of  the  defendant;  and  the  Court  of  King^s  Bench 
were  of  opinion,  that  it  had  been  properly  admitted.  The 
Judges  held  the  evidence  unexceptionable,  on  general  principles, 
as  the  account  of  the  deceased  concerning  her  existing  state  of 
nealth,  which  was  the  subject  of  inquiry;  they  considered  it 
admissible  also  in  another  point  of  view,  for,  as  the  suifieon^ 
who  had  given  the  certificate,  and  who  was  called  as  witness 
on  the  part  of  the  plaintiff,  had  formed  his  opinion  of  the  state 
of  health  of  the  deceased  principally  firom  the  answers  she  had 
^ven  to  his  inquiries,  it  was  only  a  species  of  cross-examin- 
ation of  the  same  witness,  to  shew,  firom  what  the  deceased 
bad  said  of  herself  to  another  witness  veiy  recently  before  that 


(1)  Skin.  40S.  died  by  the  Court,       (5)  By  Lawrence,  J.  6  East,  19S. 
6  East,  19S.  (4)  6  East,  188.  198. 

(2)  Sty  Lord  Ellenborough;  6  East, 
195. 
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she  waft  not  really  well  on  the  day  when  she  gave  that  accoont  Pvc  <A 
lothesurgeon«(l) 

The  account  given  by  a  person,  in  answer  to  the  questions 
of  a  medical  man,  it  is  to  be  observed,  is  evidence  of  com- 
plaints and  symptoms,  and  of  what  the  person  suffers  from  his 
bodily  state,  when  an  inquiry  into  such  particulars  is  material ; 
but  it  is  not  evidence  to  charge  another  person  as  the  cause  of 
those  sufferings,  nor  is  such  an  account  any  evidence  of  the 
truth  of  the  statement  In  prosecutions  for  a  rape,  it  is  the 
common  practice,  and  is  strictly  regular,  to  inquire  whether 
the  woman  made  a  complaint  against  the  prisoner,  recently 
after  the  injury ;  but  the  particulars  of  the  complaint,  stated  by 
her  on  the  former  occasion,  are  clearly  not  admissible  as 
evidaice  of  the  truth  of  her  statement.  That  statement  having 
been  made  in  the  absence  of  the  prisoner,  cannot  be  used  as 
evidence  against  him;  nor  can  it  be  admitted  as  evidence  in. 
confirmation  of  her  statement  at  the  trial*  (2) 

It  should  seem  also,  in  an  action  for  criminal  convers- 
ation, the  declarations  of  a  wife  at  the  time  of  her  elope- 
ment, stating  the  reason  of  her  eloping,  (as,  that  she  fled 
from  an  immediate  fear  of  personal  violence,)  would  be 
evidence  against  the  husband  (S);  but  a  collateral  declaration^ 
respecting  a  matter  which  happened  at  another  time,  would 
not  be  admissible.  And  where,  in  an  action  for  criminal  con- 
versation, the  defence  was,  that  the  plaintiff  had  connived  at 
his  wife's  elopement,  evidence  was- received,  on  the  part  of  the  * 
plaintiff,  of  the  wife's  declarations  as  to  her  intention  and  pur- 
pose in  going  (4) :  for  the  question  in  effect  was^  whether  the 
husband  knew  that  she  was  about  to  elope,  or  whether  he  be- 
lieved that  her  intention  was  as  she  represented. 

ft 

^n  6  East,  195.  197.  198.  S76.  before  Ld.  Keojon  oo  Sd  trial, 

(8;  BraziepB  case,  1  East,  P.  C.  who  said,  that  some  of  the  Judges, 

444.  R.  V.  Clarke,  S  Starkie,  N.  P.  C.  on  the  motion  for  a  new  trial,  were 

S4f«  of  opinion,  that  this  eridence  ought 

'  ^  6  East,  195.  to  be  admitted. 

Hoare  v.  Allen,  5  Esp.  N.  P.  C. 
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Djringdedi^ 


What  »tfiird  peMui  has  said  or  written  it  adattiaiUe,  i^ 
many  cases,  as  amounting  to  an  act  done  by  him^  or  as  skaw^ 
ing  his  knowledge  or  as  evidence  of  his  conduct  !£,  fox^  in- 
stance^  it  is  material  to  inqium»  whetherii  osrtata  person  gare  a 
particular  order  on  a  certain  subject^  what  he  has  Said  or  writ^ 
ten  may  ba  eridence  of  the  order;  oc  when  it  is  material  to 
inquire,  whether  a  certain  fiut,  be  it  true  or  filke^  has.  Come 
to  the  knowledgeof  a  thiftd  person,,  what  he  has  said  or  writ- 
ten may  as  dearly  shew  his.  knowledge^  as  what  he  has  dme* 
Where  it  is  releTant  and  material  to  inquire  into  the  conduct 
of  rioCersi  what  has  been  said  by  any  of  the  party  in  the 
act  o[  riotmg  must  manifestly  be  admisriUe  in  evidence^  as 
shewing  their  design  and  intention*  On  a  charge  of  larteny^ 
where  the  proof  against  the  prisoner  is,  that  the  stolen  pro^ 
perty  was  fimmd  in  his  poesesriody  it  Would  be  competent  to 
shew,  on  behalf  of  the  prisimer^  diat  a  third  person  kft  the 
proper^  in  his  core,  saying  he  would  call  fiDr  it  ifpda  after* 
wards;  for  it  is  material^  in  godi  a  cade,,  to  inquire^  tmder 
what  circumstsnces  the  prisoner  first  had  possesrion  of  the 
property.  And  a  Variety  of  other  instances  might  be  mentioned 
of  a  similar  nature. 


£xce|>tion8. 


The  exceptions  to  the  general  nde,  on  ilie  subject  of  hear*^ 
say,  fH^e  here  considered,  in  the  following  order.  First,  lis  to 
dying  dedarations.  Secondly,  as  to  hearsay  in  (juestions  of 
pedigree.  Thirdfy,  tis  to  hearsay  on  questions  of  pubfic 
rightf  customs,  boundaries,  &c.  Fourthly,  as  to  thc^  admis- 
sibility of  oM  leases,  rent-rolls,  surveys,  Sec  Fifthly,  as  tor 
the  admissibility  of  deckrations  against  interest  SixiShfy,  as 
to  the  admissibility  of  rectot^  and  vicar^  books.  Seventhly,, 
and  lastly,  as  to  the  admissibility  of  the  books  of  tradesmen. 


First,  as  to  the  admissibility  of  dying  declarations. 


Dving  declarw 
atiODs. 


The  dying  declarations  of  a  person,  who  has  received  a 
mortal  ijogiufy,  that  is,*  dedavations  made  under  the  ^p«a- 
hension  of  death,  are  Constantly  admkted  in  criminal  prosecU- 
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^oiis«(l)    The  princ^dei^thb  exception  to  the  general  r^        Qjiogdeda* 
founded  pertly  on  the  awMaitufitioa  of  the  dying  person,  ^^^ 

is  considered  to  be  a3  powerful  over  his  conscieQce  «s  the  ob- 
]jgeti(ni  of  an  oetb»  and  partly  on  a  supposed  absenoe  of  interest 
0a  the  veige  of  the  nes^  worlds  which  dispenses  with  the  ne-* 
cessi^  of  cross-examination.  But  b^re  such  dedarations 
ein  be  adxoitted  in  evidence  against  a  prisoner,  it  must  be 
sadsfiM^torily  proved^  that  the  deceased*  at  the  time  of  making 
them*  was  conscious  of  his  danger,  and  had  given  Ujp  all  hope 
of  recoirery.  This  consciousness  of  approaching  death  is  to 
be  collected  either  firom  the  circumstances  of  the  cas^  (as,  from, 
the  nature  of  the  wound  and  the  state  of  body,)  or  from  ex- 
pressions used  by  the  decessed.  (2)  And  it  has  been  decided 
by  all  the  Judges,  that  the  question,  whether  the  deceased 
made  the  declsjrations  under  the  apprdienfik>n  qf  death,  is  a 
question  fcr  the  Jndge^  not  for  the  jury  to  determine,  previous 
to  their  admission,  (S)  The  declarations  of  a  criminal  at  the 
time  of  his  execntion,  cannot  be  received  on.  the  tsrial  of  an  ac- 
complice ;  for,  after  attainder,  he  oould  not  be  awom  as  a 
witness.  (4) 

The  declaration  of  a  person,  who,  having  set  lus  name  aa 
subscribing  witness  to  a  bond,  in  his  dying  moments  begged 
pardon  of  Heaven  for  having  been  concerned  in  forging  the 
bond,  was  admitted,  by  Mr.  Justice  Heath  (5),  aa  evidence  of 


(l)Lord  Mohun's  case,  12  Howell,  case,  which  was  before  the  two  fant, 
St.  Tr.  9S7.  R.  T.  Reason  and  this  question  had  heen  left  to  the 
Tranter,  l  Stp.  499*  6  St  Tr.  20«—  jury  by  Eyre  C.  B.,  1  East,  PI.  Cr. 
SOS,  16  Howell,  St.  Tr.  26.  S.C.  ^0.  Sttll,  however,  it  ktheprae- 
Woodcock's  case,  a  I.eacK  Cr.  C.  tice  widi  many  learned  Judaes  to 
see,  Bambridge's  case,.  9  St.  Tr.  direct  the  jury,  that,  if  they  believe 
1«1.  TiDkler*a  ca«e,  1  East,  P.  C.  the  dedaiBtioas  were  aot  madeuft- 
354.  The  same  rule  haa  been  at  all  der  Uie  apprehension  of  death,  they 
times  adopted  in  Scotland ;  see  ought  to  reject  them  from  their  con- 
Hume's  Commeataries,  voL  a.  391.  aidecation^ 

(s)  Woodcock's  case,  9  Leach,  Cr.  (4)  Drummond's  case,  1   Leach, 

C.  566.     Dingier's  case,  ib.  638.  Cr.  C.  378 ;    l  East,  PI.  Cr.  555. 

John's  case,  1  East,  PL  Cr.  557.  8.  C. 

(5)  By  the   opinion  of  all  the  (5)  Cited  by  Lord  Ellenborough 

Judges,  in  John^s  case,  1  East,  PL  in  Aveson  v.  Zx»rd  Kinnaird,  6  East, 

Cr.  557.,  and  in  Welbome's  ease,  195. 
1  Eaat.  P].  Cr.  359.    In  Woodcock's 
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During  dedai^    itte  fi>rgei79  on  the  authority  of  Wright  on  the  demise  of 
"^*^'''"  Clymer  v.  Littler  (.1 ),  where  similar  evidence  of  a  dying  con- 

fession, by  a  subscribing  witness  to  a  will,  had  been  received' 
by  Chief  Justice  Wiiles,  and  afterwards  approved  by  the  Ck>art 
of  King's  Bench.  Lord  Mansfield  on  that  occasicm  said,* 
<^  The  account  was  a-  confession  of  great  iniquity,  and  as  the 
dyii^  person  could  be  under  no  temptation  to- say  it,  but  to  do 
justice  and  ease  his  eonscience,  I  am  of  opinion  the  evidence 
was  proper  to  be  left  to  the  jury."  But^  with  the  exception  of 
this  case,  the  general  rule  respecting  the  admissibility  of  dying 
declarations  is,  that  they  are  admissiUe  only  in-  criminal  pro- 
secutions, where  the  death  of  the  deceased  is  the  subject 
of  the  charge  against  the  prisoner.  On  a  question  of 
pedigree^  it  has  been  lately  determined,  in  an  action  of  eject- 
ment, that  the  dying  declarations  of  a  person,  as  to  the  re- 
lationship  between  the  lessor  of  the  plaintiff  and  the  penon 
kst  seised  of  the  premises  in  question,  (the  deceased  notbdng 
himself  a  relation,  nor  in  any  manner  connected  with  the* 
parties,)  cannot  be  received  in  evidence.. (2)* 


Dying  declarations  have  been  admitted  in  evidence,  although 
it  appeared  that  the  deceased  made  a  subsequent  statement, 
which  had  been  taken  in  writing  before  a  magistrate,  but  the 
written  examination  was  not  ready  to  be  produced  at  the  trial.. 
This  subject  was  much  discussed  on  the  trial  of  Reason  and 
Tranter  under  the  following  circumstances  (S): — The  deceased 
stated  the  particulars  of  the  injury,  which  occasioned  his 
death,  at  three  several  times  in  the  course  of  the  same  day, 
with  an  interval  of  about  an  hour  between  each :  the  first  and 
last  account  had  not  been  written ;  the  second  was  reduced 
into  writing,  in  the  presence  of  a  magistrate,  by  the  same 
person  to  whom  the  former  account  had  been  given;  this 
written  statement  was  retained  by  the  magistrate,   and  as 


(l)  3  Bunr.  Ii44.  1S55.    1  Blac.        (S)  Doe  dem.  Sutton  y.  Ridgway, 
Rep.  346.    S.  C.    See  4  Barn.  &    4  Barn.  &  Aid.  55. 
Aid.  44.  (9)  6  St.  Tr.  S02»S05.     1  Stnu. 

499.  S.  C. 
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he  had  removed  to  a  distant  part  of  the  country,  and  it  was  In  case  of 
not  known  to  what  place,  the  original  was  not  produced,  and  ^  ^ 
an  examined  copy  was  rejected.  An  argument  then  ensued 
with  respect  to  the  admissibility  of  the  first  statement  of  the 
deceased.  The  Chief  Justice  (Sir  John  Pratt)  was  of  opinion, 
that  evidence  of  the  first  and  third  statement  ought  not  to  be 
received,  considering  all  three  as  statements  to  the  same  eflfect, 
and  forming  one  entire  narrative,  of  which  the  written  exa- 
mination was  the  best  proo£  But  the  other  Judges  (1)  were 
of  a  difierent  opinion;  they  held,  that  the  three  ticcounts 
given  by  the  deceased  were  distinct  fiu:ts,  and  that  there  was 
no  reason  to  exclude  the  evidence  as  to  the  first  and  third 
declaration,  because  the  prosecutor  was  disabled  firom  giving 
an  account  of  the  second.  The  witness  was  therefore  directed 
to  repeat  his  evidence,  laying  the  examination  before  the 
justices  out  of  the  case ;  and  the  first  as  well  as  the  third 
stateinent  was  admitted. 

As  the  declarations  of  a  dying  man  are  admitted,  on  a  sup- 
position that,  in  his  awfiil  situation  on  the  confines  of  a  future 
world,  he  had  no  motives  to  misrepresent,  but,  on  the  con- 
trary, the  strongest  motives  to  speak  without  disguise  and  with- 
out malice,  it  necessarily  follows,  that  the  party,  against  whom 
they  are  produced  in  evidence,  may  enter  into  the  particulars  . 
of  his  state  of  mind  and  of  his  behaviour  in  his  last  moments; 
or  may  be  allowed  to  shew,  that  the  deceased  was  not  of  such 
a  character,  as  was  likely  to  be  impressed  by  a  religious  sense 
of  his  approaching  dissolution. 

Secondly,  with  regard  to  hearsay  on  questions  of  pedigree.  On  qiieitioii 

of  pedigree. 

On  enquiring  into  the  truth  of  &cts  which  happened  a 
long  time  ago,  the  Courts  have  varied  from  the  strict  rules 


(1)  iStra.500.   The  reporter  was  against  receiving;  the  eridence;  and 

one  of  the  counsel  for  the  prose-  Mr.  Justice  Eyre  and  Mr,  Justice 

cution.   From  the  report  in  the  Stale  Fortescue    for    receivinc   it.    The 

Trials  it  would  appear,  that  the  Chief  evidence,  however,  according  to  that 

Justice  and  Mr.  Justice  Powis  were  report,  was  at  last  received. 
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In  cue  of  of  evidence  applicable  to  modem  fiM:t8  of  the  same  deflcrip* 
"^^"^  turn,  oa  account  of  the  great  difficulty  of  pforing  those  re* 
mote  fiuls  in  the  ordinary  manner  by  living  witnesses*  (1)  On 
ihis  principle^  hearsay  and  reputation  (which  latter  is  the 
hearsay  of  those  who,  may  be  supposed  to  have  known  the 
fiict,  handed  down  from  one  to  another,)  have  been  admitted 
as  evidenoe  in  cases  of  pedigree.  (1)  *  Thus^  declarations  of 
deceased  members  of  a  family  are  admissible  evidence  to  prove 
relationship ;  as,  who  was  a  person's  grand&ther,  or  whom  he 
married,  or  how  many  children  he  had,  or  as  to  the  time  of  a 
marriage  or  of  the  birth  of  a  child,  and  the  like,  of  which  it 
cannot  be  reasonably  presumed,  that  better  evidence  is  to  be 
procured.  In  ancient  times,  while  the  feudal  system  pre^ 
vailed,  great  fecilities  of  establishing  descents  were  afibrded  by 
means  of  inquisitions  post  mortem.  The  heads  of  families, 
•upon  these  occasions,  mad&  solemn  declarations^  which  were 
preserved  as  matter  of  record.  (2)  But,  these  having  now 
grown  into  disuse,  it  is  often  extremely  difficult  to  prove  a 
pedigree;  and  recourse  m«st  be  had,  from  necessity,  to  the 
best  evidenoe  that  the  nature  of  the  subject  will  admit.  In  a 
late  case^  proof  by  one  of  the  fioaily,  that  a  particular  person 
had  many  years  before  gone  abroad^  and  was  supposed  to  have 
died  there,  and  that  the  witness  had  not  heard  in  the  fiumily 
of  his  having  married,  was  considered  by  the  Court  of  King's 
Beach,  good  primd  facie  evidenoe  of  the  perscm's  death  with<» 
oat  lawful  issue.  (S) 

It  is  not,  however,  every  statement  or  tradition^  that  can 
be  admitted  in  evidence.  ^^  The  tradition,"  said  Lord  Eldon, 
an  the  case  of  Whitlocke  v.  Baker  (4*),  *^  must  be  from 
persons  having  such  a  connection  with  the  parly  to  whom 
it  relates^  that  it  is  natural  and  IHcely  from  their  domestic 


T.  KlC 


'\)  By  Le  Blanc  J.  in  Higfaam  (s)   13  Ves.  145.     Boll.  N,  P. 

^dgway,  10  East,  ISO.    And  see  S94. 

the  Lord  Chancellor's  jadgment  in  (5^  Doe  dem.  Banning  t.  Griffin* 

the  case  of  Vowels  t.  Younfc  15  Ves.  15  Bast,  293,    Doe  dem.  Geotgi  r. 

143. ;  and  the  opinions  of  the  Ju^^  Jesson,  stated  ante,  p.  198. 

in   the   Berkeley  Peerage  case,   4  (4)   13  Ves.  514.     Edwards   ▼. 

Campbb  404*-4Si.  Harvey,  1  Cooper,  Cb.  Rep.  59. 


\- 
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liabits  and  connections,  that  they  are  speaking  the  truth,  and  I"  ^^  <^ 
that  they  could  not  be  mistaken.    Declarations  in  the  fiunily,      ^^* 


deseriptioDs  in  wills,  descriptions  upon  monuments,  in  Bibles 
and  registry**book8,  are  all  admitted,  upon  the  principle  that 
they  are  the  natural  effusions  of  a  par^,  who  must  know  the 
truth,  and  who  speaks  upon  an  occasion,  when  his  mind 
stands  in  an  efiren  position  without  any  temptation  to  exceed  or 
&11  short  of  the  truth/' 

I 

Descriptions  in  fitmSy  Bibles  have  been  mentioned  only  by 
way  of  example*  The  admissibility  of  such  entries,  it  is 
scarcely  necessary  to  observe  can  in  no  degree  depend  upon 
the  circumstance  of  their  being  inserted  in  the  fiunily  Bible, 
though  on  that  account  the  statement  may  be  entitled  to 
greater  consideration.  A  memorandum  inserted  in  any 
other  book  by  one  of  the  fiunily,  may  be  given  in  evidence. 
So,  a  will  by  an  anosstor  is  evidence  oti  a  question  of  pedi- 
gree, (tJnoiugh  it  be  found  cancelled,  and  not  known  to  have 
been  proved  or  acted  upon,)  if  it  appears  to  be  treated  as  a 
paper  relating  to  the  fiMuily.  (1)  And  recitals  in  fiunily  deeds, 
momuaental  inscriptions,  engravings  on  rings,  old  pedigrees 
hung  np  in  a  fiunily  mansion,  and  the  like,  (in  which  it  is 
improbable  that  a  description  would  be  suffered  to  continue^ 
if  erroneoos,)  aie  all  of  them  admissible  upon  the  same 
prin€^>lek  (9) 

Ob  a  ^estion^  whether  a  tesiator  at  the  time  of  making  his  Heanav  as  to 
was  of  Inll  age,  a  written  msorandum  by  his  deceased  timeofbirth. 


fiither,  stating  the  time  of  bis  birth,  baa  beoi  admitted  to  be 
good  evidenoe.  (9)  Here  the  oontrover^  was  not,  as  in  aqoesr 
tkm  of  pedigree,  from  what  parents  he  derived  his  biiib^  but 
at  what  precise  time  an  undisputed  birth  had  happened.  Still 
however,  the  observation^  before  made,  applies  to  this  sort  of 


(i)  Doe  don.  JobiMOB  v.  Lord  (3)  Herbert  ▼,  Tucka!,  Tr.  at  bar» 

Bemteoko,  ii  Eatt,  505.  Sir  T.  Raym.  84.  cited  in  Bmne  v. 

(2)  13  V^  144.  Bull.  N.  P.  283.  Rawlin%  7  Eait,  S90<;  and  aoe  10 

Cowp.  594.    10  East,  ISO.  Bast,  130. 
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la  case  of  Evidence,  namely,  that  the  father  had  peculiar  means  of  khow'- 
'  ing  the  fact  in  dispute  without  any  interest  to  misrepresent  it, 
and  the  &ct  itself  was  not  a  matter  of  notoriety,  but  necessarily 
lying  within  the  knowledge  of  a  few  individuals  of  the  family. 
So^  on  a  question  of  legitimacy,  the  declarations  of  deceased 
persons,  supposed  to  have  been  married,  (who  might  them- 
selves be  examined,  if  alive,)  are  admissible  to  disprove  the 
&ct  of  marriage.  (1) 

From  analogy  to  the  case,  just  mentioned,  (in  which  the 
^edarations  of  a  parent  have  been  received  as  evidence  of.  the 
time  of  the  child's  birth,)  the  declaration  or  written  memo- 
randum of  a  deceased  surgeon,  respecting  the  time  of  a  birth 
at  which  he  attended,  appears  to  be  evidence,  as  having  been 
made  on  a  matter  peculiarly  within  hb  knowledge.  (2)  . 

Hearsay  as  f^ie  declarations  of  a  deceased  parent,  though  th^  are 

\^j^  evidence  of  the  time  of  a  child's  birth,  will  not  be  admitted 

as  evidence  of  the  place  of  the  birth.  (8)  **  The  point  in  dis- 
pute,'' said  Lord  EUenborough,  in  a  case  where  the  admissi- 
bility of  such  evidence  was  discussed,  ^*  turns  on  a  single  fiict 
involving  only  a  question  of  locality,  and  therefore  not  ialling 
within  the  principle  of  the  rules  applicable  to  cases  of  pedigree." 
Nor  can  the  declarations  of  a  &ther  or  mother  be  received, 
after  their  deaths,  to  prove  the  want  of  access,  so  as  to  bas- 
tardize a  child  born  during  the  marriage;  for  they  could  not 
be  examined  to  that  &ct,  if  alive  (4) ;  and,  even  if  that  objec- 
tion were  removed,  still  the  case  would  not  come  within  the 
principle,  on  which  such  hearsay  evidence  can  be  made  an 
exception  to  the  general  rule;  as  want  of  access  (5),  implying 
.    the  continued  separation  of  the  parties,  must  be  notorious  to 


(1)  R.  V.  Bramley,  6  T.  R.  S50.  (4)  R.  v.  Reading,   Rq).    temp. 

May  V.  May,  1768,  Tr.  at  bar.  Bull.  Hard.  79.    Stapleton  v.  StapletoD, 

N.  P.  1  IS.  ib.  277.    Bull.  N.  P.  115.  8.  C.   Ste- 

(8)  See   10  East,  ISO.,  and  Yin.  vens  v.  Moss,  Cowp.  592.     R.  ▼. 

Ab.  £v..T.  b.  91.  Luffe,  8  East,  205.     R.  ▼.  Kea,  11 

«    (9)  R.  y.  Eritb,  8  East,  542.  East,  135.    See  supra,  p.  154. 

(5)  Bull.  N.P.I  15. 
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the  whole  neighbourhoocU  where  they  have  redded,  and  is  Declarationi 
therefore  capable  of  more  satisfactory  proo£     For  the  same  ^^ffg^ 
reason,  the  declaration  of  a  deceased  person,  as  to  having  been  ■ 

relieved  by  a  pariah  (1),  or  as  to  being  hired  for  a  year  (2),  are 
not  evidence  of  those  facts,  on  an  appeal  against  an  order  of 
removaL 

Declarations  made  by  a  deceased  husband,  as  to  the  legiti- 
macy of  his  wifis,  are  evidence,  though  he  was  not  related  to 
her  by  blood;  for  the  husband  must  be  supposed  to  have 
more  intimate  knowledge  on  that  subject,  than  a  distant 
relation.  (3)  But  the  opinion  of  deceased  neighbours,  or  of  mere 
acquaintances  of  the  family,  are  not  evidence  on  a  question  of 
pedigree  (4);  nor  is  the  hearsay  of  a  relative  to  be  admitted, 
when  the  relative  himself  can  be  produced.  (5) 

The  declarations  of  a  deceased  member  of  the  family,  on  a  Decltfatioat 
question  of  pedigree,  are  not  to  be  admitted,  unless,  as  was  before  ^l^amT^ 
mentioned,  they  have  been  made  under  circumstances,  when  the 
relation  may  be  supposed  without  an  interest  and  without  a 
bias.  If  they  were  made  on  a  subject  in  dispute,  after  the  com-* 
mencementof  asuit,  or  after  a  controversy  preparatory  to  one, 
they  ought  not  to  be  received  in  evidence,  on  account  of  the 
probability,  that  they  were  partially  drawn  from  the  deceased, 
or  perhaps  intended  by  him,  to  serve  one  of  the  contending 
parties.  There  has  been  some  difference  of  opinion  on  this 
subject.  In  a  case  reported  in  Viner's  abridgment  (6), 
Ch.  B.  Reynolds  refused  to  admit  declarations,  which  had 
been  made  at  a  time  when  the  point  had  become  the  subject 
of  controversy.  On  the  other  hand,  such  evidence  was  received 
by  Lord  Camden  (7) ;  and  Lord  Mansfield,  in  the  case  of 


S! 


I)  R.  V.  Chadderton,  S  East,  S9.  Bull.  N.  P.  1 15.  Harrison  v.  Blades, 

[s)  R.  V.   Nuneham     Courtney,  s  Camp.  457. 

1  East,  375.    R.  V.  Ferry  Fristone,  (6)  Dev.  Sp.  Ass.  1731,  Vin.  Ab. 

s£ast,5S.    R.  V.  Abergwilly,  S  East,  £y.[T.b.91.] 

63.  (7)   Hayward  v.    Firmion,    Sitt, 

(s)  Vowels  T.  Young,  13  Ves.  148.  afler  Trin.    term,  1766; -eited  by 

(4)  13  Ves.  147. 514.  3  T.  R.  733.  Lawrence  J.  in  the  Berkdey  peerage 
See  BulL N.  P.  995.  l  Maul.  &  Sel.  case;  and  see  Nichols  v.  Parl^er, 
6S9.    14  East,  530.  Ezr.  Sp.  Ass.  1805.  14  Eaat,  531.  n. 

(5)  Pendrel  ▼.  Pendrd,  2  Str.  924. 

VOL.  I.  R 
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Declarations     Goodrighi  on  the  demise  of  Stevens  v.  Moss  (1),  was  of 
moiam,  opinion,  that  an  answer  *  by  a  deceased  mother  to  a  bill  filed 

"■"~"""~^  against  her,  stating  the  time  of  a  child's  birth,  might  be  ad- 
mitted as  evidence  on  the  footing  of  a  declaration.  On  the 
trial  of  the  cause,  Mr.  Baron  Eyre  rejected  this  answer, 
together  with  the  general  declarations  of  the  father  and 
mother;  in  consequence  of  which,  an  application  was  made  to 
the  Court  of  King's  Bench  for  a  new  trial.  Lord  Mansfield, 
on  that  occasion,  considered  the  rejection  either  of  the  gene- 
ral dedarations,  or  of  the  answer,  to  be  a  sufficient  ground 
for  a  new  trial:  but  he  adverted  more  particularly  to  the 
former ;  and  it  does  not  appear  firom  the  report,  that  he  laid 
any  great  stress  on  the  rejection  of  the  answer.  Mr.  Justice 
Aston  concurred  with  Lord  Mansfield  in  opinion,  that  the 
general  declarations  ought  to  have  been  admitted,  but  deli- 
vered no  opinion  on  the  other  point.  Thus,  the  authorities 
on  this  subject  appear  to  have  been,  at  one  time,  nearly  evenly 
balanced. 

"Great  light  has  been  thrown  upon  this  subject  by  the 
opinions  of  many  of  the  Judges  in  the  late  case  of  the  Berkeley 
peerage.  (2)  A  question  was,  on  that  occasion,  proposed  to  the 
Judges  (S),  in  the  following  terms :  '^  Upon  the  trial  of^  an 
ejectment  respecting  Black  Acre  between  A.  and  B.,  (in  wliich 

(1)  Cowp.  594.  Banbury  peerage  claim,  1809,  S  Sel. 

(2)  May  15.  1811.  MS.  4  Campb.    N.  P.  T.-Jl.  lasted. 

401.  S.  C.    See  also  the  case  cf  the       (3)  May  s.  1811.    M.S. 


*  The  answer  is  described  by  the  reporter  of  this  case  as  an  answer  in 
Chancery.  It  appears  from  an  enquiry,  which  was  made  in  the  case  of  the 
Berkeley  peerage,  that  proceedings  had  been  instituted  in  the  Court  of 
Chancery,  and  that  afterwards  a  bill  was  filed  in  the  Exchequer,  by  the 
younger  son,  claiming  as  a  Ic^dmate  child,  against  the  mother  who  was 
administratrix  of  her  deceased  husband.  The  mother  in  her  answer 
averred,  that  the  complainant  was  born  before  marriage  and  illegitimate. 
Now,  as  she  was  entitled  as  administratrix  to  a  distributive  share  of  the  hus- 
band's efibcts,  and  was  therefore  interested  to  defeat  the  right  of  any  other 
persons,  who  might  clum  a  part  under  the  distribution,  her  answer  most 
clearlv  ought  not  to  have  been  admitted.  This  objection,  however,  was 
not  adverted  to ;  nor  does  it  seem  to  have  occurred,  that  die  statement  in 
the  answer  was  inadmissible,  as  having  been  made  afler  the  commencement 
of  a  suit. 
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it  was  necessary  for  A.  to  prove  that  he  was  the  legitimate  son  Declaratioiis 
of  J.  S.)  A.,  after  proving  bj  other  evidence  that  J.  S.  was  his  \not4m. 
reputed  &ther,  <^ered  to  give  in  evidence  a  deposition  made  ■    ■  - 

by  J.  SL  in  a  cause  in  Chancery,  instituted  by  A.  against  C.  D. 
in  order  to  perpetuatie  testimony  to  the  alleged  &ct  (disputed 
by  C.  D.))  that  he  was  the  Intimate  son  of  J.  &,  in  which 
character  he  claimed  an  estate  in  remainder  in  White  Acre^ 
which  was  also  claimed  in  remainder  by  C.  D.  B.9  the  de« 
fendant,  in  the  ejectment,  did  not  claim  Black  Acre  under 
either  A.  or  C.  D.,  the  plaintiff  and  defendant  in  the  Chancery 
suit  According  to  law,  could  the  deposition  of  J.  &  be  re- 
ceived in  evidence  upon  the  trial  of  such  ejectment  against  B., 
as  evidence  of  declarations  of  J.  S.,  the  alleged  &ther,  in  mat- 
ters of  pedigree  ?'  ,  The  Judges,  who  were  present,  afterwards 
stated  their  opinions  at  length,  and  with  only  one  dissentient 
voice,  agreed  in  considering  the  deposition  of  J.  S.  to  be  inad- 
,  missible.  Mr.  Justice  Lawrence  delivered  his  opinion  in  the 
following  terms  (1):  ^^The  declarations  of  members  of  the 
family,  in  matters  of  pedigree,  are  generally  admitted  from  the 
necessity  of  the  case ;  but  the  administration  of  justice  would 
be  perverted,  if  such  declarations  could  be  admitted,  which 
have  not  a  presumption  in  their  favour,  that  they  are  consistent 
with  truth.  Where  the  relater  had  no  interest  to  serve,  and 
there  is  no  ground  for  supposing  that  his  mind  stood  other- 
wise than  even  upon  the  subject,  (which  may  be  fstirly  inferred 
before  any  dispute  upon  it  has  arisen,)  we  may  reasonably 
suppose,  that  he  neither  stops  short,  nor  goes  beyond  the 
limits  of  truth,  in  his  spontaneous  declarations  respecting  his 
relations  and  the  state  of  his  family.  The  receiving  of  these 
declarations,  therefore,  though  made  without  the  sanction  of 
an  oath,  and  without  any  opportunity  of  cross-examination, 
may  not  be  attended  with  such  mischief  as  the  rejection  of  such 
evidence,  which  in  matters  of  pedigree  would  often  be  the  re« 
jection  of  all  the  evidence  that  could  be  offered.  But  mischiev- 
ous indeed  would  be  the  consequence  of  receiving  an  ex  parte 
statement  of  a  deceased  witness,  although  upon  oath,  pro- 

(1)  4  Campb.  409. 
R  2 
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Declarations     cured  by  the  party  who  would  take  advantage  of  it,  and  deli- 
wotam.  vered  under  that  buid  which  may  naturally  operate  on  the 

^  mind  in  the  course  of  a  controversy  upon  the  subject  Not- 
withstanding what  is  said  in  the  case  of  Groodwright  v.  Moss, 
I  cannot  think  that  Lord  Mansfield  would  have  held,  that 
declarations  in  matters  of  pedigree,  made  after  the  controversy 
had  arisen,  ought  to  be  submitted  to  the  jury.  They  stand 
precisely  on  the  same  footing  as  declarations  on  questions  of 
rights  of  way,  rights  of  common,  and  other  matters  depending 
upon  usage;  and  although  I  cannot  call  to  mind  the  ruling  of 
any  particular  Judge  upon  the  subject,  yet  I  know  that  ac- 
cording to  my  experience  of  the  practice,  (an  eacperience  of 
nearly  forty  years,)  whenever  a  witne^  has  admitted,  that 
what  he  was  going  to  state  he  had  heard  after  the  b^inning 
of  a  controversy,  his  testimony  has  been  uniformly  rejected. 
If  the  danger  of  fabrication  and  &lsehood  be  a  reason  for  re- 
jecting such  evidence  in  the  cases  of  prescription,  that  will 
equally  i^ply  in  cases  of  pedigree,  where  the  stake  is  gene- 
rally of  much  greater  value."  Then,  after  referring  to  the 
decided  cases,  the  learned  Judge  added,  —  <<  The  authorities, 
being  thus  balanced,  I  think  the  point  must  be  considered  as 
without  any  decision,  and  we  must  resort  to  principle  and 
the  uniform  practice,  wliich  has  obtained  in  questions  of  pre- 
scription. Hardships  may  arise  in  rejecting  declarations  made 
between  the  commencement  of  the  suit  and  the  time  of  the  trial ; 
but  such  hardships  are  not  confined  to  the  case  of  pedigree. 
In  other  cases,  if  witnesses  die  before  the  trial  of  the  cause,  the 
party,  who  relied  upon  their  testimony,  must  sustain  the  loss. 
For  avoiding  uncertainty  in  judicial  proceedings,  general  rules 
must  be  laid  down  and  adhered  to,  without  regard  to  our 
feelings  or  our  wishes  on  particular  occasions.  Besides,  the 
hardship  may  generally  be  avoided  by  a  bill  to  perpetuate 
•  testimony.     Although  the  exclusion  of  declarations  made  in 

the  course  of  the  controversy  may  prejudice  some  individuals, 
it  is  better  to  submit  to  this  inconvenience  than  expose  courts 
of  justice  to  the  frauds,  which  would  be  practised  upon  them, 
if  a  contrary  rule  were  to  prevail.  That  this  is  not  an  ima- 
ginary apprehension,  will  occur  from  what  happened  in  the 
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Douglas  and  Anglesea  causes;  in  the  first  of  which,  fabricated  Declarations 
letters  were  given  in  evidence ;  and  in  the  second,  fidse  dedar-  ^|^^   ' 
ations.     Notwithstanding  the  danger  of  incurring  the  penalties  — -i— -««.  • 
of  the  crime  of  perjury,  there  is  scarce  an  assize  or  sittings  in 
which  witnesses  are  not  produced,  who  swear  in  direct  contra* 
diction,  the  one  to  the  other;  and  it  may  be  feared,  that  per- 
sons, who  have  as  little  regard  to  truth,  may  be  induced  to 
make  fidse  declarations,  when  they  run  no  risk  of  punishment 
in  this  world,  as  no  use  can  be  made  of  their  evidence  till  after 
their  death.    We  know  that   passion,  prejudice,  party,  and 
even  good-will,  tempt  many,  who  preserve  a  fair  character  with 
the  world,  to  deviate  from  the  truth,  in  the  laxity  of  convers- 
ation.    Can  it  be  presumed  that  a  man  stands  perfectly  in- 
different, upon  an  existing  dispute  respecting  his  kindred? 
His  declarations  post  litem  motam^  not  merely  after  the  com- 
mencement of  the  law-suit,  but  after  the  dispute  has  arisen, 
(that  is  the  primary  meaning  of  the  word  lisy)  are  evidently 
more  likely  to  nuslead  the  jury,  than  to  direct  them  to  a  right 
conclusion,  and  therefore  ought  not  to  be  received  in  evidence. 
I  am  likewise  of  opinion,  that  no  deposition  can  be  received  in 
evidence  as  a  declaration,  to  prove  a  fact,  which  it  was  the 
object  of  that  deposition  to  establish.     A  deposition  is  the 
answer  of  the  witness  to  such  interrogatories,  as  it  is  thought 
expedient  to  put  to  him,  to  establish  certain  fiu:ts,  which  the 
plaintiff  alleges,  and   on  which  the  case  depends.     Conse- 
quently, a  deposition  is  considered  a  partial  representation  of 
fiusts,  as  to  all  persons  who  have  no  opportunity  of  bringing 
out  the  whole  truth  by  cross-examination;  and  on  that  ac- 
count, all  admit  that  against  a  stranger  it  cannot  be  received  in 
evidence  as  a  deposition.     How  then  shall  it  be  received  as  a 
declaration  ?    In  that  case,  the  circumstance  of  its  being  upon 
oath  cannot  be  regarded.    To  consider  it  a  declaration  on  oath, 
would  be  to  receive  it  as  a  deposition.    As  a  declaration,  it  is 
still  subject  to  the  same  vice  and  infirmity,  of  being  an  answer 
to  particular  questions  artfiilly  put,  with  an  interested  view,  by 
one  party  behind  the  bade  of  the  other.    All  the  objections, 
on  which  it  is  allowed  that  •this  document  cannot  be  received 
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Declarations     as  a  deposition,  apply,  with  at  least  equal  strength,  to  receiving 
\^t€m,  ^^  ^  ^  declaration." 


In  a  later  case  also^  at  nisi  priusy  where  the  question  was, 
whether  the  occupier  of  a  particular  fiurm  was  liable  to  the 
repair  of  a  public  road,  and,  to  prove  the  affirmative,  an  award 
was  produced,  (which  had  been  made  some  years  before,  when 
tlie  same  question  was  the  subject  of  dispute  between  the 
township,  where  the  lands  were  situated,  and  a  former  occupier,) 
this  evidence  was  rejected  as  inadmissible ;  on  the  ground,  that 
the  account,  which  deceased  witnesses  might  have  given  to  the 
arbitrator  on  that  occasion,  could  not  have  been  received,  a» 
the  declarations  were  made  j)ost  litem  motanif  and  that  the 
opinion  of  the  arbitrator,  formed  upon  such  testimony,  could 
not  be  entitled  to  more  credit.  (1 } 

B^rmer^sv^        The  same  principle  applies  equally  to  depositions  relating 
upon  a  difier-   to  manorial  customs;  which  therefore  are  not  admissible  in 

evidence,  when  precisely  the  same  custom,  as  is  the  subject- 
matter  of  the  existing  suit,  was  contested  in  the  former  suit,  in 
which  the  depositions  were  made.  But  where  the  two  suits 
are  not  upon  the  same  custom,  the  depositions,  taken  in  the 
former  suit,  are  not  liable  to  objection,  as  being  made  post  litem 
TtuOams  ilnd,  where  the  former  suit  is  very  ancient,  it  will  be 
unnecessary  to  prove  by  extrinsic  evidence,  that  the  witnesses, 
who  made  the  depositions,  were  in  the  situation  in  which  they 
profess  to  stand,  or  that  they  had  the  means  of  becoming  ac- 
quainted with  the  customs  of  the  manor.  A  question  of  this 
kind  lately  occurred  in  the  case  of  Freeman  v.  Phillipps  (2) ; 
where  depositions  in  an  ancient  suit,  as  to  a  copyhold 
custom,  were  adjudged  to  be  admissible.  The  former  suit 
was  instituted  against  the  lord  of  a  manor,  by  a  person  who 
claimed  to  be  admitted 'to  a  copyhold  for  lives,  upon  a  custom 
for  any  copyhold  tenant  for  life  or  lives  to  change  or  fill  up  his 
lives,  payir^  to  the  lord  a  reasonable  Jine  to  he  set  by  the  lord  or 

(1)  R.  V.  Cotton.    5  Campb.  444.       (2)  4  Maule  k  Selw.  4S6. 
before  Dampier  J. 
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his  steooard.     The  subsequent  suit  was  an  action  by  a  copy-   Declarations 
holder  against  a  lord  of  the  same  manor,  and  the  question  was,    viouinu 
whether  there  existed  in  the  manor  such  a  custom,  as  the    — — — — 
plaintiff  claimed,  in  respect  of  copyholds  granted  for  two  livesy 
that  the  surviving  life  should  renew,  paying  to  the  lord  suck 
Jlne  as  should  be  set  by  the  homage  equal  to  tox)  yeari  impraoed 
value.    It  was  not  proved,  farther  than  by  the  record  itself,  that 
the  litigating  parties  in  the  former  suit  were  (as  they  claimed  to 
be)  lord  and  copyholder,  or  that  the  persons  making  the  depo- 
sitions, we^e  such  as  they  represented  themselves  to  be  in  the 
depositions.  These  depositions  were  offered  in  evidence  on  behalf 
of  the  defendant,  as  showing  that,  at  the  time  of  the  former 
suit  at  least,  no  such  custom  as  the  present  was  ever  set  up, 
but  that  the  custom,  which  was  applicable  to  all  copyholders 
for  lives  (and  therefore  to  copyholders  for  two  lives,)  was,  that 
the  copyholder  should  renew  on  payment  of  a  fine  to  be  set 
by  the  lord  or  his  steward,  without  mentioning  any  thing  of 
the  intervention  of  the  homage  or  jury,  and  that  such  inter- 
vention was  not  an  ingredient  in  the  custom.     The  objections 
against  the  reading  of  the  depositions  were,  first,  that  the  former 
suit  was  res  inter  alios  acta;  and,  secondly,  that  the  depositions 
were  not  admissible  as  declarations,  having  been  made  post 
litem  moiam.     But  the  Clourtof  King's  Bench  determined,  tha^ 
the  depositions  had  been  properly  admitted  in  evidence.    With 
respect  to  the  first  objection.  Lord  EUenborough  C.  J.  said,  — 
^^  Considering  these  depositions  as  made  in  a  suit,  which  may 
now  be  said  to  be  lost  in  remote  antiquity,  we  should  give  this 
record  but  little  effect,  if  we  did  not  attribute  to  it  verity  in 
many  of  the  particular  matters  which  it  contains,  such  as,  that 
the  parties  litigant  were  clothed  with  the  rights,  in  which  they 
profess  to  stand,  and  were  agitating  the  claim  put  forward,  on 
the  record.    It  appears  then,  that  in  1693  a  copyholder  of  this 
manor,  or  a  person  claiming  at  least  to  be  a  copyholder,  was 
engaged  in  a  suit  wit;h  the  lord,  and  in  the  course  of  that  suit 
produced  persons,  who  appear  to  have  stood  in  pari  jure  or  in 
eodemjttrey  and  who  made  their  depositions  in  support  of  the 
claim.    These  depositions  I  consider  to  be  evidence,  as  being 
made  by  persons  standing  in  pari  jure ;  and  so  they  have  been 
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considered  at  all  tiiaes.  Hiey  fiumifih  evidence  not  only  against 
the  parties  making  them,  but  against  all  persons  standing  in  the 
same  relation/'  And,  as  to  the  second  objection,  Mr.  Justice 
Le  Blanc  said, — **  One  answer  to  the  objection  (of  their  having 
been  made  post  litem  moUm)  is  this,  that  treating  the  depo- 
sitions as  hearsay  evidence  only,  still  they  are  not  to  be  consi- 
dered a9  made  post  litem  matam^  because  the  same  thing  is  not 
in  controversy  now,  that  was  in  controversy  in  the  former  suit ; 
the  two  customs,  which  gave  rise  to  the  two  suits^  are  different. 
And  the  strong  ground  of  observation,  which  arises  upon  these 
depositions,  is,  not  that  they  are  evidence  of  any  particular 
thing,  which  the  witnesses  have  affirmed,  but  that,  at  a  time 
when 'a  dispute  existed  between  the  lord  and  his  copyholder 
concerning  the  copyholder^s  right  to  renew  on  certain  terms, 
it  was  never  insisted  upon  as  a  term,  that  the  fine  should  be 
assessed  by  the  jury.  I  do  not  see  how  in  this  point  of  view  it  can 
be  said,  that  this  was  not  evidence  applicable  to  the  issue ;  and 
it  jieems  also  to  me  to  stand  clear  of  objection,  either  on  the 
ground  of  its  being  a  declaration  made  after  the  commencement 
of  a  suit  touching  the  matter  in  question,  or  on  the  other 
ground,  that  we  ought  to  look  for  evidence  aliunde  to  make  it 
admissible/' 


Heanay  asto 
public  rights. 


Thirdly,  as  to  the  admissibUify  of  hearsay  evidence  on 
questions  of  public  rights,  customs,  boundaries,  &c« 

1.  In  questions  concerning  public  rights,  common  reputation 
is  admitted  to  be  evidence;  ibr  such  rights,  being  matters 
of  public  notoriety  and  of  great  local  importance,  become 
a  continual  subject  of  discussion  in  the  neighbourhood, 
where  all  have  the  same  means  of  information  and  the  same 
interest  to  ascertain  the  claim.  (1)  Thus,  for  example,  if  a 
question  should  be  raised,  whether  a  corporation  has  a  pre- 
scriptive right  to  collect  tolls  on  a  public  navigation,  it  would 
be  good  evidence  to  shew,  tiiat  deceased  persons  have  been 
heard  to  acknowledge  the  right,  and  to  declare  that  they  had 


(1)  Mocewood  V.  Wood,  14  East,    &  Sel.  679.  685. 
3M.    See  Weeks  v.  Sparke,  1  Maul. 
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so  infonned  by  their  predecessors.    The  same  reason  ap-  On  queMioii 
plies  in  a  less  degree,  to  questions  respecting  general  customs,  ^igSt  or^ 
which  concern  parishes,  or  manors,  or  the  inhabitants  of  custom, 
towns  and  other  places*  (1)    In  such  cases,  general  reputation  "—■"*■*—• 
is  some  evidence  of  a  right  beyond  the  memory  of  living  wit- 
nesses, and  thus  tends  to  support  the  modem  usage. 

2.  In  questions  upon  a  boundary  between  parishes  or  ma«  Hearsay  as  to 
nors  (2),  or  on  a  customary  right  (S),  or  on  parochial  or  euT^ms  &c. 
manorial  customs  (d),  declarations,  as  to  the  common  opinion 
of  the  place,  made  by  deceased  persons,  who  bom.  their 
situation  had  the  means  of  knowledge  and  no  interest  to  mis- 
represent, have  been  generally  considered  admissible  evidence* 
And  perambulations  are  evidence  of  the  extent  of  a  particular 
parish  or  manor;    since  it  may  be  inferred  that  those  who 
perambulated,  believed  the  line  of  their  perambulation  to 
be  the  boundary  of  the  district,  and  such  acts  are  in  some 
measure  an  exercise  of  the'  right  (4)     Such  evidence  has  been 
admitted  firom  analogy  to  cases  of  public  rights,   in  which 
it  is  clearly  established,  that  reputation  is  admissible*     A 
right  of  common  by  custom  is,  strictly   speaking,  a  private 
right ;  but  it  b  also  a  general  right,  and  therefore  (so  fiur  as  it 
regards  the  admissibility  of  this  species  of  evidence)  has  been 
considered  as  public,  because  it  affects  a  large  number  of  oc- 
cupiers within  a  district     But  it  is  to  be  observed,  the  evi- 
dence is  to  be  confined  to  what  such  old  persons  have  said,  as 
were  in  a  situation  to  know  what  the  rights  were ;  and  before 
a  customary  right  can  be  proved  by  such  evidence,  a  found- 
ation ou^t  to  be  laid  by  showing  an  exercise  of  the  right,  or 
acts  of  enjoyment  within  the  period  of  living  memory ;  it  is 
the  exercise  of  the  right,^  that  lets  in  the  evidence  of  reputar* 


(\)  14  East,  337.  T.  Wood,  14  East,  S27.  n.  Nichols 
(3)  Nichols  V.  Pbrker,  14  East,  v.  Parker,  ib.  351.  n.  And  see 
331.  n.  iMaule&Selw.Sl.  Weeks  ▼.  Sparke,  1  Meule  &  Sel. 
(3)  Denn.  y.  Spray,  iT.R.  4Stf.  679.  684.  686.  Harwood  v.  Sims^ 
Be^bee  v.  Flarker,  5  T.R.  S6.  31.  1  "V^ghtw.  119.  Freemao  v.  Phil- 
Chapman  T.  Smith,  3  Gwiil.  854.  lipps,  supra,  p.  848. 
3  Ves.  513.  S.  C.  Doe  d.  Allason  (4)  1  Maul.  &  Sel.  687. 689. 
V.  Sisson,  12  East,  62.     Morewood 
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tion.(l)  Where,  indeed,  the  subject-matter  does  not  admit 
of  acts  of  enjoyment  or  the  exercise  of  a  right,  there  the 
opinion  of  the  place  is  of  itself  admissible  in  evidence ; 
as,  on  a  question  of  parochiality,  proof  of  reputation,  un- 
accompanied by  evidence  of  acts  done,  is  clearly  admissible. 


These  declarations  of  deceased  persons,  as  to  boundaries  or 
customs,  &c.  ought  to  come  from  persons  who  had  no  interest 
to  misrepresent;  if  they  appear  to  have  had  any  interest  to 
make  evidence  for  themselves  or  for  others,  what  they  said 
cannot  be  received.  Any  declarations  made  post  litem  motam^ 
that  is,  after  the  very  same  point  or  question  has  become  the 
subject  of  controversy,  are  not  admissible.  (2)  But,  unless 
there  should  appear  to  be  a  controversy  as  to  the  same  point,  it 
will  not  be  enough,  for  the  purpose  of  excluding  the  declarations 
of  deceased  persons,  to  show,  that  they  claimed  under  the  same 
custom.  This  kind  of  evidence  has  been  received,  on  a  ques- 
tion of  parochial  modus,  though  the  deceased  was  a  parish- 
ioner, and  liable  to  pay  tithe  (S) ;  so  also,  on  a  question  of 
parochial  or  manorial  boundary,  although  the  persons,  who 
had  been  heard  to  speak  of  the  boundary,  were  parishioners, 
and  claimed  rights  of  common  on  the  very  wastes,  which  their 
declarations  had  a  tendency  to  enlarge.  (4) 

Although,  on  a  question  of  boundary  or  custom,  the  general 
opinion  of  the  place  is  evidence  of  the  general  right,  yet  the 
tradition  of  a  particular  fact,  (as,  that  turf  was  dug,  or .  a 
post  put  down  in  a  particular  spbt,  &c.)  said  to  have  been 
done  in  the  exercise  of  that  right,  will  not  be  evidence  (5); 
for  the  fiict,  which  is  the  subject  of  tradition,  may  have  been 
done  under  a  licence  from  the  veiy  persons  against  whom,  or 


(1)  1  BiauL  &  Sel.  689.  690.  18 
East,  68.    14  East,  550. 

(s)  See  ffupra,  p.  945. 946.  on  this 
subrject. 

(3)  Harwood  v*  Simi,  l  Wightw. 

118. 


(4)  Nicbolb  V.  Ftoricer,   14  East, 
351.;  tried  before  Le  Blanc  J.  1805. 

(5)  5  T.  R.  709.     5  T.  R.    183. 

14  East,  930,  ^31.  1  Maul  &  Sel. 
687.  Chatfield  v.  Fryer,  1  Pricey 
2SS.    Garaons  v.  Barnard,  l  Aostr. 
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against  whose  privies,  &c«  the  right  is  afterwards  claimed ;   Oa  (juettion 

and,  in  general,  single  fccts  are  so  frequently  mbrepresented,   SgE^*^ 

or  misreported,  either  from  intention  or  from  ignorance,  and   — — 

the  various  circumstances,  which  have  accompanied  a  fiict, 

and  which  may  be  essentially  characteristic,  are  often  so  little 

known,  or,  if  known,  are  so  likely  to  pass  unobserved,  and 

to  be  forgotten  in  the  course  of  time,  that  no  credit  can  safely 

be  given  to  such  a  tradition.     Thus,  on  a  question  of  parochial 

modus,  evidence  that   a   particular  person,  since  deceased, 

paid  a  certain  sum  in  lieu  of  tithes,  would  not  be  admissible ; 

but  if  the  witness  says,  he  has  heard  from  old  inhabitants,  that 

so  .much  per  acre  was  always  paid  in  Ueu  of  the  tithes,  that 

will  be  good  evidence;  for  it  does  not  consist  of  hearsay  of  a. 

particular  fiict,  but  comes  within  the  general  rule  of  evidence 

of  reputation.  (1)    And,  in  questions  of  pedigree,  as  the  repu- 

taticHi  must  proceed  on  particular  fitcts,  such  as  marriages, 

births,  and  the  like^  the  hearsay  of  the  &mily  respecting 

these  particular  facts,  from  the  necessity  of  the  case,  is  not 

excluded.  (2) 

With  respect  to  the  admissibility  of  common  reputation,  as  Heanaj  as  to 
e^dence  of  prescriptive  rights  strictly  private,  there  has  been  private  rigbtfc 
considerable  doubt.    In  one  of  the  latest  cases  on  this  sub- 
ject, (d),  where,  on  a  motion  for  a  new  trial,  the  question  was, 
whether  such  evidence  ought  to  have  been  received,  as  evi- 
dence of  a  prescriptive  right  of  digging  stones  on  a  waste,  the 
Court  of  King^s   Bench   was   equally  divided.    A  book  of 
authority  lays  it  down  broadly,  that  <^  in  questions  of  prescrip- 
tion, it  is  allowable  to  ^ve  hearsay  evidence,  in  order  to  prove 
general  reputation :  and  that  therefore,  where  the  issue  was  on 
a  right  of  way  over  the  plaintiff's  close,  the  defendants  were 
admitted  to  give  evidence  of  a  conversation  between  persons 
not  interested,  then  dead,  whereui  the  right  to  the  way  was 


(l)HBrwoodv  SjoiSm  1  Wightw.  327.   Ld.  Kenyon  C.  J.  and  Ashont 

lis.    Adi^  y.  EYans^  4  Brici^  30.  J.  against  the  eTi4eDce;   BuUer  J. 

(s)  4  Campb.  416.  and  Grose  J.  for  it 
(3)  Morcwood  v.  Wood,  14  East, 


252  Hearsay  not  Evidence.  [Ch.  7^ 

On  question  acknowledged.''  (1)  Bjut,  on  the  other  side,  there  are  many 
^g£[^^^  ^  great  authorities  against  receiving  this  kind  of  evidence.  (2) 
— — —   And  there  appears  to  be  good  reason  for  the  distinction.     For 

where  individuals  claim  merely  a  private  right,  other  people 
have  not  the  same  means  of  knowing  it,  nor,  if  they  had, 
would  they  have  the  ^ame  interest  to  examine  it  How,  for 
instance,  can  the  common  bdief  among  the  inhabitants  of  a 
parish  supply  any  kind  of  information,  on  a  question  of  right 
of  way  claimed  by  an  individual  over  a  particular  field?  (5) 
In  such  cases,  common  reputation  appears  to  give  no  satisfiu> 
tory  information,  and  to  be  im^plicable  to  the  point  in  issue* 
In  the  case  of  Weeks  v.  Sparke  (4),  one  of  the  latest  cases  on 
this  subject,  which  was  an  action  for  a  trespass  on  the  plaintiff's 
.  close^  parcel  of  a  common,  8cc.  the  defendant  justified  for  a 
prescriptive  right  of  common  at  all  times  over  the  places  &c. 
and  the  plaintiff  in  his  replication  prescribed  to  use  the  place 
for  tillage,  &c.  qualifying  the  defendant's  general  right;  to 
support  this  prescriptive  right  of  tillage,  the  plaintiff  offered 
evidence  of  reputation,  which  was  received  at  the  trial ;  and 
the  Court  of  King^s  Bench  were  of  opinion,  that  it  had  been 
properly  admitted,  on  the  ground,  that  the  right  clumed  by  the 
pbdntiff,  although  claimed  by  prescription,  yet  was  an  abridg- 
ment of  the  general  right  of  common  over  the  waste,  and 
affected  a  large  number  of  occupiers  within  the  district 

It  has  been  said,  indeed,  that  in  the  case  of  the  Bishop  of 
Meath  v.  Lord  Belfield  (5)  in  a  quare  impedit,  after  the  plain- 


(1)  Bull.  N.  P.  S95.    And  see  the  von  in  Witfanell  v.  Gartham,  l  Esp, 

opinions  of  Buller  J.  and  Grose  J.  N.  P.  C.  3t4.    See  also  Clothier  ▼. 

in Morewood V.Wood,  14 £ast» 330.  Chapman,  14  East,  331.  n.  Didfr- 

n.  3T.  R.709.    In  Webb  V.  Petts,  bury   y.   Thomas,    14    East,    5S3. 

Noy,  44.,  it  is  said,  the  Court  agreed  Barnes  v.  Bdbwson,  1  Manl.  &  Sel. 

that  proof  by  hearsay,  of  a  moAis  si.    Blacket  v.  Lowes,  S  Maul.  & 

for  a  particular  farm,  was  admissible.  Sel.  494. 

See   also   Price  v.  Littlewood,    3  (3)  See  l  Maul.  &  Sel.  691. 

Campb.  938.  stated  infra.  (4)  l  Maul.  &.  Sel.  679.    See  City 

(8)  Lord   Kenyon  in   Reed   v.  ofLondonv.  CIcrke,  CarCh.  181. 

Jackson,  l  East,  357.    Lonl  Keiw  (5)  Bull.  N.  P.  S93.  and'  cited  by 

yon  and  Ashurst  J.  in  Morewood  ▼.  Buller  J.  in  R.  ▼.  Eriswell,  3  T.  R. 

Wood,  14  East,  329.    Lord  Ken-  719.  S.C.  reported  1  Wils.215. 
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tiff  had  given  in  evidence  an  entry,  in  the  roister  of  the  dio*  Old  leases, 
cese,  of  the  institation  of  one  K.,  (in  which  entry  there  was  a  ^ 

blank,  where  the  patron's  name  is  usually  inserted,)  parol  evi-- 
dence  of  the  general  reputation  of  the  country  was  ofiered,  that 
K.  was  in  by  the  presentation  of  one,  under  whom  Lord  Bel- 
field  claimed ;  and  that  upon  a  bill  of  exceptions,  this  evidence 
was  adjudged  to  be  admissible,  on  the  ground  that  a  presentation 
may  be  by  parol,  and  what  commences  by  parol  may  be  trans- 
mitted to  posterity  by  parol,  and  that  this  creates  a  general  re« 
putation.  But  Lord  Kenyon,  adverting  to  this  case,  in  the  case 
of  the  King  v.  Eriswell  (1),  said,  he  admitted,  that  a  present- 
ation might  be  by  parol,  and  might  be  proved  by  parol,  that  is, 
by  a  witness  who  was  present  and  heard  it:  but  he  denied, 
that,  in  such  a  case,  common  reputation  could  be  given  in 
evidoice.  If  it  can,  he  added,  why  might  not  such  evidence 
decide  titles  to  estate^  at  least  before  the  statute  of  frauds, 
when  no  written  instrument  was  required  to  make  a  good 
feoffment  of  the  greatest  landed  property  in  the  kingdom. 

Fourthly,  as  to  the  admissibility  of  old  leases,  rent  rolls, 
surveys,  &c* 

Old  leases  and  old  rent-rolls  have,  in  certain  cases,  been  Old-leases, 
received  in  evidence,  in  iavour  of  a  party  diiiniing  under  '*"*"'®^  *^' 
the  lessors.  (2)    On  a  question,  whether  certain  lands,  which 
had  been  approved  from  a  waste,  were  subject  to  a  right  of 
common,  several  counterparts  of  old  leases,  kept  among  the 
muniments  of  the  lord  of  the  manor,  by  which  the  land  ap< 
peared  to  have  been  demised  by  the  lord  free  from  any  such 
charge,  were  allowed  to  be  evidence  for  the  plaintiff,  who 
claimed  under  the  lord  of  the  manor,  against  the  defendant 
in  trespass,  who  justified  for  common  of  pasture ;  they  were 
admissible  in  evidence  to  prove  this  fact,  that,  at  the  time  of 
their  respective,dates,  the  lord  of  the  manor  granted  the  land 

( 1 )  3  T.  R.  723.    TeDard  v.  Sheb^    Ab.  ^  Evidence/*  T.  b.  45.  3  Brown, 
beare,  3  Wils.  566.  Pari.    Cases  555.    By  Heath  J.  ii^ 

(S)  Newburgh  v.  Newbai^gh^  Vin.    1  Campb.  509. 
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Old  leases,       free  from  common;  and  though  possession  under  the  leases 
rentrroils.  &c.  ,  .  ^i    .  » .      .  .         ,        , 

___..__  was  not  shown,  yet  that  was  not  an  objection  against  the  ad- 
mission of  the  evidence  in  this  case,  as  the  leases  were  so  old 
that  no  person  could  speak  to  possession  under  them.  (1)  So, 
where  the  question  was,  whether  the  plaintiffs  were  entitled 
to  a  prescriptive  right  of  exclusive  fishery  in  a  navigable  river, 
which  they  claimed  under  the  lords  of  the  manor,  they  were 
allowed  to  give  in  evidence  old  entries  of  licences  on  the  court- 
roUs  of  the  manor,  stating  that  the  lords  of  the  manor  had 
the  ^several  fishery,  and  had  granted  the  liberty  of  fishing  for 
certain  rents:  nor  was  it  thought  necessary  to  prove  pay- 
ment under  these  licences,  as  they  were  of  such  an  ancient 
date,  that  evidence  of  payment  could  not  reasonably  be 
expected.  (2)  The  old  licences  were,  therefore,  admitted; 
but  It  was  added,  that  they  would  not  be  entitled  to 
any  weight,  unless  payment  under  similar  licences  could  be 
proved  in  later  tiines,  or  that  the  lords  of  the  manor  had 
exercised  other  acts  of  ownership^  which  had  been  acquiesced 
in. 

In  the  former  of  the  two  last-mentioned  cases,  the  evi- 
dence consisted  of  counterparts  of  ancient  leases,  fi"om  which 
it  appeared,  that  the  demised  lands  were,  at  a  certain  time, 
not  subject  to  common.  In  the  latter  case,  the  entries, 
ofiered  in  evidence,  were  entries  on  the  court-rolls  of  the 
manor,  to  which  the  tenants  of  the  manor  would  have 
access.  But  entries  by  a  deceased  person,  of  th6  receipt  of 
rent  for  particular  lands,  would  not  be  evidence  for  a  party 
.  claiming  under  the  deceased,  to  show  that  the  lands  belonged 
to  his  ancestor.  Thus,  in  the  case  of  Outram  v.  Morewood  (3), 
(where  one  of  the  points  to  be  established  was,  whether  cer- 
tain lands,  described  in  ancient  tide  deeds,  were  the  same,  for 
which  certain  rents  had  been  at  several  times  paid,)  the  Court 

(1)  Clarkson  v.   Woodhouse^    5  (a)  5  T.  R.  1S9.    And  see  Lord 
T.R.4is.(a)  Pomfiret  v.  Smith,  7  Brown,  P.C. 

(2)  Rogen  and  others  v.  Allen,  5  T.  R.  411.  n. 
1  Campb.  309.,  before  Heath  J. 
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of  King's  Bench  determined,  that  entries,  made  by  a  deceased  Old-leaset, 
person  under  whom  the  defendant  claimed,  acknowledging  ^^^'^  *>  ^- 
the  receipt  of  rent  for  the  premises  in  question,  were  not 
admissible  evidence  for  the  defendant.  Lord  Kenyon  on' that 
occasion,  said,  ^'  This  is  distinguishable  from  all  the  cases 
cited.  In  those,  something  was  produced  in  respect  of  the 
interest  of  the  party ;  and  what  the  party  did  or  said,  may  be 
evidence  against  himsel£  But  here,  the  entry  was  a  mere 
private  memorandum,  to  remind  the  person  that  he  had  re- 
ceived the  rent,  and  cannot  be  admitted  to  decide  the  right 
between  these  parties.  Evidence  of  this  kind  can  only  be  ad- 
mitted to  resti*ain,  not  to  advance,  the  interest  of  the  party 
who  makes  it  What  a  man  does  in  his  closet  ought  not  to 
aiFect  the  rights  of  third  persons.  There  is  only  one  instance 
in  which  this  is  allowed,  namely,  the  books  of  an  incumbent 
respecting  his  tithes*  •  But  that  has  been  always  considered 
an  excepted  case."  *^  The  general  rule,"  said  Lord  Hard- 
wicke  (1),  in  the  case  of  Glyn  v.  The  Bank  of  England,  •*  is, 
that  a  man  cannot  make  evidence  for  himself.  What  he 
writes  or  says  for  himself  cannot  be  evidence  of  his  right,  and 
consequently  cannot  be  for  his  representative  claiming  in  bis 
right  and  place.  I  will  not  say,  (added  Lord  Hardwicke,) 
how  length  of  time  may  vary  it;  but  otherwise  it  cannot  be^ 
any  more  than  for  himself.*' 

A  survey  of  a  manor  or  estate,  made  by  the  owner,  is  not  Survey  of 
evidence  against  a  stranger,  in  favour  of  a  succeeding  owner,  ™ano'* 
that  particular  lands  are  parcel  of  the  estate.  (2)  But  a  survey, 
which  was  delivered  by  the  owner  to  a  purchaser  of  part  of  his 
estate,  would  be  evidence  against  such  former  owner  and 
against  a  purchaser  of  the  other  part ;  as,  in  the  case  of  Bridg- 
man  v.  Jennings  (S),  where  Lord  Holt  ruled,  that  if  A.  be 
seised  of  the  manors  of  B.  and  C,  and  during  his  seisin  of 


(1)3  Yes.  45.     R.  V.  Ocbenbam,       (5)  1  Ld.  Raym.  754.     Glib.  £f. 

S  Bam.  &  Aid.  1 S6.  70.    And  sec  Davies  ▼•  Pierce,  S  T 

(2)  Anon.  1  Str.  95  R.  S5.    Allott  v.  WilkiniOD,  4  Gwill. 

1585. 
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both  he  causes  a  survey  to  be  token  of  the  manor  of  B.,  and 
afterwards  the  manor  of  B.  is  conveyed  to  E.,  and  afterwards 
there  are  disputes  between  the  lords  of  the  manors  of  B.  and 
C.  about  their  boundaries,  this  old  survey  may  be  given  in 
evidence :  but  it  would  be  otherwise,  said  Lord  Holt,  if  the 
two  manors  had  not  been  in  the  hands  of  .the  same  person,  at 
the  time  when  the  survey  was  taken.  A  survey,  then,  which 
has  been  made  by  a  former  owner  of  the  estate,  is  not  evidence 
of  the  locality  or  identity  of  land  against  any  person,  who  was 
a  mere  stranger  to  the  survey. 


Fifthly,   as  to  tlie    admissibility  of  declarations    against 
interest. 


DeclaratioDS 
against  intfr- 


The  declarations  or  statements  of  deceased  persons  have 
been  admitted,  in  many  cases  where  they  appear  to  be  made 
against  their  interest ;  as,  entries  in  their  books,  charging  them- 
selves with  the  receipt  of  money  on  the  account  of  a  third 
person  (1),  or  acknowledging  the  payment  of  money  due  to 
themselves.  (2)  In  either  case,  the  entry  is  to  thmr  own  im- 
mediate prejudice,  and  strong  evidence  of  the  &ct,  in  consi- 
deration of  which  the  money  is  said  to  have  been  received  or  paid. 
Where  the  point  in  issue  was,  whether  a  certain  waste  was  the 
soil  of  the  defendant,  entries  by  a  steward,  since  deceased,  of 
money  received  by  him  from  different  persons  in  satisfaction  of 
trespasses  committed  on  the  waste,  were  admitted  in  evidence, 
to  shew  that  the  right  to  the  soil  was  in  his  master,  under  whom 
the  plaintiff  claimed.  (8)  So  rentals,  in  which  a  deceased  bailiff 
or  receiver  charges  himself  with  specified  sums,  are  evidence 
to  shew  for  what  particular  tenure,  or  in  what  right  the  money 
was  received.  (4)     So,  a  bill  of  lading,  signed  by  a  deceased 


(1)  Bairy  v.  Beblnngton^  4  T.  R. 
515.  Harpur  v.  Brooke,  3  Woode- 
son,  Lect.  558.  Stead  v.  Heaton, 
4  T.  R.  669. 

(2)  Warren  v.  OrenvQla,  8  Str. 
1189.  commented  on  bvLonl  Mans- 
field in  Brydges  v.  Ducness  of  Chan* 
dos,  8  Burr.  1078.  and  by  Lord  £U 
lenboroughin  Higham  v.  Ridgway, 


10  £ast»  lis.  Doe  dem.  Reece  and 
others  v.  Robson  and  another,  15 
East,  55.    8  Price,  415.  457. 

(5)  Barry  v.  Bebbtngton,  4  T.  R. 
515. 

(4)  Harpur  v.  Brooke,  5  Woode* 
son's*  Lect.  558.  Vin.  Ab.  ^  £yi- 
deace,"  (A.  b.  15.)  15. 
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master  <^  a  vessely  for  goods  to  be  delivered  to  a  con^igiieey  A^diutlo. 
is  evidence  of  property  in  the  oonsigneey  not  only  against  the  ' 

ma^tar^  but  a]so^  as  it  seems,  in  an  action  erf*  trover  for  the 
goods  against  a  third  person.  (I)  So^  a  written  memorandmn 
by  a  deceased  man-midwife,  stating  that  he  had  delivered 
a  woman  of  a  child  on  a  certain  day,  and  referring  to  his 
ledger,  in  which  a  charge  for  his  attendance  was  marked  as 
paid,  was  thought  by  the  Court  of  King's  Bench  to  have 
been  properly  received  in  evidence,  upon  an  issue  as  to  the 
child's  age.  (2)  This  entry  was  made  by  a  perscm,  who^ 
ao  &t  from  having  an  interest  to  make  it,  had  an  interest 
the  other  way:  for  it  appeared  distinctly  from  other  evi« 
denoe^  toat  the  W(»rk  charged  was  actually  done;  and  the 
discharge  in  the  book  repels  the  daim,  which  he  would 
otherwise  have  had. 

Upon  the  same  principle,  in  a  late  case,  in  an  actbn  of 
^ectment  by  the  first  tenant  in  tail  under  a  settlemait  (by 
which  an  estate  was  limited  to  A.  for  life,  remainder  to  B.  for 
life^  remainder  to.  C.  his  eldest  son,  for  life,  remainder  to  C^s 
eldest  son  in  tail,  &c.  with,  a  power  to  the  tenants  for.  life  to 
grant  kaKS  on  condition  of  reserving  the  ancient  rent,)  against 
the  defendant  who  claimed  as  lessee  (^  C,  to  recover  a  part  of 
the  estate,  which,  as  the  lessor  of  the  plaintiff  complained^ 
had  been  demised  for  less  than  the  ancient  rent,  the  Court 
of  King's  Bench  held,  that  a  letter  addressed  to  B.  by  one 
intimately  acquainted  with  the  property,  purporting  to  be  a 
particular  account  of  the  ancient  rents  at  that  time^  and 
recognized  as  such  by  B.,  and  preserved  by  the  successive 
owners  of  the  estate,  ought  to  have  been  received  at  the 
trial,  as  evidence  of  the  ancient  reserved  rent  against  C,  (a 
succeeding  tenant  for  life,  subject  o  the  restrictions  of  the 
same  power,)  and  also  against  the  defendant  claiming  under 
C.  This  old  paper,  so  accredited  and  adopted,  was  consid- 
ered to  be  equivalent  to  a  declaration  by  B*  himself.    Lord 

(1)  Haddow  v.  Pariy,  3  Taunt.        (2)  Higham  v.  Ridgway,  lo  East, 
505.  109>  110.  Bullen  v.  Mlchell,  8  Price, 

413. 

VOL.    1.  « 
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Agnimtlii- '    jaBenborough;  in  deliveriiif^  the  judgment  olT  llie  Coart^  said, 
"  ^  Hie  conteiits  of  the  paper  were  ndv^rse  to  the  tide  of  the 


person  who  h«d  possession  of  it,  by  diminbllii]^  th^  intc^ 
oresb  in  the'£ae  on  renewal,  in  the  same  proportion  as  it 
raised  the'  rent  to  be  reserved.-  TheXk  at  such  a  distamse  of 
time,  witih  the  means  of  knowledge  which- he  had  of  th^ 
fiict,  and  his  interest  in  declaring  it  the  other  way,  we 
think  ^that  his  declaration  is  evidence  of  the  fisMst  lb  go  toi  tfaA 

juiy/MD 

And  wliere  the  qnestion  was,  whether  sMie  h6l^  #liidl 
liad  been  takeik  by  the  defendttit  under  a'  heribt  eostotti; 
bek>i^ged  to  the  plaintiiF  or  to  one  A.  B.,  a  deceased  tienahif  of 
the  defendant,  dedaratbns  by  A.  B.  were  offered  in  evident 
for  the  porpose  ^of  proving,  that  the  horses*  belonged'  to  th^ 
plaintiff  before  A.  B/s  death,  in  which  declarations  A.  B. 
stated,  that  he  had  given  up  his  &rm  and  alt  his  ^odk  tb  the 
plaintiff.  This  •  evidence  was  rejected  at  the  trial  ^  bnt  the 
Court  cl  Coaunon  Pleas,  on  a  motion  for  a  new  trial,  held 
that  the'dedarations  ought  to  have  been  admitted,  sinee  they 
were  against  the  interest  of  the  person  who  made  them, 
and  might  have  been  given  in  evidence  against  him  in 
his  lifetime,  if  the  plaintiff  had  brought  an  action  for*  the 
horses.  (3) 

Upon  the  same  principle,  a  paper  signed  by  many  deceased 

^copyholders  of  a  manor,  importing  what  was  the  general 

right  of  common  in  each  copyholder,  and  agredng  to  restrict 

it,  is  evidence  of  repntatbn  even  against  other  copyholders 

not  claiming  under  those  who  signed  it  (8)    So^  a  dedaifation 


(l)  Roe  d.  Brune  v.  Rawlings,  7  mouth  v.  Roberts,  IS  East,  054. ; 

East,  t7S«  990.    See  aba  the  fol-  H6dinonv.FttliaitoQ»4Taunt.7S7.; 

'lowing  cases,  in  which  declaratioQs  WacUey,  v.  Bailiss,  5  Taunt.  75S. } 

-of  deceued  persons,  against  their  Searle  v.  Lord  Barrington,  stated 


interest,  were  received  in  evidence 
Baggalley  V.  Jones,  lCampb.d67. 
Moiewood  V.  Wood,  14  East,  5S8. 
Doe  d.  Iteece  V.  Robsbn,  1 5  East,  95. 
FHce  T.  Littlewood,  5  Camph.  sss,  10. 
stated  infra.    And  see  Laay  Dart* 


in  vol.  ft. 
(s)  Ivat  V.  IKndi,  l  Taunt  Rep* 

141. 

(5)  Chapman  v.  Cowlan,  15  East, 
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by  the  ownet  dr  tMxmjyier  of  ac^ointng  land,  that  hUr  m^lv^  Aguniflo* 
bourns  land  extends  to  such  a  spoti  accompanying  an  act  of 
ferbearantid  to  go  beyond  the  spot  for  that  raason,  (or 
without  such'  ac^  V  he  speaks  against  bis  intefest,)  is  cnri- 
dence,  that  the  land  extends  so  fiur.  (1)  And  the  decdavadon 
of  a  deceased  occupier  of  land,  that  he  rented  it  under  'a 
certain  person,  is  evidence  of  that  person's  seisin.  (2)  Such 
admissimis^  or  declarations  against  interest  iqspear  to  be 
evidence  upon  the  same  principle,  as  the  acts  of  a  party 
against  his  interest;  they  di£fer  in  degree  and  in  their  eflfect^ 
ndier  thin  ht  tkeur'naftrae.  An  act  of  foibeannoe  on  one 
side  is  aafadmiBSion  of  rig^t  on  the  ediier;  and  proof  of  the 
exerdse  of  a  rights  which  has  been  aoqniesocd  in,  is  still 
stronger '««4denoe  that  diie  right  exists.  It  is  die  constant 
practice^' to  receive  such  evidence  on  questions  concerning 
tolls,  ri|^t»  of  way,  freehold  in  wastes,  and  other  cases  of  the 
kuML(S) 


The  iniailuguudBm  or  entry,  before  it  can  be  reoeired  ia 
evldenee^  maat  be  proved  to  be  authentic;  as,  by  shewing  it 
to  be^die  hand-writifag  of  the  deceased  person,  who  knew  the 
Act  there  stated,  or  that  it  was  signed  by  him  (4);  or,  if 
signed  by  another,  that  it  was  made  by  his  order,  or  after- 
wards acknowledged  by  him.  And  as  to  the  question,  whe- 
ther a  book  produced  was  a  receiver's  book,  that  may  be 
determined  by  internal  evidence  on  an  inspection  by  the 
Court*  (5) 

In  all  the  cases  which  have  been  mentioned  on  this  sub- 
ject, the  person,  who  made  the  entry  or  declaration  in  ques-* 
tion^  was  deceased  at  the  time  of  the  trial :  if  the  rule  were 
not  confined  to  such  cases,  there  would  be  great  danger  of 

(1)  Sir  T.  Stanley  v.  Whit^  14  (4)  4  T.  R.  515, 516.     Jones  v. 

Eait,  S8S.  5S9. 541.  Waller,  3  Gwill.  S47.  Yate  y.  Leigh, 

(9)  Undey.  Watson,  4  Taunt  16.  5  Gwill.  S61. 

Doe  dem.  Baggailey  v.   Jones,    1  (5)  Doe  d.  Webber  v.  Lord  GL 

Cuaptk  as?.  Tbynae,  10  East,  806. 4  T.  R.  516. 

(5)  1  Str.  ess.     14  East,  84S. 
1  Campb.  510.    5  Taunt  758. 
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Aedor'f  or 
Vicar^B  book. 


(xdlttsion.  It  has,  therefore,  been  held,  that  such  evidence  is 
not  admissible,  where  the  person  is  incapable  of  attending 
from  illness.  (1)  This  is  the  rule  respecting  the  proof  of  mo* 
dem  entries  in  private  books.  But  entries  in  the  puUic 
books  of  public  companies  are  admitted^  without  the  proof 
of  the  officer  who  made  them.  (2) 


Sixthly,  as  to  the  admissibili^  of  the  books  of  deceased 
rectors  or  vicars. 


Rector'faiMl 
Vicar's  books 


Entries  made  by  a  deceased  rector  or  vicary  as  to  the  reoe^ 
(tf  ecclesiastical  dues,  have  been  in  several  caste  admitted  as 
evidence  for  his  successor  (S) ;  because,  it  is  said,  he  had  no 
interest  to  mis-state  the  fiu:t,  in  making  ao  entry  whidi  could 
not  possibly  be  eridenoe  for  himsel£  (4)  ^'  This,'*  as  Lord 
Hardwicke  once  said  (5),  ^^is  going  a  great  way,  but  has  been 
allowed,  because  the  parson  knows,  that  his  entry  cannot 
benefit  either  himself  or  his  representative,  who  has  nothing 
to  do  with  the  living ;  and  it  is  not  to  be  presumed  (he  added) 
that  the  parson  would  make  fiJse  entries  for  his  successor,  who 
stands  indifierent  to  him."  *    The  cases  hav«  even  gcme  still 


(1)  Harrison  v.  Blades,  3  Campb. 
457.  Manby  ▼.  Curtis,  1  Price  882. 
^S.  Cooper  ▼«  Marsden,  1  Esp. 
N.  P.  C.  s.  stated  infra. 

(2)  Hodgson  V.  Fullarton,  4  Tnunt 
7S7.  by  Mansfield  Ch,  J.  The  offi- 
cer  was  prevented  from  attending, 
by  illness.  This  point  was  not  sug- 
sested  afterwards,  among  the  grounds 
for  entering  a  nonsuit 

(5)  Le  Grow  v.  Lovenioor,2  Gwill. 
529.    Lord  Arundel's  case,  2  Gwill. 


620.  Perigal  V.  NicholsoOi  Wuditw, 
69.  Armstronff  v.  Hewitt,  4  Frice^ 
216.  In  this  last  case,  the  mar*! 
book  was  produced  from  the  parish* 
chest;  and  it  was  said,  that  there 
were  two  other  Ic^imate  deposit- 
aries for  such  books,  besides  this  of 
the  parish-chest,  namely,  the  Mshop's 
r^stry,  and  the  r^gisti^  of  the  arch« 
deacon  of  the  diocese. 

(4)  7  East,  290.   1  Wightwick,69. 

(5)  2  Vcs.  45. 


I 

*  Such  evidence  is  said  to  have  been  refused  in  Le  Gross  v.  Lovemoor^ 
2  Gwill.  527. ;  has  been  mentioned  as  a  singular  exception  by  Ld.  Kenyon 
in  Outram  v.  Morewood,  5  T.  R.  123;  was  disapproved  ofby  Mr.  Bu^n 
Wood  in  Perigai  v.  Nicholson,  1  Wightw.  Rep.  65.,  and  in  BuUen  v. 
Michel,  2  Price,  436,  also  by  Price  B.  in  Woodnoth  v.  Ld.  Cobham,  s 
Gwill.  655.  King  C.  J.,  in  a  case  before  htm,  in  1719,  said,  this  evidence 
had  been  received  per  curtum  Scaccarii,  though  he  could  not  give  a  reason 
for  it ;  Vin.  Ab.  £v.  (T.  b.  75.)  See  ante  p.  229.  as  to  the  general  ob^ 
jcctions,  to  M'hich  hcarsiay  e>idcace  is  liable;  aad  Outram  v.  Morewood, 
bupra,  p.  254,  J 
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further:  and  similar  entries,  made  by  deceased  impropriater  ^?^J^ 

rectors^  have  been  received  as  evidence  fijr  their  successors,  — * 

although  objected  to  as  coming  from  the  owners  of  the  in- 
heritance»  (I)     So,  in  a  case  where  a  question  arose  between 
an  impropriate  rector  and  a  vicar  respecting  agistmait  lithe, 
the  Court  of  Exchequer  held,  that  the  boc^  of  a  deceased 
lessee  of  the  rectory,  stating  the  receipt  of  sudi-  tithe,  iwsre 
evidence,  after   the    determination  of  the  lease,  for  the  im^ 
propriator  (2);    and,   on  the  other    hand,    entries  by  the 
steward  of  a  former  deceased  owner  of  the  estate,  containing 
an  account  of  payments  to  the  vicar  in  lieu  of  the  tithes  of 
particular  lands,  have  been  admitted  a»  evidence  for  a  suc- 
ceeding owner  against  the  impropriator.  (S)      In  the  late  case 
of  Perigal  V.  Nicholson  and  other&(4),  on  a  bill  for  tidies 
filed  by  the  vicar  against  the  defendants,  who  insisted  upon  a    . 
modus  for  hay  and  agistment,  the  Court  of  Exchequer  ad- 
mitted, as  evidence  for  the  plaintiff,  an  entry  in  the  parish 
r^;i8t^,  stating,   that  various:  meduses  were  due  from  the 
different  townships  of  the  parish  for  hay  only,  in  which  entry 
the  sum  total  of  all  the  moduaeswas  in  the  hand-writing  of » 
preceding  vicar,  but  it  did  not  appear  by  whom  the  other  part 
of  the  entry  had  been  made.    The  majority  of  the  Court  held, 
as  the  report  states,  that  the  entry  was  admissible,  upon  the 
gromid  that  the  vicar  had  no  interest  beyond  his  incuraben€}r, 
and  there  did  not  appear  to  be  any  dispute  at  the  time,  or 
previously,  respecting  these  tithes ;  and  this  ttitiy,  by  admits 
ting  a  modus  in  one  article,  was  in  abridgment  of  the  rights  of 
the  vicar,  and  it  was  the  application  only  which  now  accidents- 
ally  became  fiivourable  to  his  successor. 

It  is  essential  in.  such  eases,  that  the  rector  or  vicar,  whese 
books  are  oflfered  in  evidence,  should  appear  to  be  dead ;  if 


(1)  Anon,  case,  Bunb.  46.   Anon.  (2)  Illingworth  v.  Leigh,  4  Gwilf. 

cafie,beforeKingC.  J.  ViD.Ab.Ev.  1618. 

T.  b.  75.,  and  T.  b.  117.  art.  3.    !!•  (5)  Woodnoth  v.  Lord  Cobbam, 

lingworth  ▼.  Leigh,  4  Gwill.  1618.  2  Gwill.  653. 

Woodnoth  ▼.LordCobham,  2  Gwill.  (4)  Wiglitw.  6J.;    WoodB-  <*i*- 

655. ;  Bunb.  180.  S.  C.  benting. 
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Reccor^i  or  not  dead,  he  must  be  called  to  prove  the  receipt  of  the  sum 
*  specified.  There  have  indeed  been  cases,  where,  horn  the 
circumstance  of  finding  the  books  of  a  former  vicar  in  the 
possession  of  a  succeeding  vicar,  so  &r  back  as  between  the 
times  of  Charles  the  Second  and  George  the  Second,  the  death 
of  the  vicar  might  be  reasoiiably  presumed.  The  case  of  Jones 
V.  Waller,  is  an  instance  (1),  in  which  the  book  of  a  collector 
of  tithes  in  1679  was  admitted  as  evidence  in  1758,  because  it 
was  not  reasonable  to  suppose  that  the  collector  was  then  alive. 
In  the  late  case  of  Manby  v.  Curtis  (2),  on  the  other  hand, 
where  the  receipt  purported  to  have  been  given  in  the  year 
1762,  the  Court  of  Exchequer  determined,  that  the  death  of 
the  person,  in  whose  name  the  receipt  was  signed,  could  not 
be  presumed  after  a  lapse  of  fifty  years,  and,  as  this  iact  had 
not  been  proved,  that  the  document  ought  not  to  be  received 
in  evidence. 

The  cases,  in  which  a  deceased  rector's  books  have  beai  re* 
e^ved.as  evidence^  in  favour  of  a  succeeding  rector,  against 
a  stranger,  appear  to  be  very  distinguidiable  from  the  cases, 
before  dted,  in  which  the  declarations  or  written  entries  were 
made  by  deceased  persons,  peculiarly  if  not  exclusively  ao- 
quainted.with  the  fact.  The  titmost-  to  be  said  of  these  is, 
that  the  declarations  generally  related  to  old  focts,  and  were 
made  by  persons  who  oould  not  have  used  them  in  their 
own  fovour;  and  the  same  may  be  said  of  a  great  variety 
of  cases,  in  which  the  declarations  of  deceased  persons  have 
Jbeen  uniformly  rgected.  The  objection  against  hearsay, 
under  which  title  such,  entries  must  be.  classed,  (for,  with  re- 
spect to  their  admissibility,  it  is  not  material,  whether  the  de- 
clarations were  written  or .  mecely  spoken,)  is,  not  that  the 
person^  who  asserted  the  fitct,  might  have  been  interested 
to  misrepresent  it,  but  that  the  assertion  was  made  not  under 
the  sanction  of  an  oath,  and  that  the  party,  against  whom  the 
evidence  is  offered,  had  no  opportunity  of  questioning  the 

fl)  5  Gwill.  847.  the  reasoning,  of  Mr.  Baron  Wqod 

s)  1  Price,  325,  Si9.  255.    Mr.    in  i  Price,  456»  437. 
BaroD  Wood  diMentiDg.    See  idso 
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panoD  as  to  the  supposed  fiurt    Here^  the  deolantiQii8..vera  Tn^ennms 
Bot  against  the  interest  of  the  person  who  made  thefD)  and.  ^  -   *     — 
were  produced  against  a  stranger;  andfiirllier,  the.  rigM8»> 
sought  to  be  esUdilidied  by  sudi  dedazations,  were  in  thiBun 
nature  capable  of  various  other  kinds  of  proof. 

Seventhly,  as  to  the  admissibtUty  o£the  boots  of  a  trades- 
man. 

'  Entries  in  the  books  of  a  tradeonan  by  his  deoeased  shop^  Tradeunan's 
niai%  who  therein  sappUes  proof  of.  a  change  qgainst  InmseH^ 
have  been  admitted  in  evidence,  as  proof,  of ^  die  deliirery  of 
goods,  or  of  other  niatter  there  stated  within  his  own  kiiowi* 
ledge.  Thus,  in  an  action  of  assnmpsil^  where  the  ufiial  course 
of  the  plaintMf's  dealings,  appeared  to^  be,  that  lihe  drajM 
»en  of  the  pkintifi;  wbo  was  a  br«»er,  shoold  oooieeteiy 
nlg^t  to  the  derk  of  the  brewliouse,  and  give  him  an  ao^* 
count  ofthebeer  delivered,  out  fay  them,  whicb.heael.dewif 
in  a  book  kept  for  the  purpose^  and  the  draymen  signed  it; 
the  drayman,  who  signed  tjie  particular  entry,  ofibred  in  evi^ 
denoe,  had  since  died,  but  his  hand-writing  was  proved; 
this  entry  was  held  to  be  good  evidence  of  the  delivery  of  the 
beer,  for  which  the  action  was  brought.  (1) 


declaration  of  the  tradesman's  servant*  of  having  de- 
livered the  goods,  is  an  implied  admisaicm,  that  he  received 
them  for  that  purpose^  and  would  have  been  evidenee  against, 
him,  in  an  action  for  ncvt  delivering  them  according  to«his  in-- 
stmctions.  But  it  isdearly  distingiiishAle  from  entries  in  the 
book  of  a  receiver,,  who  by  making  a  gcatuitons  charge  against 
himseli^  knowingly  against  lus  own  interest*  and  without  any 
equivalent,  repels  every  supposition  of  fraud.  A  dispositioii 
to  commit  fraud  would  hai»  tempted  him  to  sup|Hress  altogether 


I . 


(l)  Price  V.  Ld.TorriiigtoOy  I  Salk.  a  copy  of  a  licence,  in  a  merchaut's 

tS5.;  %  Ld  Rigrtav  S7S.  S.  C.    See  leCteiCbook,  written  by  a  . deceased 

Fitrnaa  y.  Madox,  9  Salk.  690. ;  Cid-  clerk,  and  proved  to  be  in  the  unial 

vert  ▼.  Archbithop  of  Canterbury,  course  of  business,  was  admitted  iO" 

a  £sp.  N.  P.  C.  .64S.    The  entry  of  Hagedom  v.  Reid,  3  Campb.  579. 
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l^o^f^^'^  ^     die  fret  of  his  having  received  any  thing,  or  to  misrepreflent  the 
' .   .  amount  of  the  sum,  but  not  to  nii8*state  the  ground  or  consider- 

admi  fer  which  it  was  received ;  that  isi  not  to  mis-state  the 
only  fiict  sought  to  be  established  by  the  proposed  evidence. 
On  the  odier  hand,  the  dedanilion  of  the  tradesman's  servant 
is  offered  in  evidence  to  prove  the  fiict  of  delivery,  and  as  he 
gives  the  account  not  against  his  own  interest,  which  is  some 
securi^  for  the  truth  of  the  statement  in  the  other  case,,  the 
probability,  of  his  account  being  true  or  fiilse^  is  neither  greater 
nor  less  than  the  probability  of  his  being  honest  or  dishonest, 
whidi  is  nothing  more  than  may  be  said  iaevery  case  of  hear* 
say.  The  circumstance  of  his  thereby  acknowledgiiig  the 
receipt  of  goods,  which,  it  may  be  said,  would  be  evidence 
in  an  action  against  him,  seems  to  amount  to  little  or  no- 
dung.  It  was  the  least  he  could  say:  to  have  said  notfaiiig 
at  all,  would,  as  he  must  have  known,  necessarily  lead  ta 
some  inquiry.  These  consideniti<Nis  may  serve  to  shew, 
how  cautiously  sudi  dedarations  by  diopmen  are  to  be 
admitted  in  evidence,  to  diaige  third  persons  with  the  r»* 
ceqfyt  of  goods;  more  particularly,  as  the  tradesman  may 
easily  be  furnished  with  evidence  of  delivery,  by  taking  a 
menMNrandum  from  the  purchaser,  or  by  requiring  some  other 
security. 

The  entry  in  the  tradesman's  book  ought  to  have  been 
made  by  the  shopman:  or,  if  not  actually  written  by  him, 
should  at  least  appear  to  have  been  observed  by  him  soon 
after  it  was  made^  so  as  to  enable  him  to  speak  to  its  cor* 
rectness,  and  that  the  entry  may  be  tantamount  to  one  made 
by  the  shopman  himself.  (1)  If  the  shopman  is  living,  he 
ought  to  be  produced  as  a  witness,  that  he  may  esqilain  the 
drcumstances  and  dealings,  on  which  the  entry  was  ibunded. 
Whoi  he  is  examined,  he  may  use  the  entry  as  a  memo^ 
randum  ;  fChd  the  other  party,  charged  with  the  debt,  will 
then  have  an  opportunity  of  examining  into  its  correctness. 
If  the  person,  who  made  the  entry,  was  employed,  as  shoj^- 

(1)  Digby  V.  Stedman,  1  Esp.  N.  P.  C.  527. 
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manordericf  to  deliver  goods,  ftc  andheiBBOioedMidf'an  Tradenmi^s 
entiy  nude  by  him  wiU  be  evidenoe  imder  oertam  TCstrietiou    ^^ 
But  proctfofthehaadwntiiig  of  tibe  cleric,  and  that  be  ia  gone 
abroad,  and  k  not  Iflcely  to  MUim,  has  been  held  not  to  be 
adBdent  to  make  audi  an  ex'patfie  memonndum  admiaaihieui 
evidence.  (1) 

In  the  case  of  Evans  and  Lake^  (S)  a  merchant's  bodes 
were  reodved  in  evidence  nnder  particolar  dicnmstancea. 
Tlie  quesli<»i  there  was,  whether  certain  goods^  which  had 
been  bought  in  the  name  of  Mr.  Lake^  were  purchased  on  his 
own  accoont,  or  in  trust  fer  Sur  Stqihen  Evans.  To  prove 
the  hitter  of  these  positions,  the  assignees  of  Sir  Slqphen 
Evans^  who  were  the  phuntifi^  first  shewed,  that  Aere  was 
no  entiy  in  the  books  of  Mr.  Lake  wiating  to  liiis  traiwaotinn ; 
they  then  prodnoed  several  reo^pts  in  die  possessioii  of  Sir 
&  Evans  ibr  the.  payment  of  part  of  die  goods^  and  on  the 
bask  of  the  reo^pts  there  was  a  reftrence  in  the  hand*wiitiBg 
<if  Sa  Ste^BuEaa^t  bocdL^keqper,  since  deceased,  to  a  certun 
diop*book  of  Sr  Stsphen.  Upon  this,  the  question  wa% 
whether  the  book  so  referred  to^  in  which  was  an  entry  fcr 
the  payment  of  money  ibr  the  whole  of  the  goods,  diould  be 
read.  And  the  Court  of  King^s  Bench  on  atrial  at  bar,  ad- 
mitted the  entry,  not  only  as  to  the  part  mentioned  in  the 
receipts,  but  also  as  to  the  remainder  of  the  goods  then  in  the 
hands  of  Mr.  Lakers  son.  In  this  case  (which  Lord  Hard- 
wicke  has  observed  upon,  as  ^^new  and- having  gone  a  great 
Way,**)  (S)  the  entry  was  not  oflfered  by  the  assignees  as  evi* 
dence  of  payment  against  the  seller  of  the  goods,  but  as  eon- 
roborating  evidence  to  shew,  that,  while  the  books  of  the  other 
party  concerned  took  no  notice  whatever  crf'the  goods,  those  of 
Sr  S.  Evans,  under  whom  die  plaintifi  claimed,  treated  the 
goods  as  bought  on  his  account  * 

(1)  Cooper  Y.  Manden,  i  Esp.    Cooper  ▼.  Marsden,   l  Esp.  N.  P. 
K.P.C.S.  C 1. 

(s)  Bull.  N.  p.  S8S,  S69.  and  tee       (3)  Glyn  v.  Bank   of  England, 

2  Ves.  43. 
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Jp[ii»tfaflBxaBe»i whtre  the .  plaintiff,  to  {irove.ddnnry  Af 
im«i$o.tb«  id«feodwt»i  pivoduoed .  a  l)ook  bdoogiog  to  his 
CMKneri  .fl»iQQ.df»d»  .wbosetJoiaKie.  wim  oibficribfid  to  .9WwX 
aiiti«fe8»».w)ilGh  it  was  fimppscd  to  read^after  proof  of  the  band- 
initii^  Lord,£ajjnviondC*X\ would  .not  allow  it^  fingwg.it 
differed  from  Lord  TorringtoD's  case.^(l )  And  Lord  KanQriQiv 
ruled,  in  tbe  case  of  Calvert  v..  Archbishop  of  Canter- 
bttry <9)s  tbatt-in  an  ikcti^n  ^r  Hm  bu!^ of  apair  of  ho^ries, 
mjmtry.  by., the  plaintiff's  .amr/^nty.siiuce.defK^  stataog  |ha 
UKm  qS  th^c  agyyimffnti  i^tjb*  ^  jdgfenjanr^.  oi]§^.optito»|be. 


'kila  jtt  adfiion>by.a..tRTOm-Jifii^w  (3)V  it  qppeai^  .tliar  the- 
Afemhint  baLppgeJLjtoa  diib»  ^hjph  was^h^d  at  tbe.plawtJirs 
b0Me^  aad^thafc in  ii iooni». jwbare.  lbe.»<dilbflMl^:a.bQQk  iiaed 
ngnbufy. Id  he ^kapt  lopan^.  w.F^iiab.  the;  plaintiff's^  aarwra 
aDterad.Jtba  jtfticte^  as  l^.ii{eXQqvd«l»d  by  the^jneadbc^ 
jjfcajohilv  who  had  thflrebgr.an  .figpoWmty-  of  iMpeoting  and 
j«tfMMMM^i«o\  ±hi¥  fiofic>nn#-  ■  Iiixrd  KeBVon^adnutted  t&a-  book,  as 
midenoa  oCifbhe  del^veiy,  itbfUgfa  Jul  ^Kw.  not .  proved, that  tik 
aarvwitsy  wlia.jDtado:.^.i9n|a7,^B^re4^i|^  Qornrmtbeir  ab- 
aenoe^aooo^tad  for^  andvOqly  Afir.b^iidHVTiting  was  proved 
Thedaihr  acoountiMtbe  JbookiKas.9i:.tbis  civse  c^psideRed 
as  tantamount,  to  a  IpiU  deljveigd  .wd.  s^nykted  by  the,  dar 

•    •  • 

,  U^kBttML  ?•  J«.l«  c»  l^^iena^  that  tbe.flbop-book  of  a* 
tndesman  shall  not  be  ^xidf^c^  .in.  apy,  act^n  .for  waves  deli- 
ver^ or  work  do^e^  above  on«  year  befor^  the  brMlgpig  of  the 
acdoQ,  exoapt.the  tEadesman.^or  bis  ex<ip«tPK.d»all.haye  .ob- 
tainfid.abill..ofdd>tor.cUigation..of  Ae  d€J>toi:  for  the  said 
debt,  or  dialL  haveybnuight  agianat.him  soma  .a^tmi,.  within^  a 
year  next  after  the  delivery  of.the.Ttsasesy.pr.tbaiwavk  dona  (4) 
And  the  2d  section  provides,  that  nothing  in  the  act  shall  ex- 

(1)  aerie  V.  Bedford,  Bull,  N.  P.  (S)  Wiltzie  ▼.  Adamson,   K.  B. 

5S9.    See  Cooper  V.  MandcD,  1  Esp.  Silt,  after  Mich*  term.  17S9.A1S. 

N.  p.  C.  1.                               ^^  (4)  Sikes  V   Marshall,  S  Esp.  N. 

(S)  S  Bap.  N.  P.  C.  646.  P.  C.  705. 
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toad  to  the  mAtard  tarsdEng  and  mcpcbundige  between  tradei^ 
maa  and .  tradesman*  At  the  time  of  xxiaking.  this  act  of 
perliament,  there  was  an  opinion  growii^  op»  thaty  after  a 
certain  length  of  time,  a  man's  sh<^boalcs  would  be  evidence 
Ibr  him*  after  the  year :  toprevent  which  the  act  was  made.  (1) 
However,  the  book  is  not  evidence,  even  within  the  year,  ex- 
C^t  nnder  particolar  drcnmstances.  An  entry  made  by  a 
tnsdesman  himaeif,  stating  the  delivery  of  goods,  is  not  evi- 
dence fibr  him;  but,  whether  made  by  himor.iiot,  it  may  dien 
aerve  aa  a;  memorandum  to  refresh  the  memory  of  the  shop* 
Slant  <uad  fer  that  purpose  is  admissible.  An  aitry  by  a 
tradesman^  stating  a  debt  due  from  himself  to  a  third  person, 
is  Qumif^stly  good  evidence  of  the  debt,  as  a  statement  against 
his  tfitemst;  llius,  entries, by  a  bankrupt,  and  an  account 
fijglied  by  him.befi»re  his  benkmptcy,  charging  himself  widi  a 
bah^i^  are;  adiusaible  as  evidenceof  the  peiilioDing  creditor's 
(debt  in  ail  actkm.by  the  assignees;  (2)  It  is  essentially  neces- 
aary,  in  siidhi  Gases,.lo  prove  the  awning  of  theaocoont,  or  the 
making  of  the  entry,  to  have  been  before  the  actofbankmptqr, 
HHd  to  prove  t)iis  by  extrinsic  evidence. 

(iVBy  Ld.  HardwidLe,  9  Ves.  45.    S76.    Hoare  v.  Coryton^  4  Taunt. 
(S)  Watts  y.  Thoffp^  1  Campb.    56a 


CHAP.  VIII. 
Clfihe  Examination  of  Witnesses. 

.j^FTiJR  Q[>nsidering,  in  the  last  chffiter,  what  kmd  of  evi- 
dence, ou^t  to  be  piroduced  for  ascertaining  the  points,  in 
isane,  the  npxt  subject  of  inquiry  relates  to  the  mamer  in 
which  witnesses  are  to  be  examined. 

The  ordinary  mod^  of  proceeding  in  the  court;  of  common  Ezanuoation 
law,  preparatory  to  the  examination  of  a  witness,  is  to  swear  "  ^  int«wt. 
him  in  chie^  unless  an  objection  should  be  made  tp  his  com* 
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petencjr ;  in  which  case,  the  practice  fermerly  was  to  examine* 
him  on  the  voire  dire,  and  this  was  so  strictly  observed,  that, 
if  a  witness  were  once  examined  in  chief,  he  could  not  after- 
wards be  objected  to  on  the  ground  of  interest  (1)    But  in 
later  times,  the  rule  has  been  to  a  certain  extent  relaxed^  aod 
now,  if  it  should  be  discovered  in  any  stage  of  the  trial,  before 
the  close  of  a  witness's  examination  and  before  his  dismissal, 
that  he  is  interested,  his  evidence  will  be  rejected.    This  is  as 
well  for  the  convenience  of  the  Court,  as  for  the  purposes  of 
justice.    The  examination  of  a  witness,  to  discover  whether 
he  has  any  interest  in  the  cause,  'is  frequently  to  the  same 
e&ct  as  his  examination  in  chief;  it  therefore  saves  time  and 
is  more  convenient,  that  the  witness  should  be  sworn  in  chief 
in  the  first  instance;  and  if  it  should  afterwards  appear,  in  the 
progress  of  the  examination,  that  he  is  interested,  it  wiU  then 
be  time  to  take  the  objection.  (2)     This  relaxation,  however, 
of  the  ancient  rule,  does  not  extend  so  fiur,  as  to  allow  the 
counsel  on  the  cross-examination  to  ask  the  witness  every  sott 
of  question,  which  might  be  proper  on  the  voire  dire.    Ip'or 
example,  after  an  examination  in  chie^  a  witness  is  not  to  be 
cross-examined  as  to  the  contents  of  a  will,  not  produced  in 
court,  under  which  it  is  suggested  that  he  takes  some  interest, 
although  such  questions  might  be  properly  asked  in  an  ex- 
amination on  the  voire  dire.  (3) 

Eiamiiiation         When  the  witness  has  been  regularly  sworn,   he  is  first 
ID  duct.  examined  by  the  party  which  produces  him ;  after  which,  the 

other  party  is  at  liberty  to  cross-examine.  The  examination 
is  in  open  court,  in  the  presence  of  the  parties,  their  attomies, 
and  counsel,  and  before  the  judge  and  jury,  who  have  thus  an 
opportunity  of  observing  the  understanding,  demeanor,  and 
inclination  of  the  witnesses.  It  may  often  be  advisable  to 
examine  witnesses  separately,  and  out  of  the  hearing  of  each 

(1)  See  Lord  Lovat's  case^  9  St    37.     fieeching    v.    Gower,    Holt> 

Tr.  639.  646.  704.  N.  P.  C.  313. 

(8)  Turner  v.Pearte,iT.R.  717.       (3)  Howell  v.   Lock,   S  Camph. 
Perigal  V.  Nicholson,  1  Wightw.  64.     14. 
Stone  V.  Blackburn,  i  £8p.  N.  P.  C. 
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other,  with  a  yiew  to  obviate  the  danger  of  a  concerted  stoiy  Leatfing 
among  the  witnesses,  and  to  prevent  the  influence  which  the  ^ 
account  given  by  one  may  have  upon  another.  * 

Leading  questions,  that  is,  such  mb  instruct  a  witness  how  Leading 
to  answer  on  material  points,  are  not  allowed  on  the  examin-  ^^ 
ation  in  chief;  for,  to  direct  witnesses  in  their  evidence  would 
only  serve  to  strengthen  that  bias,  which  they  are  generally 
too  much  disposed  to  feel,  •  ia  &voUr  of.  the  party  that  palla 
them.  Questions  which  are  intended  merely  as  introductoryv 
and  n^iich,  whether  answered  in  the  affirmative  or  negative, 
would  not  be  conclusive  on  any  of  the  points  in  the  cause,  are 
not  liable  to  the  objection  of  leading*  If  it  were  not  allowed 
to  approach  the  points  in  issue  by  such  questions,  the  examin- 
ation of  witnesses  would  run  to  an  immoderate  length.  For 
example^  if  two  defendants  are  charged  as  partners,  a  witness  . 
may  be  properly  ad^ed,  whether  the  one  defendant  has  inter- 
fered in  the  business  of  the'  other*  (1)  This  is  not  a  leading 
quesdon ;  for  though  he  may  have  interfered,  it  will  not  follow^ 
that  he  has  by  this  alone  made  himself  liaUe  as  a  partner.  Or» 
if  a  witness,  called  to  prove  the  partnership  of  the  plaintiffi,  is 
not  able  at  the  moment  to  specify  the  several  namies  of  the 
partners^  a  number  of  names,  containing  those  of  the  partners 
among  others,  may  be  suggested  to  the  witness,  for  the  assist- 
ance of  his  memory.  (2) 

If  a  witness  should  appear  to  be  in  the  interest  of  the  of^Kv- 
«te  party,  or  unwiUing  to  give  evidence,  the  Cknirt  will  in  its 
diBcretion  allow  the  examination  in  daef  tp>  assunie  somediing 


(l)  NichoUf  Y.  Dowding  and  an-       (2)  Acerro  and  others  ▼.  PMrooiy 
other.  1  Starlue,  N.  P.C.  81,  by  Lord    1  Starkiei  N.  P.  C.  lOO. 
£llenlx>rough. 


*  By  the'law  of  Scotland,  this  separate  examination  takes  place  In  fdl 
primual  prosecutioos.  The  rule  there  is,  that  if  a  witness  has  been  l^eseat 
in  court  during  the  examination  of  another  witness^  so  as  to  hear  his  evT- 
dence,  he  will  be  rejected.  See  Hume's  Com.  on  Crim.  Law  of  Scotland> 
2  Tol  365.    Burners  Treatise,  467. 
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I'^ioff  0f  tile  ibhn  of  a  erdss^witmtnfttibn.    The  rule  adofyled  by  the 

que8tioii« 

•  coBTts  of  justioe  in^  Sootlmd,  on  the  subject  of  leadii%  a  wit* 

ness,  appears  to  be  mudi  stricter  thbn  in  this  country*    No 

distinction  is  allowed,   according  to  their  practice,  between 

wiffing  and  uawilling  wkaefiiB^  ot  between  an  enminatieii  in 

diief  and  «  cross-examinatibn.  ( 1 ) 

It  18  to  be  cdittidered,  howfiur  leadings  qnetfCbms*  am  |Nfopisr,' 
in  the'  eiraitiinttti<m  6{  a  witness  in  chte^  Whenthe  olject  is  to 
prove)  lliatanodier  witnebs,  who  haa  beisn  eBuaniiibd  <m  the  op^ 
posileside^  ha%  en  some  foUncr  occaaea^  made  a  diArent  and 
oonUradictovy  stMrneniU  I(  for  example^  a  witness  oh  hir 
enia^^suDuiuation  wet^  to^deny,  that  he  ever  gare  a  diftrsnt 
aocount  of  the  tniliasetion^  or  that,  in  oonversing  upoot  the 
subject  with  a  thiid  peraony  he  ever  used  oeitain  woids  or  eift« 
pressiona  anputed'  to  him^  would  it  be  competent  to  die 
eonnsdi  on  the  opposite  side,  in  examining'  that  diird  peraon 
in  chief,,  as  liis  witness,  to  ask-  him,  in  the  first  insTanng^ 
whether  the  former  witnete,  in  euuvei'shtg  with  him,  said  ao 
and  80^  or  uaed  suich*  and  auoh  expression^?  This  form  of  puH* 
tmg  the  question  is  dertainly  not  uncommon,  and  foequcntljr 
.  passes  widwat  otgectioii*  But  a  very  little  coasideeatibn  witt 
ahew,  that  such  «  leading  question  is  irvegdar.'  For,,  in^th^ 
first plade,  it mHstendendy be  qmteunnecessary to  iead  the 
witness  to  sudi  a  length ;  it  would  be  sufficieiitto lead  him 
up  to  the  subject  of  the  conversation ;  and,  that  being  done, 
the  most  regular  qourse  wodbl  be^  to  inqoive  geaerdly^  what 
the  former  witness  said,  or.  what  account  be  gave^  relatiTe  to 
the  Unansactiw  in  question,  thnskannghim,  asinfiamesshe 
ought  to  be  left,  to  the  use  of  his  own  memory.  If  the  wit- 
ness has  a  distinct  leooUection  of  the  conversation,  and  of  the 
representation  made  by  the  odier  person,  whose  account  it 
now  disputed,  he  requires  only  to  have  his  attention  directed 
to  the  subject,  to  enable  him  to  speak  what  he  knows;  if  he  has 
aot  that  distinct  reoollection»  be  is  ill-qualified  to  contradict 
the  othet  withefs,  as  to  the  escpnressions  supposed  to  have  beeH 

(1)  See  Burnet  on  Crim.  Law  of  Sootland,  p.  465. 
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used  by  him;  in  dfthi&t  words,  he  i&  intcMiipeMit  finr  the*  pnr^  LttOb^ 
pose'for  which  he'is  called.  The  plea  bf  Mdessi^,  therefore,  ^"^^^°' 
altogether  fiiils.  But^'fbrther,  to  consider  die  inconrvenieDoe 
likelj  to  arise  from  sudi  leading  qi^^tfdons^  the  atrongest 
objection  against  them  ia^  that  they  suggest  the  desired 
answer  so  broadly  and  ob^ously,  diat  a  witness  of  thk 
dullest  intellect  amd  weakest  memovy  can  hardly  fidl  to  take  the 
faint,  andraay  easDy  shape  his eridoioe^  if  he  is  so  dispdaed^ 
as  may  best  scbrre  the  interest  and  wishes  of*  the  pasty  wiio 
caUs  him.  In  effisct,  the  qnee^km  puts  mto  ihe  movCh  of  Ae 
witness  the  vary  words,  which  he  h  to  edio'b«dc  ckheb  in  the 
affirmatiTeor  in  the  n^atife;  thus  supplyingf  a  forgetful  wit^ 
neilswidi  a  fidse  memory,  and  an  artfid  wimess' witha  psonnpl 
and  ecMiberted  answor.  Isth^re,  thtejanyiUnginthenataretf 
this  particular  cas^  wliich  ought  to  exenlpt  it  from  the  general 
rok  api^eable  to  exandnathmsinelBef?  Qnr  the  contrary,  if 
there  isany  case,  in  which  liittt  g^eiid  rtite agiunst  Mdin^ 
to  be  more'stricdy  maintained,  it  ia  the  HM  no^iimdsr  eotosideiv 
adon,  whei^e  a' witness  is  called  for  the  purpose  of  ptofingdi^ 
acoomit,  given  by  anotherwithea^'to  beinconnstentwiifa  s^ 
fintn^  statement^^  supposed*  to  have  heea  made^by  hiAi;  iW 
wheth^ tlie qnestbh  at  Issue  bcftv^enthe timwitntaseb 'is^'a 
queslSotf  of  credit'  6r'whel)ier  it  is  to  be  ^ooBsiddiisd  asdier  aa 
a  question  of  mere  memoiy;  feading'ns  iii  either  poinl^  of  Tiesr^ 
^ally  olijeetionable ;  if  it  is  a  question  of.  memory,  the 
only  fiiir  way  of  tryingit^  is  by  dllewing  the  witness  to  spisak  for 
himself  unprompted,  as  bis  own  memory  may  suggest:  if  it  i^ 
a  question  of  credit,  then  it  is  undocibtedly  due  to  the  petaaUf 
whose  Terarity  is  impeached^  that  the  contradictory  statement^ 
supposed  to  have  been  made  by  him,  should  be  distmctly 
proved,  without  the  aid  of  leading,  and  widioul^  any  .undue  kt* 
fluence.  Upon  the  whole,  therefore,  the  most  unexcepdon- 
able  and  propeif  course  appeara  to  be,  to  aisk  tfae'wilness^*>who  is 
eaD^tdprove  a  eontnfdidcoiy  statement  madel^fanothtewit^^ 
what  that  dther  witiiess  sftid  ndatrre  to  tii^  Inastetio^  in  qnes^ 
tion,  or  what  account  he  gave,  and  not  in  the  first  instance  to  ask, 
in  the  leading  forrn^  whether  he  s&id  so  and  so,  or  used  such  and 
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CroM-exmni- 
nadon* 


sttdb  exprossicms.  In  the  caae  of  Courteen  v,  Touse  (1),  Lord 
EUenborough  allowed  the  counsel  for  the  defendaiU  to  put  a 
leading  question  to  a  witness  called  by  him*  in  order  to  contra** 
diet  a  witness  who  bad  been  called  by  the  plaintiff;  but  that  case 
is  very  disdnguishable  from  the  casie  now  under  considel*ation« 
In  that  case,  one  of  the  witnesses  of  the  plainti£^  having  been 
cDoss-ezamihed  as  to  the  contents  of  a  letter^  recdved  by  him 
from  the  plaintifft  (which  lettar  had  been  lost,)  and  having 
mentioned  in  his  cross«examinati<Ht  some  particular  expresn 
sions  as  part. of  the  contents,  witnesses  were  called^  on  the  part 
of  the  defendant,  to  speak  to  the  contents  of  the  same  letter  i 
and  Lord  EUenborou^  allowed  the  defendant's  counsd  to 
ask  one  of  the  witnesses,  who  had  first  stated  all  he  recollected 
of  the  letter,  whether  it  contained  the  particular  words  and  ex- 
pressions, as  represented  by  the  plaintiff's  witness.  Here  die 
object  of  the  examination  was,  (not,  as  in  the  case  above-sup^ 
posed,  to  shew  that  a  former  witness  had  given  two  dMferent  re- 
presentationsi^the^anie  transaction,)  but  to  ascertain  a  material 
fiict  in  the  case,  by  means  of  the  plaintiff's  letter;  and  as  the 
plaintiff's  witness  hadstated  what  he  conceived  to  be  the  language 
of  the  letter,  and  the  defendant's  witness  had,  on  the  other  sid^ 
given-fais  account  of  its  contents,  it  then  became  perfecdy  reason- 
able to  admit  the  question,  whether  thelett^  contained  such  ex<- 
pmssions,  as  represented  by  the  witness  on  the  other  side,  or  any 
to  that  eflbct.  Lord  EUenborough  held,  that  ^^  after  exhausting 
the  witness's  m^nory  as  to  the  contents  of  the  letter,"  (not, 
however,  by  leading  questions,  but  by  examining  him  in  the 
regular  manner),  '^  the  witness  might  then  be  asked,  whether 
it  contained  a  particular  passage,  redted  to  him,  which  had 
been  sworn  to  on  the  other  side;  otherwise  it  would  be  im- 
possible ever  to  come  to  a  direct  contradictimi." 


CroM- 
examination* 


In  cross-examinations,  the  object  of  which  is  to  sift  ev»- 
dence  and  try  the  credibility  of  the  witnesses,  a  great  latitude, 
is  allowed  in  the  mode  oi  putting  questions.    The  rule,  how- 


(1)  lCampb.43. 
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ever,  is  still  subject  to  certain  limitadons.  A  witness  cannot  Crbsf-ezaoiito. 
be  cross-examined  as  to  any  fiict,  wbidi,  if  admitted,  would  *  ^' 
be  collateral,  and  wholly  irrelevant  to  the  matter  in  issue,  for 
the  purpose  of  contradicting  him  by  other  evidence,  in  case 
he  should  deny  the  fiict,  and  in  this  manner  to  discredit  his 
testimony  (1);  and  if  the  witness  answers  such  an  irrelevant 
question  before  it  is  disallowed  or  withdrawn,  evidence  cannot 
afterwards  be  admitted  to  contradict  his  testimony  on  the 
collateral  matter.  (2)  In  the  application  of  this  rule,  the 
principal  thing  to  be  considered  will  be,  whether  the  question 
is  irrelevant  to  the  points  in  issue  between  the  parties.  In 
an  action  for  usury,  it  would  be  entirely  immaterial  and 
irrelevant,  to  cross-exanune  the  witness  respecting  other  con- 
tracts, supposed  to  have  been  made  by  the  defendant,  unless 
the  witness  had  first  said,  that  the  contracts  were  the  same ; 
and  that  was  the  point  in  the  case  of  Spenoeley  v.  De  Willot. 
So  it  would  be  irrelevant,  to  ask  a  witness  in  cross-examination, 
whether  he  had  not  attempted  to  dissuade  another  witness 
from  attending  the  trial.  (S)  But  it  is  not  irrelevant,  on  the 
trial  of  a  prisoner,  to  cross-examine  the  witness  to  this  point, 
whether,  in  consequence  of  being  charged  with  robbing  the 
prisoner,  he  had  not  said  that  he  would  be  revenged  upon 
him,  &c. ;  and  if  the  witness  should  deny  having  used  such  a  ^ 
threat,  evidence  may  be  given  to  contradict  him.  (4) 

If  a  witness  is  called  by  a  party  merely  for  the  purpose  of 
producing  a  written  instrument,  belonging  to  thepartfr,  which 
IS  to  be  proved  by  another  witness,  he  need  not  be  sworn ;  and^ 
unless  sworn,  he  will  not  be  subject  to  cross-examination.  (5) 
But  if  a  witness  is  sworn,  and  proves  an  instrument  (however 
formal  the  proof  may  be,)  on  the  part  of  the  plaintifl^  he  is  to 
be  considered  a  witness  for  all  purposes,  although  he  may  be 

(1)  Spenceleyv.De  Willot,  7  East,  f4)  Yewin's  case,  s  Campb.  65S.  lu 

1 08  before  Lawrence  J. 

(s)  Harris  v.  Tippet,  2  Campb.  688.  (5)  See  Part  S.  Ch.  8.  S.  9.   R.  f. 

(5)  Ibid.  657.  Brooke,  2  Starkic,  N.  P.  C.  473. 
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CroM^umhi-  liabitaiitially  the  teal  defendant  in  die  suit,  and  the  defendant 
— ^^^themxmlamereiKHdnalp^ty.O) 

When  a  witness  has  been  once  sworn  to  give  evidence,  the 
other  party  may  cross-examine  hioiy  diough  he  gave  no  evi- 
dence for  the  party  that  called  him.  (2)  And  it  is  reported 
to  have  been  ruled  at  nisi  prius,  that  if  a  witness  has  been  once 
examined  by  a  party,  the  privilege  of  cross-exammation  oon*< 
tinnes  in  every  stage  of  the  cause;  so  that  the  other  party 
may  call  the  same  witness  to  prove  his  case,  and  in  examining 
him  may  ask  leading  questions.  (3)  In  the  case  referred  to, 
the  witness  might  possibly  have  shewn  a  strong  bias  in  favour 
of  the  first  party  that  called  him,  and  on  this  account  perhaps 
a  greater  scope  was  granted  to  the  adverse  par^  than  id 
vsnally  allowed.  It  may  hiqipen,  on  the  other  hand,  that  the 
plaintiff  calls  a  witness  unwillingly,  and  from  mere  necessity, 
k&owing  him  to  be  &vourable  to  the  other  side:  in  such  a 
case  to  allow  the  defendant,  on  calling  him  up  afterwards  aa 
his  own  witness,  to  put  leading  questions,  would  be  giving  him 
an  unreasonable  advantage ;  on  the  contrary,  the  Court  might 
perhaps  be  indooed  to  invest  the  plaintiff's  counsel  with  some 
of  the  powers  of  cross-examination,  at  the  same  time  that  it 
would  probably  oblige  the  defendant's  counsd  to  treat  such 
a  witness  strictly  as  his  own,  and  confine  him  within  the  limits 
of  an  examination  in  chief. 

I^esding  in  Leading  questions  are  admitted  in  the  cross-examination  of 

^"'^.    ^         ft  witneas,  wbei^e  much  larger  powers  are  given  to  counsel  than 

in  the  origiad  examination.  Witnesses,  upon  the  cross-ex- 
amkiation^  may  be  led  immediately  to  the  point,  op  which  their 
answers  are  required.  (4)  If  they  betray  a  zeal  against  the 
cross-examining  party,  or  dew  an  unwillingness  tp  speak  feirly 
and  impartially,  they  may  be  questioned  with  minuteness  as  to 

(1)  Moigan  V.  Bridges^  2  Starkie,       (5]  Dickinson  y.Sbee,  4  E8p.N.  P. 
N.  P.  C.  314.    R.    V.   Brooke,  S    C.  67. 

Stariue.  N.  P.  C.  473.  (4)  See  Hardy's  case,  24  Howall's 

(2)  Phillips  V.  Earner,  l  Esp.  N.P.C.    St.  Tr.  75S.,  by  Buller  J. 
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particular  facts,  or  evai  parttcidar  expressions.    Tiiere  can  be  Obligation  ta 
BO  danger  in  leading  too  much,  where  the  witness  is  obstinately  * 

determined  not  to  follow.  On  the  other  hand,  instances  fre* 
quently  occur,  where  the  witneits  is  adrerse  to  the  party  who 
calls  him,  and  leans  strongly  to  the  odier  side :  here,  there 
must  be,  in  reason  and  justice,  some  restrictions  as  to  the  form 
and  manner  of  putdng  questions*  How  often  it  happens,  that 
a  witness,  in  cross-examination,  waits  only  for  a  hipt,  to  shape 
a  &vourable  answer,  and  is  in  efiect  the  witness  of  the  cross- 
examining  party,  though  technically  called  the  witness  of  Hbtt 
opposite  side.  To  put  strong  leading  questions  to  sudi-  a 
witness,  without  limitatbn  or  reserve,  is  substantially  pre« 
paring  a  statement  for  him,  and  appears  to  be  inoonaistent 
with  justice  and  a  fair  trial.  An  instance  of  the  kind^ 
here  described,  occurred  on  the  trial  of  Hardy  for  high 
treason*  (1)  A  witness,  who  was  a  membar  of  the  same 
corresponding  society  as  the  prisoner,  having  been  examined 
on  the  part  of  the  prosecution,  and  having  made,  on  his  cross- 
examination,  a  favourable  representation  of  the  political 
opinions  and  designs  of  the  society,  was  asked,  n^ether  soma 
of  the  members  had  not  used  certain  expressions  <m  the  sub- 
ject of  petitioning ;  upon  which,  the  Lord  Ch.  Justice  Eyrep 
reminded  the  counsel,  that  he  could  not  put  the  very  words 
into  the  witness's  mouth;  that  this  was  contrary  to  the 
practice  of  his  Court  and  to  his  opinion.  And  on  the  follow- 
ing day  (2),  when  the  subject  occurred  again,  Mr.  Justice 
Boiler  referred  to  the  rule  laid  down  by  the  Chief  Justice,  as 
the  correct  rule  of  practice ;  and  added,  <*  You  may  lead  a 
Mritness  upon  a  cross-examination,  to  bring  him  directly  to 
the  point  as  to  the  answer ;  but  not  to  go  the  length,  as  was 
attempted  yesterday,  of  putting  into  the  witness's  mouth  the 
very  words,  which  he  is  to  echo  back  agzun." 

The  privilege  of  witnesses,  in  not  being  compellable  to  answer  Privil^  of 
oertam  questions,  is  a  subject  of  some  importance,     ine  oases  im,,yeriog. 


(1)  84  Hwell's  St.  Tr.;659.  («)  P.  755. 
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Obligation  to    ^^^  considered,  are  those,  in  which  the  witness  might  by 

angwer. answering  subject  himself  to  a  penalty  or  criminal  prosecution, 

to  civil  process,  or  to  any  kind  of  forfeiture ;  and  lastly,  where 
the  question,  put  to  him,  is  degrading  to  his  character. 

1.  Where  the       First,  a  witness  cannot.be  compelled  to  answer  any  ques- 

™Jct  S?S-  ^"""^  '^^'''^  ^"^  *  tendency  to  expose  hun  to  a  penalty,  or  to 
allies^  &c        any  kind  of  punishment,  or  to  a  criminal  charge.  (1)    Thus, 

on  an  indictment  for  a  rape,  the  woman  is  not  obliged  to  an- 
swer, whether  on  some  former  occasion  she  had  not  a  criminal 
connection  with  other  men  or  with  particular  individuals  (2) ; 
nor  is  evidence  of  such  criminal  intercourse  admissible.  (S]t 
So,  on  an  appeal  against  an  order  of  bastardy^  a  person  can- 
not be  compelled  to  acknowledge  himself  the  father  of  a  bastard 
child;  but  there  is  no  objecti<m  to  his  being  sworn,  and,  if  he 
chooses,  he  may  confess  the  fact.  (4)  So  it  has  been  held,  in 
an  action  for  a  libel  (5),  which  was  published  by  the  defendant 
in  a  voluntary  affidavit,  sworn  extrajudicially  before  a  magis- 
trate, that  the  magistrate's  clerk  is  not  bound  to  answer,  whether 
he  wrote  the  affidavit,  «and  delivered  it  to  the  magistrate ;  be- 
cause, it  is  said,  the  bare  copying  out  of  a  libel  is  criminal.  An 
accomplice,  who  is  admitted  to  give  evidence  against  his  asso- 
ciate in  guilt,  though  bound  to  make  a  full  and  fair  confession 
of  the  whole  truth,  as  to  the  subject-matter  of  the  prosecutknit 
is  not  bound  t6  answer  with  respect  to  his  share  in  other 
offences,  in  which  he  was  not  concerned  with  the  prisoner; 
for  he  is  not  protected  from  a  prosecution  for  such  of- 
fences (6). 


(1)  Sir  J.  Freind's  case,  4  St.  Tr.  1812.  MS.      Dodd   v.   Norris,    5 
6.    Lord  Macclesfield's  case,  €  St.  Campb.  519. 

Tr.  649.  ^  R.  V.  Ld.  G.  Gordon,  (s)  By  the  opinion  of  all  the 
8  Ooug.  595.  Title  ▼.  Grevet,  S  Ld.  Judges  in  Hodgson's  case,  MS. 
Raym.  1088.  16  Ves.  Jun.  849.  M  R.  v.  St.  Mary's  Nottii^ani, 
Preamb.  st  46  G.  9.  c.  57.  Hardy's  13  East,  58.  u. 
case,  84  Howell's  St.  Tr.  720.  Trial  (5)  Maloney  ▼:  Bartley,  before 
of  Oe  Berenger  and  others,  by  Gur-  Wood  B.  5  Campb.  2io.  A  bill  of 
ney,  p.  i95.  Gates  ▼.  Hardacre,  9  exceptions  was  tendered^  but  after- 
Taunt  484.  wards  dropped. 

(2)  Hodgson's  case,  by  a  miyorihr  (6)  West's  case,  supra,  p.  40.(8). 
of  the  judges  on  a  case  resenrea, 
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Secondly,  as  to  the  case,  where  the  witness,  by  answering  Obligation  to 
might  subject  himself  to  a  civil  action^  or  charge  himself  with  ' 

a  debt.     Considerable  doubts  have  been  entertained  upon  this 
point ; '  some  judges  being  of  opinion,  that  he  is  not  compellable 
to  answer  such  questions,   and  others  being  of  a  contrary 
opinion.*     To  settle  the  rule  of  law  on  this  subject,  the  stat. 
46  G.  S.  c.  S7.  was  introduced,  which  declares,  that  a  witness 
cannot  legally  refuse -to  answer  a  question,  relevant  to  the  ^^  Where  the 
matter  in  issue,  (the  answering  of  which  has  no  tendency  to  answer  a^ght 
accuse  himself,  or  to  expose  him  to  penalty  or  forfeiture  of  eivil  suit, 
any  nature  whatsoever,)  on  the  ground,  that  the  answering  of 
such  question  may  establish,  or  tend  to  establish,  that  he  owes 
a  debt,  or  is  otherwise  subject  to  a  civil  suit.      The  right, 
which  the  parties  to  a  suit  have,   to  refuse  answering  any 


*  This  subect  was  much  discussed,  in  the  course  of  the  impeachment 
against  Lord  Melville,  and  referred  to  the  Judges  for  their  opinion.  The  onljr 
report,  which  the  author  has  seen,  of  these  proceedings,  is  tnat  to  be  found  in 
the  sixth  volume  of  Cobbett's  Parliamentary  Debates ;  from  which  the  follow- 
ing brief  account  is  extracted.  A  bill  had  been  brought  into  the  House  of 
Lords,  to  indemnify  witnesses  from  criminal  prosecutions  and  from  civil 
process,  to  which  they  might  be  exposed  by  giving  evidence.  The  indemnity 
mm  criminal  prosecutions  was  agreed  to ;  but  some  doubts  arising  with  re- 
spect to  the  indemnification  from  civil  process,  several  questions  were  referred 
to  the  Judges,  with  the  view  of  ascertaining,  whether  persons  were  legally 
,  justified  in  refusing  to  answer  questions,  the  result  of  which  might  subject 
them  to  a  civil  suit.  (6  vol.  Pari.  Deb.  p.  167.)  Three  questions  were  pro- 
posed ;  the  obiect  of  the  first  and  second  was  to  ascertain,  whether  a 
witness  could  aemur  to  answer  a  question,  the  result  of  which  might  render 
him  liable  to  an  action  for  debt,  or  to  a  suit  for  the  recovery  of  the  profits 
of  public  money ;  the  obiect  of  the  third  was  to  ascertain,  whether  a  wit- 
ness, who,  on  making  a  tull  and  fiiir  disclosure,  was  to  be  excused  from 
certain  debts,  could  be  legally  objected  to,  on  the  ffround  of  his  being  In- 
terested. (P.  222.)  The  Lord  Ch.  Justice  Mansfidd,  who  delivered  the 
opinon  of  the  Judges,  stated,  that  upon  the  two  first  questions  they  were 
divided  in  opinion;  and  that  on  the  third  auestion  they  were  unanimously 
of  opinion,  that  a  witness,  in  the  situation  aescribed,  could  not  be  rejected 
on  tne  ground  of  interest,  since  whatever  might  be  oilfered,  on  condition 
of  his  imdcing  a  fair  and  fiiU  dbclosure,  could  legally  make  no  difference 
with  respect  to  his  evidence,  the  witness  being  bound  by  his  oath,  by  law, 
morality,  and  honour,  to  declare  the  truth,  the  whole  truth,  and  nothing 
but  the  truth.  (P.  225.)  The  House  of  Lords  then  called  upon  the  Judges 
to  deliver  their  opinions  uriaHm  on  the  proposed  questions.  (P.  226, 227.) 
The  Judges  accordingly  delivered  their  opmions  in  order.  Four  of  the 
Judges  (Cord  Ch.  Justice  Mansfield,  GroseJ.,Rooke  J.,  and  Thomson  J.) 
were  of  opinion,  that  a  witness  was  not  compellable  to  answer  any  question, 
the  answer  to  which  might  subject  him  to  a  civil  action :  the  other  Judges, 
together  with  the  Lord  Chaneeilor,  and  Lord  Eldon,  were  of  the  contrary 
opinion.    (P.  234. 245.) 
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Oblieatlon  to    question,  is  not  m  any  degree  affected  by  this  stataie ;  and 
^,.,^.,,1......    therefore  on  a^  question  of  settlement,  a  rated  parishioner  is 

not  compellable  by  the  adverse  parish  to  give  evidence, 
as  he  is  directly  interested  as  party  to  the  ^peal,  and 
does  not  come  within  the  words  or  meaning  of  the  act  (I) 

s.  Where  the       Thirdly,  a  witness  is  privileged  from  answering  any  quea- 
\  mbjeci  to  for   ^^'^'  ^^  answer  to  which  might  subject  him  to  a  forfieitiire 

/  faturft  of  his  estate.    The  declaratory  statute,  before  referred  to,  im- 

plies, that  a  witness  may  legally  refuse  to  answer  any  question^ 
which  has  a  tendency  to  expose  him  to  forfeiture  of  any  nature 
whatsoever.  At  the  time  of  passing  this  act,  when  the  general 
privileges  of  witnesses  were  much  discussed,  it  was  proposed 
to  insert  in  the  act  a  proviso,  that  no  mortgagee  or  honijide 
purchaser  or  possessor  of  an  estate  should  be  compeUed  to 
answer  any  question,  the  answering  of  which  might  probably 
tend  to  defeat  his  titte,  or  incur  a  forfeiture  of  his  estate* 
This  proviso  was  afterwards  withdrawn.  However,  several 
of  the  Judges,  who  on  that  occasion  were  of  opinion,  that  the 
liability  to  a  civil  action  or  to  a  pecuniary  charge  ought  not 
to  exempt  a  witness  from  answering  questions,  yet  considered 
the  probability  or  danger  of  incurring  a  forfeiture  of  estate 
to  be  a  legal  ground  of  exemption.  And  it  is  an  established 
principle  in  courts  of  equity,  that  a  party  is  not  bound  to 
answer,  so  as  to  subject  himself  to  pains  or  penalties,  or  to  any 
kind  of  punishment,  or  to  any  forfeiture  of  interest.  (2) 

4.  Where  the  The  last  case,  to  be  mentioned  on  this  subject,  is,  where  a 
danSc'th?^  question  is  asked,  the  answer  to  which  has  a  direct  tendency, 
witness's  to  degrade  the  witness's  character,  though  it  may  not  subject 

him  to  a  criminal  prosecution.  If  a  witness,  for  instance, 
were  to  be  asked,  whether  he  had  not  suffered  some  in&mous 
punishment,  or  if  any  other  question  of  the  same  kind  were 
asked,  imputing  guilt  to  the  witness  in  some  past  transactton^ 

(i)  R.  V.  Inhabitants  of  Woburn,       (9)  The  cases   upon  this  subject 
lo£ast,  595.  are  collected  in  Mitford's  Treat,  on 

Chaiic  Pleadings,  p*  157 — 165. 
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and  not  relevant  to  the  matters  in  issue,  would  he  be  com-  Obligation  to 
pellable  to  answer  ?    The  inquiry  here  made,  it  is  to  be  ob-  *°'^^''' 
served,  relates  only  to  such  questions  as  are  not  relevant  to 
the  matters  in  issue ;  for  if  the  transaction,  to  which  the  wit- 
ness is  interrogated,  form  any  fiart  of  the  issue^  he  will  be 
obliged  to  give  evidence,  however  strongly  it  may  reflect  upon 
his  character.    There  seems  to  be  no  reported  case,  in  which 
this  point  has  been  solemnly  determined ;  and,  in  the  absence 
of  all  express  authority,  opinions  have  been  much  divided. 
Tl^e  advocates  for  a  compulscnry  power  in  cross-examination 
maintain,  that,  bs  parties  are  frequendy  surprised  by  the  ap- 
pearance of  a  witness  unknown  to  them,  or,  if  known,  entirely 
unexpected,  without  such  power  they  would  have  no  adequate 
means  of  ascertaining,  what  credit  is  due  to  his  testimony ; 
that,  on  the  cross-examination  of  spies,  informers,  and  accom- 
plices, this  pow^r  is  more^  particularly  necessary ;  and  that  if 
a  witness  may  not  be  questioned  as  to  his  character  at  the 
moment  of  trial,  the  property  and  even  the  life  of  a  party 
must  often  be  endangered.  —  Those,  on  the  other  side,  who 
maintain  that  a  witness  is  not  compellable  to  answer  such 
questions,  argtie  to  the  following  effect  i    they  say,  the  obli- 
gation to  give  evidence  arises  from  the  oath,  which  every  wit- 
ness takes ;  that  by  this  oath  he  binds  himself  only  to  speak 
touching  the  matters  in  issue;  and  that  such  particular  &cts   . 
as  these  —  whether  the  witness  has  been  in  gaol  for  felony^  or 
suffered  some  infomous  punishment,  or  the  like, — cannot  form 
any  part  of  the  issue,  as  appears  evident  from  this  consider- 
ation, that  the  party,  against  whom  the  witness  is  called,  would 
not  be  allowed  to  prove  such  particular  facts  by  other  wit- 
nesses :  that  it  would  be  an  extreme  grievance  to  a  witness,  to 
be  compelled  to  disclose  past  transactions  of  his  life,  which 
may  have  been  since  forgotten,  and  •  to  expose  his  character 
afresh  to  evil  report,  when,  perhaps,  by  his  subsequent  con* 
duct  he  may  have  recovered  the  good  opinion  of  the  world : 
that  if  a  witneFs  is  privileged  from  answering  a  question,  though 
relevant  to  the  matters  in  issue,  because  it  may.  tend  to  subject 
him  to  a  forfeiture  of  property,  with  much  more  reason  ought 
he  to  be  excused  from  answering  an  irrelevant  question,  to  the 
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Obligation  to    disparaflement  and  forfeiture  of  his  character :  that  in  the  case 

..^  J of  accomplices,  in  which  this  compulsory  power  of  cross* 

examination  is  thought  to  be  more  particularly  necessary, 
the  power  may  be  properly  conceded  to  a  certain  extent, 
because  accomplices  stand  in  a  peculiar  utuation,  being  ad- 
mitted to  give  evidence  only  under  the  implied  condition  of 
making  a  full  and  true  confession  of  the  whole  truth ;  but 
even  accomplices  are  not  to  be  questioned,  m  their  cross* 
examination,  as  to  other  ofiences,  in  which  th^  have  not  been 
concerned  with  the  prisoner  (1):  and  with  respect  to 
other  witnesses,  the  best  course  to  be  adopted,  both  in  point 
of  convenience  and  justice,  is  to  allow  the  question  to  be  asked, 
at  the  same  time  allowing  the  witness  to  shelter  himself  under 
his  privily  of  refusing  to  answer,  and,  if  he  refuses,  to  leave 
it  to  the  jury  to  draw  their  own  conclusion  as  to  his  motivea 
for  such  refusal.  —  Although  there  appears  not  to  be  any 
express  decision  on  the  point,  whether  a  witness  is  compellable 
to  answer  questions  degrading  to  his  character,  yet  several 
opinions  have  been  pronounced  by  Judges  of  great  autiiorityy 
from  which  it  may  be  collected,  that  the  witness  is  not  com- 
pellable to  answer  such  questions.     They  are  as  follows : 

1  •  In  Cook's  case,  reported  in  the  State  Trials  (2),  where  a 
question  arose,  whether  a  juryman,  who  had  been  challenged, 
might  be  examined  as  to  his  having  asserted  the  guilt  of  the 
prisoner  before  the  trial,  C.  J.  Treby  said,  **  You  may  ask 
upon  the  voire  dire^  whether  he  has  any  interest  in  the  cause, 
nor  shall  we  deny  you  liberty  to  ask,  whetfier  he  is  qualified 
according  to  law  by  having  a  freehold  of  sufficient  value :  but 
that  you  may  ask  a  juror  (3)  or  witness  every  question  that  will 
not  make  him  criminous,  that  is  too  large.  Men  have  been 
astedj  vskeiher  they  have  been  convicted  and  pardoned  far  felomf^ 
or  whether  they  have  been  whipped  Jbr  petty  larcewfj  bid  they 
have  not  been  dbUged  to  answer  j  for  although  their  answer  in 


(1 )  See  WcFt's  casc.supra,  p.  40.(9).       (5)  See  also  Co.  litt.  158.  b. 
(«)  4  St.  Tr.  748.  S.  C.  i  S«lk. 
135. 
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the  aflBurmadye  wll  not  make  them  criminal,  nor  subject  than  ObGgation  to 
to  punishment,  yet  th^  are  matters  of  infiimy,  and  if  it  be  . 
an  if^amous  things  that  is  enough  to  preserve  a  man  from  being 
bound  to  answer.  A  pardoned  man  is  not  guilty :  his  crime  is 
purged.  But  merely  for  the  reproach  of  it,  it  shall  not  be  put 
upon  him  to  answer  a  question^  whereon  he  will  be  forced  tojbr^ 
swear  or  di^ace  himself.  So,  persons  have  been  excused  from 
answering,  whether  they  have  been  committed  to  brideweUy  as 
piyerers  or  vagrants,  Sfc. :  yet  to  be  suspected  is  only  a  mis- 
fortune and  shame,  no  crime.  The  like  has  been  observed  in 
other  cases  of  odious  and  in&mous  matters,  which  are  not 
crimes  indictable." 

2.  On  the  trial  of  Sir  John  Freind  for  hi^  treason  (1),  a 
question  arose  as  to  the  proprie^  of  asking  a  witness,  whether 
he  was  a  Roman  Catholic  The  Court  determined,  that  the 
question  could  not  be  asked,  as  the  witness  might,  by  his 
answer,  subject  himself  to  several  penalties.  C.  J.  Treby,  on 
that  occasion,,  said,  *^  No  man  is  bound  to  answer  any  ques- 
tions, that  wiU  subject  him  to  penalties  or  to  infany.  If  you 
should  ask  him,  whether  he  were  a  deer-stealer,  or  whether 
he  were  a  vagabond,  or  any  other  thing  that  will  subject  him 
to  punishment  ^ther  by  statute  or  by  common  law,  whether 
he  be  guQty  of  a  pet^  larceny,  or  the  like,  the  law  does  not 
oblige  him  to  answer  any  such  questions.'' 


S.  In  Layer^s  case  (2),  on  an  indictment  for  high  treason, 
the  prisoner  insisted  that  a  witness  should  be  examined  on 
the  voire  dire,  whether  he  had  a  promise  of  pardon,  or  scrnie 
other  reward,  for  swearing  against  him;  the  point  was  ar- 
gued by  his  counsel,  and  over-ruled  by  the  Court  The 
Lord  Ch.  J.  Pratt  said,  <<  You  see,  the  most  you  can  make 
of  it*is,  that  it  is  an  objection  to  his  credit;  and  if  it  goes 
to  his  credit,  must  he  not  be  sworn,  and  his  credit  left  to 

(1)  4  St.  Tr.  259.    This  opinion    case  of  R.  ▼.  Lewis^  l  Esp.  N.  P.  C. 
of  Ch.  Justice  Treby  was  approred    2S5. 
of  by   Lord  EUeoborough  in  the       (3)  6  St  Tr.  859. 
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Obligation  to    the  jury  ?    He  must  be  examined  as  a  legal  witness.     But 
answer.  ^  ^^^^  man^  under  expectation  or  promise  of  a  pardon^  comes 

here  to  s^ooear  that  which  is  not  true,  and  you  would  ask  him 
to  that,  he  is  not  obliged  to  anmer  it.  Nobotfy  is  to  discredit 
himsdfj  but  always  to  be  taken  to  be  innocent,  tiU  it  appear 
otherwise.  If  thetf  who  ask  the  question,  insinuate  any  thing 
like  that,  (namely,  that  the  witness  can  give  no  evidence  ex- 
cept what  is  false,)  it  ought  not  to  have  an  answer ;  but  if  he 
has  a  promise  of  pardon,  r!  he  gives  true  evidence,  it  is  no 
objection  to  his  being  a  witness,  or  to  his  credit."  And  Mr. 
Justice  Fortescue  Aland,  referring  to  a  case  cited,  where  a 
similar  point  was  made  and  overruled,  said,  <^The  reason 
the  Ck>urt  gave,  (that  it  was  improper  to  ask  this  question 
on  the  voire  dire,)  was,  that  if  he  had  this  promise,  such 
promise  was  made  either  to  speak  the  trutli,  or  to  speak  a 
fidsehood;  if  it  were  to  give  just  and  true  evidence,  there  was 
no  harm  in  it ;  and  if  it  was  a  promise  of  pardon  for  speaking 
isAat  XDOs  not  true,  the  witness  was  not  bound  to  anfwer  that 
question!* 

I 

Whether  questions,  of  such  a  description,  may  not  be 
legally  asked,  is  a  very  different  point  from  that  before  con- 
sidered, whether  the  witness  is  compellable  to  answer.  It  may 
be  just  to  allow  a  witness  the  privilege  of  not  answering  in 
certain  cases ;  but  that  the  party,  against  whom  the  witness 
appears,  shall  not  be  allowed  to  ask  the  question,  and  force 
him  to  his  privilege,  is  a  proposition,  which,  if  carried  into 
practice,  might  often  be  attended  with  dangerous  consequences. 
There  are  two  nisi  prius  decisions,  in  which  it  seems  to  have 
been  held,  that  a  question,  the  object  of  which  is  to  degrade 
the  witnesses  character,  cannot  be  properly  asked*  *    How- 


'  *  R.  v.  Lewis  4  Esp.  N.  P.  C.  225.  Macbridc,  v.  Macbride,  lb.  242.  — 
The  case  of  R.  v.  Lewis  was  a  prosecution  for  an  assault  The  report  states, 
that  the  prosecutor,  tuho  was  a  common  iftformer,  and  a  man  of  a  tuspicUmt 
ckaracUr,  was  asked,  in  the  course  of  the  cross-examinadon^wAeM^r  ke  had 
not  been  in  a  home  of  correction;  Lord  EUenborouffh,  it  is  said,  inlerpot^d, 
and  Hatcdy  thai  this  question  should  not  be  asked  The  Chief  Justice,  insap- 
port  of  this  Opinion,  referred  to  the  rule  laid  down  hy  Ch.  Jufttice  Treby, 
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ever,  there  are  many  other  cases,  in  which  questknisof  this  de-  OUigaiioii  to 
acription  have  b^en  allowed  by  the  Court  (1)    The  opinion  of  ' 

Ch.  Justice  Treby»  and  the  other  Judges,  before  cited,  upon  the 
point,  whether  the  witness  is  compellable  to  answer,  impty, 
that  there  is  no  objection,  in  point  of  law,  to  the  asking  die 
question ;  but  that  the  objection  arises  in  a  later  stage  of  the 


.S',? 


1)  la  the  eiiae  of  R.  ▼.  Edwardi,  case  occurred  at  the  ritdngsia  K.  B^ 

t.  R.  440.  on  an  applicatioti  to  bail  after  Hil.  Term,  1818.    la  the  case 

a  pnumetf  Uie  Court  allowed  the  of  Frost  ▼.  Holloway,  Mr.  Scariett, 

counsel  to  ask  one  of  the  bail,  wbe-  in  cross-ezaminiDc  a  witness,  asked 

ther  he  had  stood  in  the  pillory  for  him,  whether  he  bad  not  bec^  tried 

peijuiy;  the  ^estion  was  objected  >  for  theft  at  Reading.    The  witness 

tOy  but  the  objection  was  overruled,  refused  to  answer,  and  am)ealed  to 

In  Watson's  case,  for  high  treason.  Lord  Ellenborough,  whether  he  was 

ouestioas  of  this  description  were  bound  to  answer  sueh  a  ooestion. 

frequently  asked.    An  instance  oo»  Lord  Ellenborough  said,  '*  It  vou  do 

ourred  also  in  Lord  Cochrane's  trial,  not  answer  the  question,  I  will  com- 

p.  419.  by  Gumey ;  and  in  Hardv's  mit  you. ;"  adding,  **  you  shall  not  be 

case,  S4  Howell's  St.  Tr.  726.     See  compelled  to  say,  whether  you  were 

also,  11  £ast»  311.    The  following  guilty  or  not" 


hefore  mentkmed,  that  a  witness  is  not  bound  to  answer  any  qnestion,  Ibe 
object  of  which  is  to  degrade  or  render  him  infamous;  and  added,  that  he 
thought  the  mle  ought  to  be  adhered  to.  Now,  it  seems  probable,  from 
the  reasoning  of  Lora  BUenborough,  and  firom  the  former  part  of  the  re- 
port,  stating,  that  the  witness  was  a  common  informer  and  of  a  suspicious 
character,  (which  shews,  that  questions,  reflecting  upon  hir  character,  had 
been  already  asked  without  objection,  and  had  beoi  also  answered,)  it  seems 
highly  probable  firom  these  cvcumstances,  that  the  witness,  on  being  ques- 
tioned as  to  the  parttcular  fact  of  his  having  been  in  a  house  of  correction, 
either  appealed  to  the  Court  for  protection,  or  shewed  an  unwillingness  to 
answer ;  and  if,  after  this,  the  cjuestion  had  been  repeated,  it  might  be  thoueht 
necessary  to  interpose^  and  intunate,^tbat  the  witness  couki  not  be  compelled 
to  answer,  and  that  the  Question,  therefore,  ouffht  not  to  be  pressed ;  this 
shews  the  ajpplication  of  tne  rule,  which  Lord  Ellenborough  cited  as  having 
been  laid  down  bj  Ch.  Justice  Treby,  as  to  the  privil^e  of  the  witness  in 
not  answering,  which  would  have  been  cited  prematurelv,  if  the  single  point 
in  discussion  were,  whether  the  question  could  in  the  first  instance  be 
legally  asked.  The  observation  here  made,  will  perhaps  have  more  weight, 
when  it  is  remembered,  that  Lord  Ellenborough  continually  permitted  such 
qnestiDiis  to  be  asked  wkhoiit  the  ifightest  disapprobation,  a  met  well  known 
to  all  who  are  acquainted  with  the  practice  of^that  great  master  of  the  law 
of  evidence.  —  Macbride  v.  Macbride,  was  an  action  of  assumpsit ;  a  woman, 
\mnaf  given  evidence  of  the  plaintiff's  demand,  was  asked  on  the  crass-eica- 
mination,  whether  she  did  not  live  in  a  state  of  concubinage  with  the  plain- 
tiff^ when  Lord  Alvanley  interposed,  and  is  reported  to  have  said,  he  thought 
ndons  as  to  general  conduct  might  be  asked,  but  not  such  as  went  immfr- 
*Ay  to  degrade  the  witness.  On  the  trial  of  O'Coigley  and  O'Connor,  a 
question  was  asked  in  cross-examination,  which  threw  an  imputation  on  the 
witness,  and  the  counsel  was  not  allow^  to  repeat  the  ouestion  or  follow 
it  up  b^  another;  but  here  the  witness  had  first  appealed  to  the  Court  for 
protection.    (26  Howell's  St.  Tr.  1353.) 
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crdss-examination,  namely,  when  an  attempt  b  made  to  com- 
pel him  to  answer.  They  are  as  strong  authorities  for  the 
one  position  as  for  the  other.  The  same  observation  may 
be  made  also  with  respect  to  the  statute  before  referred  to ; 
which  seems  to  imply,  that  there  is  no  legal  objection  to 
a  question  which  may  subject  the  witness  to  forfeiture^  al- 
though, if  the  question  is  asked,  he  may  legally  refuse  to 
answer.  In  addition  to  this,  it  may  be  observed,  the  common 
practice  of  courts  of  jusdce,  before  the  most  approved 
Judges,  will  abundantly  furnish  instances  of  such  questions 
being  asked,  and  not  being  disallowed  as  contrary  to  the 
rules  of  law:  and  it  is  difficult  to  see,  how  a  question 
can  properly  be  deemed  illegal,  when,  if  the  witness  chooses 
to  answer,  his  answer  must  undoubtedly  be  received  as  evi- 
dence. 


Privil^gei 
communi- 
cations. 


There  is  another  privilege,  relating  to  certain  kinds  of  in- 
formation, in  the  knowledge  of  a  witness,  which  courts  of 
justice  will  not  permit  him  to  disclose.  This  is  not  the  privi- 
lege of  the  witness,  but  may  be  justly  called  a  public  privi- 
lege, and  is  observed  by  courts  of  justice  on  a  principle  of 
public  policy,  and  ^  from  regard  to  public  interests.  On  the 
trial  of  Hardy  for  high  treason,  a  witness,  who  had  been 
employed  by  an  officer  of  the  executive  government,  to  collect 
information  at  a  meeting  of  one  of  the  corresponding  societies, 
jvas  not  allowed  to  disclose  the  hame  of  his  employer,  or  the 
nature  of  the  connection,  that  had  subsisted  between  himself 
and  the  officer.  (1) 


Another  witness,  in  the  course  of  the  same  trial,  had 
made  reports,  from  time  to  time,  of  the  proceedings  of 
some  corresponding  societies,  and  had  made  these  reports 
by  the  advice  of  a  third  person,  and  under  the  impres- 
sion, that  the  information,   contained  in  the  reports,  would 

(1)  S4  Howell's  St  Tr.  755.  on  hkfa  treason;  and  in  the  prosecution 
cross-examination  of  Groves.     The  of  Walker  and  others  for  a  con- 
same  prindple  was  acted  tipon  in  the  spiracy. 
prosecution  of  Home  Tooke  for 
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be  transmitted  to  another  quarter  for  the  purpose   of  dis^  Privfl^ged 

commui' 
cations. 


dosure;  this  witness  was  asked,  whether  he  had  oommuni-  ^^^^'^"'^^ 


cated  his  rq)orts  to  a  magistrate  of  any  description  (1) ;  Lord 
Ch«  Justice  Eyre  considered  this  a  proper  question;  the  wit- 
ness, on  answering  in  the  negative,  was  then  asked,  to  whom  he 
had  made  the  communication.  This  question  was  objected  to ; 
Lord  Ch.  Justice  Eyre,  upon  this,  said,  <*  It  is  perfecdy  right, 
that  all  opportunities  should  be  given,  to  discuss  the  truth  of 
the  evidence  given  against  a  prisoner;  but  there  is  a  rule^ 
which  has  universally  obtained,  on  account  of  its  importance  to 
the  public  for  the  detection  of  crimes,  that  those  persons,  who 
are  the  channel  by  means  of  which  that  detection  is  made^ 
should  not  be  ufanecessarily  disclosed ;  if  it  can  be  made 
appear,  that  it  is  necessary  to  the  investigation  of  the  truth  of 
the  case,  that  the  name  of  the  person  should  be  disclosed^ 
I  should  be  very  unwilling  to  stop  it,  but  it  does  not  appear  to 
me,  that  it  is  within  the  ordinary  course  to  do  it,  or  that  there 
is  any  necessity  for  it  in  this  particular  case." 

The  cross-examination  of  the  same  witness  then  pro- 
ceeded, and  the  witness  admitted,  that  he  had  communis 
cated  what  he  knew  to  a  friend,  who  advised  him  to  com- 
municate his  reports  of  the  proceedings  to  another  person. 
He  was  then  asked,  whether  that  friend  was  a  magistrate; 
this  he  answered  in  the  negative:  then  came  the  question, 
who  was  the  friend  ?  This  was  objected  to  (2) :  and  the  ob- 
jection was,  that  the  person,  by  whose  advice  the  information 
was  given  to  a  person  standing  in  the  situation  of  magistrate, 
was,  to  all  intents  and  purposes,  the  informer,  and  that  his 
name  therefore  could  not  be  disclosed.  (3)  The  Judges 
differed  in  opinion  upon  this  point;  the  Lord  Chief  Baron 
Macdonald,  and  Mr.  Justice  Buller,  were  of  opinion,  that  the 
question  was  proper :  but  the  majority  of  the  Court,  consisting 
of  the  Lord  Chief  Justice  Eyre^  Mr.  Baron  Hotham,  and  Mr. 
Justice  Grose,  were  of  the  opposite  opinion.    Lord  Chief 

(1)  34  Howell's  St.  Tr.  p.  sos ;  on       (st)  lb.  p.  s  1 1 . 
the  cross-examination  of  Lynam.  (3)  lb.  p.  SI 4,     . 
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Justice  Eyre  said,  **  those  questions,  wfaidi  tend  to  the  dis- 
coveiy  of  the  channels,  by  whom  the  disclosure  was  made  to 
the  officers  of  justice,  are  not  permitted  to  be  asked;  that  sudi 
matters  cahhot  be  disclosed,  upon  the  general  principle  of  the 
convenience  of  public  justice;  that  all  persons  in  that  situation 
are  protected  from  discovery ;  that  it  is  no  more  competent  to 
ask,  who  the  person  was  that  advised  the  witness  to  make  a 
disclosure,  than  it  is  to  ask,    to  whom  he  made  the  disclosure 
in  consequence  of  that  advice,  or  than  it  is  to  ask  any  other 
question  respecting  the  channel  of  information,  or  what  was 
done  under  it'*     Mr.  Justice  Grose  considered  the  adviser  of 
the  witness  to  be  substantially  in  the  situation  of  an  informer, 
and  that  his  name  therefore  ought  not  to  be  revealed,     Mr. 
Baron  Hotham  also  considered  the  person  to  be  an  informer  ;^ 
the  witness,  he  said,  had  made  the  communication  to  his  friend, 
under  an  impression  and  full  persuasion,  that  through  him  the 
intelligence  might  be  conveyed  to  a  magistrate ;  and  that  there 
was  no  distinction,  he  added,  between  making  a  disclosure  to 
the  magistrate  himself,  or  making  it  to  another  person,  who 
was  to  communicate  it  to  the  magistrate.    The  Judges,  who 
were  of  opinion,  that  the  question  might  properly  be  asked, 
admitted  the  general  rule,  and  differed  only  in  the  application 
of  that  rule  to  the  particular  facts  of  the  case.  Hie  Lord  Chief 
Baron  said,  if  he  were  satisfied,  that  the  friend,  to  whom  the 
witness  disclosed  this  matter,  was  in  any  way  a  link  in  the 
communication,  he  shoidd  certainly  agree,  that  the  rule  applied 
to  him ;  but  this  person  not  being  connected  either  with  the 
magistracy,  or  the  executive  government,    the  case  did  not 
appear  to  him  to  fall  within  the  rule.    Mr.   Justice  Buller 
admitted  the'  rule  with  respect  to  the  informer  to  the  utmost 
extent:    **  if  the  name   of  the   informer,"  he  said,   **  were 
to  be  disclosed,  no  man  would  make  a  dbcovery,  and  public 
justice  would   be   defeated."      He   admitted   also,   that  if  a 
middle  man  is  made  the  channd  of  communication,  he  ought 
to  receive  the  same  {Nrotection,  as  the  first  person  to  whom  it 
is  mentioned.      But  he  ^fiered  in   opinion  only  as  to  the 
situation  of  the  friend,  respecting  which  this  question  arose: 
in  his  view  of  the  evidence,  he  considered  that  the  witness  had 
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eommunioated  the  inferioation  to  another  man,  not  for  the  Prifil^ged 
purpose  of  prevailing  upon  him  to  make  the  disclosure  to  a  catioiu. 
magistrate,  but  merely  to  consult  him   for   the  purpose  of  ■ 

making  up  his  own  mind,  whether  he  dbonld  himself  make 
the  discovery ;  he  was  therefore  of  opinion  that  the  witness 
ought  to  be  allowed  to  answer  the  question. 

Hence  it  appears,  that  a  witness,  who  has  been  employed 
to  collect  secret  information  for  the  use  of  government,  or  for 
the  purposes  of  the' police,  will  not  be  pomitted  to  disclose 
the  name  of  his  employer,  or  the  nature  of  the  connection  be- 
tween that  employer  and  himself  or  the  name  of  any  person 
fi*om  whomhe  may  have  received  the  information  (1),  or  the 
nakne  of  the  person  to  whom  he  may  have  conveyed  the  inform- 
ation for  the  purpose  of  b^^  transmitted:  or  any  other 
matter  respecting  the  channel  of  information.  And  as  it  would 
not  be  proper  to  enquire,  to  what  officer  of  government  the 
informatioa  had  been  given,*  so  neither  can  it  be  asked, 
whether  the  communication  has  been  made  by  that  officer  to 
*the  government  (2) 

Upon  the  same  principle,  official  communications,  between 
the  governor  and  law  officer  of  a  colony,  respecting  the  state 
of  the  colony  (S)  —  orders  given  by  a  govemcxr  of  a  colony 
to  a  military  officer  (4)  —  a  correspondence  between  ah  agent 
of  government,  and  a  secretary  of  state  (5)  —  the  report  of  a 
mililary  court  of  inquiry,  respecting  an  officer  whose  condnct 
the  court  had  been  appointed  to  examine  (6)  —  are  confiden- 

< 

(])  And  see  8  Brod.  &  Bing.  169.  of  the  Earl  of  Strafford   for  hifh 

(S)  R.  V.  Stone,  cited  by  Irord  treason,  in  the    reign  of  Charles 

Ellenborough  in  R.  v.  Watson,  2  the    First,    that    nobleman's    con- 

Starkie,  N.  P.O.  U6.    Another  ex-  fidential  advice  to  the  King, at  the 

ample  may  be  seen  in  De  Berenger'«  council-table,  was  brought  forward 

case,  p.  S44  of  Gumey's  edition.  against  him,  and  used  to  his  ruin ; 

(3)  i¥yatt  y.  Gore,  Holt,  N.  P.  a  most  iniquitous  proceeding,  and 

C.  S99.  justly  stigmatised  by  the  great  his- 

(4^  2  StaiUe,  N.  P.  C.  18$.  torian  ^f  those  times,  as  ''tending 

(5)  Anderson  v.  Sir  W.Hamilton,  "  to  banish  for  ever  all  future Ifree* 
2  Brod.  &  Bing.  156.    Note.  ^  dom  from  the  council-board,  and 

(6)  Home  V.  Lord  T.  Bentinck,  ^  from  those  persons  itoxa  whom 
2  Brod.  &  Bing.  130.    On  the  trial  "  his  Majesty  was  to  expect  advice 
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witness. 


tial  and  privileged  Gommunicatians,  iriiich  courts  of  justice 
will  not  allow  to  be  disclosed. 


nienio- 
randum 


A  witness  can  jdepose  only  to  suchfiictsas  are  within  his  own 
recollection.  But,  to  assist  his  memoiy,  he  may  use  a  written 
entry  in  a  book,  or  a  memorandum,  or  the  copy  of  a  memo- 
randum :  such  entry  or  memorandum  having  been  made  at  the 
time  when  the  fact  occurred,  or  recently  afterwards:  and  il^ 
after  looking  at  the  memorandum,  he  can  positively  swear  to 
the  truth  of  the  &ct  there  stated,  such  evidence  will  be  suffi- 
cient. But  if  he  cannot,  from  recollection,  speak  to  the  fiict 
any  further,  than  as  finding  it  stated  in  a  written  entry,  his 
testimony  will  amount  to  nothing.  (1)  The  entry,  to  which 
the  witness  has  recourse  for  assisting  his  recollection,  ought 
to  have  been  made  by  the  witness  himself,  or,  if  made  by  an- 
other, examined  by  him,  while  the  fiict  was  fresh  in  his  me- 
mory. (2)  It  is  always  usual,  and  very  reasonable,  when  a  wit- 
ness speaks  firom  memoranda,  that  the  counsel  should  have  an 
opportunity  of  looking  at  them,  when  he  is  cross-escamining 
the  witness.  (3) 


a[>iDiOQOf 
tness. 


In  general,  the  opinion  of  a  witness  is  not  evidence :  the  wit- 
ness must  speak  to  facts.  But  on  questions  of  sd^ice  or  trade, 
or  others  of  the  same  kind,  persons  of  skill  may  speak  not 
only  as  to  facts,  but  are  allowed  also  to  give  their  opinions  in 
evidence.  The  opinion  of  tnedical  men  is  evidence  as  to  the 
state  of  a  patient,  whom  they  have  seen.  Even,  in  cases  where 
they  have  not  themselves  seen  the  patient,  but  have  beard  the 
sjmiptoms  and  particulars  of  his  state,  detailed  byother  witnesses 
at  the  trial,  their  opinion  has  been  properly  admitted.    On  a 


«c 


in  hn  greatest  straits;  all  men 
"  satisfying  themselves,  that  they 
^  were  no  longer  obliged  to  deliver 
**  their  opinions  there  freelv,  when 
^  they  miffht  be  impeached  in  an- 
**  other  place  for  so  doing."  See 
Clarendon's  Hist 

(1)  Sand  well  y.  Sandwell,  by  Holt 
C.J.  Comberb.  445.    Dom  v.  Per- 


kins,  s  T.  R.  75S.   Tanner  v.  Taylor/ 
lb.  754.  8  East,  884.  S89.     Hedge's 
case,  S8  Howell's  St.  Tr.  1367. 

(2)  Burrough  v.  Martin,  s  Canpb. 
lis. 

a  By  Lord  Oh.  Just  Eyre,  in 
y's  case»  94  Howell's  St.  Tr. 

824. 
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question  of  sanity,  medical  men  have  beeii  permitted  to  form  Opinion  of 
their  judgment  upon  the  representation,  whidi  witnesses  have     » 


given,  of  the  conduct,  manner,  and  general  appearance  ex- 
hibited by  the  patient;  and,  in  prosecutions  for  murder,  they 
have  been  allowed  to  state  their  opinion,  whether  the  wounds, 
described  by  witnesses,  were  likely  to  be  the  cause  of  death. 
The  opinion  of  a  person  conversant  with  the  business  of  in- 
surance, on  the  question,  whether  a  premium  would  have  been 
iHcreased  by  the  communication  of  particular  fiicts,  has  been 
thought  admissible,  as  judgment  in  a  matter  of  trade.  (1) 
Ship-builders  have  been  admitted  to  state  their  opinion  on  the 
sea-worthiness  of  a  ship,  from  examining  a  survey,  which  had 
been  taken  by  others,  and  at  which  they  were  not  present  (2) 
In  an  action  of  trespass,  alleged  to  have  been  committed  in 
making  an  embankment,  which  was  said  to  have  gradually  choked 
up  a  harbour,  an  engineer  was  permitted  to  prove  from  his  own 
experiments,  what  were  the  eflects  of  natural  causes  upon  that 
particular  harbour,  and  on  other  harbours  similarly  situated 
on  the  same  coast,  and  that  the  removal  of  the  bank  would 
not,  in  his  opinion,  restore  the  harbour.  (8)  Where  the 
question  is,  whether  a  seal  has  been  forged,  seal-engravers 
may  be  called  to  shew  a  diiFerence  between  a  genuine  im. 
pression  and  that  supposed  to  be  fiJse.  (4)  Persons,  much 
practised  in  examining  hand-writing,  and  in  detecting  forgeries, 
may  give  their  opinion,  whether  a  particular  specimen  of 
writing  is  in  a  natural  or  imitated  character.  (5)  And  the 
opinion  of  an  artist  in  painting  is  evidence  as  to  the  genuine- 
ness of  a  picture. 

There   are  several   ways  of  impeaching   the   credit  of  a  Credit  of 

witnesses  im- 
Witness.  peaclied. 

(l)  Barthon  V.  Loughman.s  Star-  (3)  Polkes  v.  Clmd,   1783,  MS. 

kie,  N.  P.  C.  258.   But  see  Durrei  v.  S.  C.  cited  by  Biiller  J.  in  Goodtitle 

Bederley,  Holt,  N.  P.  C.  286,  stated  v.  Braham,  4  T.  Ri  498. 

in  vol.  2.  (A)  By  Ld.  Mai^sfield,  in  Folkes 

(s)  Thornton    v.   Royal    Exch.  v.  Chad,  ib. 

Ass.  Company,  Peake,  N.  P.  C.  25.  (5)  Revet  v,  Braham,  4  T.  R.  497. 

Chaurand   v.    Angerstein,    do.  43.  As  to  proof  of  hand-writing,  see 

Beckw'ith  v.  Sydebothani,  1  Campb.  part  %  ch.  8.  $ect.  2. 
117. 

VOL.  I.  U 
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1.  Proof  of  First,  The  party,  against  whom  a  witness  is  called,  mi^ 

meter.  disprove  the  &cts  stated  by  him,  or  may  examine  otlier  wit- 

nesses as  to  his  general  character.  To  impeach  the  credit  of 
a  witness,  says  Mr.  Justice  BuUer(l),  you  can  only  ejcanune 
to  hb  general  character,  and  not  to  particular  frets;  and  the 
reason  given  is,  that  every  man  may  be  supposed  capable  of 
.  supporting  his  general  character,  but  it  is  not  Ukely  he  should 
be  prepared  to  answer  to  particular  facts,  without  notice ;  and 
unless  his  general  character  and  behaviour  are  in  issue^  he  has 
no  notice.  If  a  witness,  for  example,  on  being  questioned, 
whether  he  has  not  been  guilty  of  a  felony  or  of  some  infamous 
oflence,  deny  the  charge,  the  party,  against  whom  the  witness 
has  been  called,  will  not  be  allowed  to  prove  the  truth  of  the 
charge  (2) :  such  evidence  is  not  admissible,  dther  for  the  pur- 
pose of  contradicting,  or  of  discrediting  him.  This  principle  has 
been  established  by  many  cases  of  great  authority.  In  the 
case  of  Rookwood,  who  was  tried  for  high  treason  (3),  the 
pomt  was  considered  as  too  dear  for  argument :  —  <*  Look 
ye,*'  said  Lord  Ch.  Justice  Holt,  *^you  may  bring  witnesses  to 
give  an  account  of  the  general  tenor  of  the  witness's  convers- 
ation ;  but  you  do  not  think,  that  we  will  try,  at  this  time, 
whether  he  be  guilty  of  robbery.''  And  on  the  trial  of  Layer 
for  high  treason  (4),  Lord  North  and  Grey  being  called,  on 
behalf  of  the  prisoner,  to  give  a  report  of  the  character,  which 
one  of  the  witnesses  for  the  prosecution  had  given  of  himself 
much  to  his  disadvantage,  the  Lord  Chief  Justice  Pratt  said 
to  the  prisoner's  counsel,  ^^  You  know  what  the  rule  of  prac- 
tice and  evidence  is,  when  objections  are  made  to  the  credit 


(l]  Bull,  N.  P.    896.     See    also  (2)  Rookwood's  case,  and  Lay- 

Rook  wood's   case,   4  St  Tr.  695.  cr's   case,   cited   (l)   supm.    R.r. 

Layer's  case,  6  St.  Tr.  898. 316.    De  Watson,  8  Starkie,  149.    Sbarpe  v. 

La  Motte's  case,  21  Howell's  Coll.  Scoging,  Holt,  N.  P.  C.  541.    The 

St.  Tr.  811.    In  some  instances,  in  ramc  rule  is  obsenred  in  the  Courts 

the  State   Trials,  evidence  of  par-  of  Justice  in  Scotland ;  see  Burnett's 

ticular  facts  appears  to  have  been  Treatise  of  Crim.  Law  of  Scotland, 

admitted;   as  in  Cranburne's  case,  p.  397*. 

13  Howell,  861.,  and  Harrison's  case,  (3)4   St.  Tr.   695.     13   Howe)!, 

12  Howell,  868.;  but  no  objection  St.  Tr.  211. 

was  made  to  the  evidence,  in  those  (4)  6  St.  T^.  298,  316.  16  Howdl, 

cases.  St.  Tr.  246.  286. 
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alid  reptttadon  of  the  witaess ;  you  oannot  charge  him  witli  Cootradictoix 
oflSHices;  for  if  that  w«re  to  b^  alio  wed,  it  would ' 


be  impossible  for  a  man  to  defend  himself.  You  are  not  to  ex- 
amine to  particular  fiu^ts,  to  charge  the  reputation  of  any  wit- 
ness ;  but  you  are  to  ask  in  general,  what  is  his  character  and 
repotation.**  And  in  summing  up  the  case  to  the  juiy,  the 
Chief  Justice  said,  ^'  The  reason,  why  particular  facts  are  not 
to  be  given  in  evidence,  to  impeach  the  character  of  the  wit^ 
ness,  is,  that  if  it  were  permitted,  it  would  be  impossible  for 
that  witness,  having  no  notice  of  what  will  be  sworn  against 
him,  to  ccmie  prepared  to  give  an  answer  to  it;  and  thus  the 
duiracters  of  witnesses  might  be  vilified,  without  having  any 
opportunity  of  being  vindicated.'^  The  point  was  much  dis* 
cussed  in  the  late  trial  of  Watson  for  high  treason ;  and  the 
principle  above  laid  down,  which  had  been  settled  so  long  be- 
fore, was  again  recognised  and  folly  confirmed* 

The  r^nlar  mode  of  examining  into -general  character  is  to 
enquire  of  the  witnesses,  whether  they  have  the  means  of 
knowing  the  former  witness's  general  character,  and  whether, 
from  sudi  knowledge,  they  would  believe  him  on  his  oath.  (1) 
In  answer  to  such  evidence  against  character,  the  otlier  party 
may  cross-examine  the  witnesses,  as  to  their  means  of  know- 
ledge, and  the  grounds  of  their  opinion ;  or  may  attack  their 
general  character,  and  by  fresh  evidence  support  the  diaraoter 
of  his  own  witness. 

Secondly,  The  credit  of  a  witness  may  be  impeached,  by  proof,  s.  Proof  of 
that  he  has  made  statements  out  of  court,  on  the  same  subject^  »uit^eiit&  "^^ 
contrary  to  what  he  swears  at  the  trial.  (2)     A  letter  written  by 
him,  or  a  deposition  signed  by  him,  may  be  used  as  evidence 
to  contradict  bis  testimony;  the  letter,  or  deposition,  being 
first  regularly  proved.    A  conviction  before  a  magistrate,  pur- 


(l)  Rookwood'd  case,  4  St.  Tr.  {2)  De  Sailly  r.  Morgan,  s  fisp. 

695.    Mawson  ▼.  Hartsink,  4£8p.  N.P.  C.  <>9l.    Christian  v.'Coombe^ 

N.  P.  C.  109.  s  £8p.  N.  P.  C.  48^. 
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Contradictorjr  porting  to  set  out  the  deposition  of  a  witness,  is  not  admissible^ 
'       as  proof  of  such  deposition,  to  contradict  the  witness.  (1) 

The  verbal  declarations  or  statements  of  a  witness,  made  on 
some  former  occasion  to  a  third  person,  are  frequently  given 
in  evidence,  by  the  party  against  whom  the  witness  appears, 
with  the  view  of  shewing,  that  his  several  accounts  of  the  par- 
ticular transaction,  on  which  he  has  been  examined,  are  incon- 
sistent  and  contradictory.  This  evidence  of  contradictory 
statement  is  produced,  for  the  purpose  of  exciting  doubt  and 
distrust  against  his  testimony,  as  to  the  particular  transaction, 
on  which  the  discrepancy  arises,  or  perhaps  to  raise  suspicion 
Cross-exaroiii-  as  to  the  truth  of  his  testimony  in  general.*     Before   such 

evidence  can  be  regularly  admitted  on  behalf  of  the  party,  it 
will  be  necessary,  in  the  first  instance,  to,  prepare  the  way  fbr 
its  admission,  by  cross-examining  the  witness  as  to  the  sup- 
posed contradictory  statements,  which  are  afterward  to  be 
brought  forward  against  him.  This  course  of  proceeding 
is  indispensable,  frcnn  a  principle  of  justice  due  to  the  wit- 
ness ;  for  as  the  direct  tendency  of  the  evidence  is  to  impeach 
his  veracity,  by  contrasting  his  present  statement  with  that 
supposed  to  have  been  made  by  him  to  some  other  person, 
common  justice  requires,  that,  before  his  credit  is  attacked, 
be  should  have  an  opportunity  of  declaring,  whether  he  ever 
made  such  statement  to  that  person,  and  of  explaining,  in  the 
re-examination,  the  nature  and  particulars  of  the  conversation, 
under  what  circumstances  it  was  made,  from  what  motives. 


ation  as  to 
verbal  state- 
ments of  the 
witness. 


(1)  R.  V.  Howe,  6  £sp.  N.  P.  C,  185.    1  Campb.  461.  S.  C. 


•  According  to  the  practice  of  the  courts  in  Scotland,  the  credit  of 
a  witness  cannot  be  impeached  by  proof  of  his  having  given  a  diflerent 
account  of  the  matter  on  a  former  occasion.  The  witness  may,  if  he  chooses, 
call  for  his  declaration,  (or  deposition,  if  he  has  been  sworn,)  and  have  it 
cancelled  in  his  presence,  before  his  examination  begins,  that  he  may  be  free, 
and  unfettered,  m  giving  hu  evidence  on  the  trial.  And,  if  the  declaration 
should  not  have  been  cancelled,  it  cannot  be  used  in  any  manner  to  the 
prejudice'of  the  witness.  See  Hume's  Com.  on  the  Crim.  Law  of  Scotland, 
vol.  t.  p.  367. ;  and  Burnett's  Treatise  on  the  same  subject,  p.  467. 
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and  with  what  design*  The  former  account)  given  by  him  Contridictory 
in.  conversation,  may  have  been  only  partially  heard,  or  mis-  . 
understood,  or  partly  forgotten,  or  intentionally  misrepre- 
sented; and  where  the  variance  between  his  present  statement 
upon  oath,  and  the  former  statement,  as  reported  by  a  third 
person,  may  be  as  much  owing  to  the  mistake  of  the  one 
witness  as  to  the  misrepresentation  of  the  other,  it  will  be  ne- 
cessary, that  the  memory  and  credit  of  both  witnesses  should 
he  fiurly  tried  and  contrasted ;  and,  with  this  view,  the  person, 
with  whom  the  conversation  is  supposed  to  have  passed,  and  the 
porticulars  of  the  conversation,  on  which  it  is  intended  to  con- 
tradict the  witness,  should  be  distinctly  suggested  to  the  witness, 
before  any  contradiction  is  attempted.  (1)  li^  for  instance,  a 
wlcoess,  on  being  examined  in  chief  as  to  some  transaction,  sup- 
posed to  have  occurred  between  certain  persons,  should  admit, 
that  he  had  heai*d  of  such  a  thing,  but  does  not  know  its  cause, 
it  would  be  irregular  to  prove  his  having  made  a  declaration 
respecting  the  cause,  in  order  to  prove  his  knowledge  of  the 
cause,  without  first  asking  him,  in  the  cross-examination, 
whether  he  had  not  made  such  a  declaration ;  or,  if  he  had 
answered,  that  he  did  not  remember  the  transaction,  it  would. 
be  equally  irregular,  witliout  sudi  previous  cross-examination, 
to  prove  declarations  made  by  him  respecting  the  transaction, 
for  the  purpose  of  shewing,  that  he  must  have  remembered 
it  (2) 

Thus,  it  appears,  that  a  witness  ought  regularly  to  be  cross-- 
examined as  to  contradictory  statements,  supposed  to  have 
been  made  by  him  on  a  former  occasion,  before  such  contra- 
dictory statements  can  be  admitted  in  evidence,  to  impeach 
(he  credit  of  his  testimony.  And  this  rule  has  been  extended 
not  only  to  such  contradictory  statements,  but  also  to  other 
declarations  of  the  witness,  and  to  acts  done  by  him  through  the 

(1)  See  tkeopiDiODof  the  Judj^es,  the  Judges,  on  the  several  poinu, 

in  the  course  ot  the  late  proceedings  which  arose  during  these  proceed-  . 

in  the  House  of  Lords,  p.  575,  of  the  ings,  are  reported  also  in  S  Bi  o4  ^.-. 

printed  evidence.    Some  of  the  pre-  Bing.,  p.  286, 715. 
ceding  remarks  have  been  su^ested       '{2)  lb.  p.  576.. 
by  that  opinion.     The  opinions  of 
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Contrwfictdiy  medium  of  declarations  or  w<mls.    &>  that  if  it  is  intended  to 
-     •  ofier  evidence  of  former  declarati^ms  of  the  witness,  or  of  acts 

done  by  him,  though  not  with  a  view  to  contradict  his  state* 
ment  upon  oath  in  the  examination  in  chie^  but  with  the  view 
of  discrediting  him  as  a  corrupt  witness,   or  as  one  who 
would  corrupt  other  witnesses;  in  this  case  also,  it  has  been 
determined,  that  the  witness  should  be  previously  questioned 
as  to  sudi  declarations,  or  such  acts,  on  the  cross-examination. 
This  appears  from  an  answer  of  the  Judges  to  a  question 
put  to  them  by  the  House  of  Lords,  in  the  course  of  the  late 
proceedings. (1)    The  question  was  in  the  following  words: 
**  Whether,  if  a  witness  in  support  of  a  prosecution  has  been 
examined  in  diief,  and  has  not  been  asked,  in  cross-examination, 
as  to  any  declarations  made  by  him,  or  as  to  acts  done  by  him, 
to  procure  persons  oomiptiy  to  give  evidence  in  support  of 
the  prosecution,  it  would  be  competent  to  the  party  accused 
to  examine  witnesses  in  his  defence,  to  prove  such  declarations 
or  acts,  without  first  calling  back  such  witness,  to  be  examined, 
or  cross-examined,  as  to  the  fact,  whether  he  ever  made  such 
dedaratbns,  or  did  such  acts?'    Another  question  was  the 
following:  **  If  a  witness,  caUed  on  the  part  of  a  plaintiff 
or  prosecutor,  gives  evidence  against  tiie  defendant,  and  i^ 
after  the  cross-examination  of  such  witn^s  by  the  defendant's 
counsel,  they  discover,  that  the  witness,  so  examined,  has  cor- 
rupted, or  endeavoured  to  corrupt,  another  person  to  give  false 
testimony  in  such  cause ;  whether  the  defendant's  counsel  may 
not  be  permitted  to  give  evidence  of  such  corrupt  act  of  the 
witness,  without  calling  him  back?"    The  Judges  were  of 
opinion,  on  both  questions,  that  the  proposed  proof  could  not 
be  adduced,  without  a  previous  cross-examination  of  the  wit- 
ness as  to  the  subject-matter.    **  The  general  rule,"  said  the 
Lord  Chief  Justice,  **  and  tiie  general  practice,  is  this :  if  it  be 
intended  to  bring  the  credit  of  a  witness  into  question,  by 
proof  of  any  thing  that  he  may  have  said  or  declared  touching 
the  cause,  the  witness  is  first  asked,  upon  cross-examination, 


(1)  Pagft  90^.  of  the  printed  minutes  of  evidence. 
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whether  or  no  he  has  said  or  declared  that  which  is  intended  Contradictory 
to  be  proved."  ^^m^^^*^. 

The  rules  of  cross-examination  as  to  contradictory  written  Crois-examia- 
statements,  supposed  to  have  been  made  by  the  witness,  were  ^J^^^^L, 
much  discussed  in  the  late  proceedings  in  the  House  of  Lords,  ments  by  the 
On  one  occasion,  in  the  course  of  those  proceedings  (1),  a  let-  ^^^^ 
ter  was  shewn  to  a  witness  on  cross-examination,  and,  on  being 
questioned  as  to  the  handwriting,  she  affirmed,  that  she  could 
not  say,  whether  it  had  been  written  by  her.     The  counsel 
then  proceeded  to  cross-examine  the  witness,  as  to  her  having 
written  certain  particulars  in  a  correqKmdence  with  her  sister. 
This  mode  of  cross-examination  was  objected  to;  on  which 
occasion,  the  fidlowing  questicm  was  put  by  the  Hoiise  of  Lords 
to  the  Judges,  for  their  opinion  (S) :  ^  Whether  a  party  would 
be  allow^  in  cross-examining  a  witness,  to  represent,  in  the 
statement  of  a  question,  the  contents  of  a  letter ;  and  then  to 
asic  the  witness,  whether  he  wrote  such  a  letter  to  any  person 
with  such  contents,  or  contents  to  the  like  eflfect,  without 
having  first  shewn  the  letter  to  the  witness,  and  asked  him 
whether  he  wrote  it,  and  [without]  his  admitting  that  he  wrote 
the  letter?^    The  Judges  were  of  opinion,  that  the  question 
must  be  answered  in  the  negative;  and  the  reason  of  tiieir 
opinion  was,  **  That  the  contents  of  every  written  paper  are, 
according  to  the  ordinary  and  weD-established  rules  of  evi- 
dence, to  be  proved  by  the  paper  itself  and  by  that  alone,  if 
the  paper  be  in  existence.    The  proper  course,  therefore,  is,  to 
ask  the  witness,  whether  that  letter  is  of  his  handwriting ;  if 
the  witness  admits  it  to  be  his  handwriting,  the  cross-examin-' 
f ng  counsel  may,  at  his  proper  season,  read  that  letter  as  evi- 
dence ;  and  when  the  letter  is  produced,  then  the  whde  of  die  " 
letter  is  made  evidence.    One  of  the  reasons,  (continued  the 
Lord  Chief  Justice,)  for  the  rule  requiring  the  production  of 
written  instruments,  is,  in  order  that  the  court  may  be  pos- 

(1)  In    the  case  of  the  witnesa        fs)  Printed  evid«o6^  pife  954. 
Louisa  0emont»  page  328.  354,  of    S  Brod.  &  Biqs.  JS0« 
the  printed  evidence. 

U  4 
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CoDtradictoi7  sessed  of  the  whole*     If  the  course,  here  pressed,  should  be 
^    followed,  the  cross-examining  counsd  may  put  the  Court  in 
possession  only  of  a  part  of  the  contents  of  the  written  paper ; 
and  thus  the  Court  may  nev^r  be  in  possession  of  the  whole, 
though  it  may  happen,  that  the  whole,  if  {Mtxluoed,  may  have 
on  effect  very  di£Perent  from  that  which  might  be  produced  by 
the  statement  of  a  part."    The  writings  therefore,  if  in  existence 
and  producible,  ought  to  be  produced,  and  shewn  to  the  wit- 
ness.   When  it  is  produced,  the  cross-examining  counsel  may, 
if  he  thinks  proper,  shew  the  witness  only  a  part,  or  only  one 
or  more  lines  of  the  letter,  and  not  the  whole  of  it;  and  may 
ask  the  witness,  whether  he  wrote  such  part,  or  such  one 
or  more  lines.  (1)    If  the  witness  does  not  admit,  that  he  wrote 
the  part  shewn  to  him,  he  cannot  be  cross-examined  as  to  the 
contents  of  the  letter,  for  the  reason  already  given ;  namely,  that 
the  paper  itself  ought  to  be  produced,  in  order  that  the  whole 
may  be  seen,  and  the  one  part  explained  by  the  other.  (2)     If^ 
on  the  other  hand,  the  witness  should  admit,  that  he  wrote  the 
letter,  still  the  rule  with  respect  to  cross-examining,  as  to  the 
contents,  is  precisely  the  same :  the  counsel  cannot  inquire  of 
the  witness,  whether  or  not  such  statements  are  in  the  letter ; 
the  letter  itself  must  be  read,   to  shew  whether  it  contain 
such  statements.    It  is  a  rule  of  evidence,  as  old  as  any  part 
of  the  common  law  of  England,  said  the  Chief  Justice^   that 
the  contents  of  a  written  instrument,  if  in  existence,  are  to  be 
proved  by  that  instrument  itself,  and  not  by  parol  evidence.  (S) 
With  respect  to  the  proper  time  for  reading  the  letter,  the 
ordinary  rule  is,  that  it  shall  be  read  as  the  evidence  of  the 
cross-examining  counsel,  as  part  of  his  evidence  in  his  turn, 
after  he  shall  have  opened  liis  case ;  this  is  the  ordinary  course; 
bmt  if  he  suggests  to  the  Court,  that  he  wishes  to  have  the  let- 
ter read  immediately,  in  order  to  found  certain  questions  upon 

( 1 )  The  opinion  of  the  Judges,  on  (a)  Opinion  of  the  Judges,  in  an- 

the  second  question  in  the  case  of  the  swer  t04uiother  question,  in  the  case 

sane  witness,  paae  355  of  the  printed  of  the  same  witness,  p.  3J7  of  the 

evidence,  fi  firod.  &  Bina.  286.  printed  evidence.  3  Brod.  &  Bing. 

(9)  Answer  of  the  Judges  to  the  sss. 
second  part  of  the  second  cniestiou, 
page  335.  uf  the  printed  evidence. 
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the  GCMitentSy  which  cannot  well  or  eflfectually  be  done^  without  Cootndictorjr 
the  letter  itself;  in  that  case,  for  the  more  convenient  • 


administration  of  justice^  the  letter  is  permitted  to  be  read  at 
the  suggestion  of  the  counsel ;  stilly  however^  it  must  be  con^ 
sidered  as  part  of  the  evidence  of  the  cross-examining  counsel^ 
and  subject  to  all  the  consequences  of  his  havii^  it  so  cou* 
8idered.(l) 

Therule»  above  laid  down^  for  cross-enminlnga  witness  as  to 
the  contents  of  a  letter  or  other,  written  paper,  is  applicable,  at 
the  furthest,  only  to  a  casein  which  the  writing  is  supposed  to  be 
in  existence.  This  appears  to  be  dear,  itom  considering  the 
opiniim  of  the  Judges,  and  the  circumstances  out  of  which  t)ie 
question  arosew  The  letter,  written  by  the  witness,  was,  in 
that  case^  actually  in  the  possession  of  the  cros»-exaii^ining 
counsel,  produced  by  him,  and  shewn  to.  the  witness;  the 
quec^n,  referred  to  the  Judges,  proceeds  upon  the  siq>po- 
sition  of  the  letter  being  producible;  and  the  entire  reasoning, 
oa  which  their  opinion  is  founded,  expressly  refers  to  the  case 
iX  an  existing  paper.  They  held,  in  the  case  proposed,  ,that 
the  counsel  could  not  croes-examine  as  to  the  contents  of  a 
letter,  which  was  produced  and  shewn  to  the  witness ;  because 
'^the  cootenks  of  eveiy  written  paper  are  to  be  proved  by  the 
paper  itseU^  and  by  that  alone,  if  the  p^ier  be  in  existence.'' 
But  if  the  paper  be  not  in  existence,  this  reasoning  will  not 
apply.  \£f  ther^re,  a  letter,  written  by  the  witness,  is  proved 
to  have  been  lost  or  destroyed, .  (in  which  case^  the  only  mode 
of  contradicting  him  wpuld  be  by  producing  afterwards  scmie 
secondary  evidence  of  the  contents  of  the  letter,)  then  it  would, 
be  reasooable  and  proper  to  allow  the  counsel  to  cross-exa- 
mine the  witness  as  to  the  contents  of  such  letter.  This,  in- 
deed, iqppears  to  be  the  only  r^;ular  mode  of  proceeding;  for, 
as.  the  credit  of  the  witness  may  be  afterwards  impeadied  by. 
proof  of  the  contents  of  the  lost  letter,  no  less  than. by  the, 
production   oS  an   original  letter,  justice  requires^  that  the 

(l)  Opinion  of  the  Judges,  in     mentioned   question.     S  firod.  & 
answer  to  the  sd  part  of  the  last*    Bing.  289. 
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Contradictoiy  witness  ^ould  first  have  an  oppoitumQr,  in  his  own  defence,  dt 
■  entering  into  a  full  statanent  of  what  he  has  written ;  and  thb 

statement  is  not  inferior  in  its  kind,  as  eridence^  to  any  other 
secondary  proof  of  the  contents,  that  may  be  afterwards  pio- 
'  dttoed  to  coutradict  him.  This  latter  dreomstanoe  distingtiisliea 
the  case  from  that  before  mentioned,  in  which  die  witnesses  letter 
was  in  the  possession  of  the  cross-examining  comisel,  and  that 
letter,  if  produced,  would  have  been  the  best,  and,  as  the 
Judges  held,  the  only  legitimate  proof  of  its  contents.  It  may, 
perhaps,  be  suggested,  that,  since  the  proof  of  the  loss  or  de^ 
structibn  of  the  writing  is  strictly  necessary,  before  the  counsel 
in  such  case  can'  cross^exaihine  as  to  its  ocmtents,  the  intro- 
dnction  of  such  antecedent  proof  might  occasion  great  incon- 
venience, by  cfisturbing  the  rq^ular  progress  of  the  cause,  and 
distracting  the  attention.  But  when  this  inconveni^ice  is 
likely  to  be  felt  in  any  great  degree,  it  will  be  always  in  the 
power  of  the  Judge,  if  he  shall  think  proper,  either  to  admits 
in  the  first  instance,  the  witness's  statement  of  the  contents  of 
the  writing,  or  to  reserve  the  power  of  toross-examining  as  to 
its  contents,  until  the  time  has  arrived,  whan  the  counsel  on 
the  opposite  side  shall  enter  upon  his  case. 

A  question,  connected  widi  this  subject,  here  naturally 
occmrs ;  whether  counsel  may  be  allowed  to  cross-examine  a 
witness,  as  to  his  having  given  a  difierent  account  of  the  trans- 
action, or  as  to  his  having  written  a  letter  containing  a  dif- 
ferent accoimt  This  question,  it  is  conceived,  in  the  giensral 
form  here  stated,  has  not  been  determined  by  die  reiolodon 
of  the  Judges  in  the  case  before-mentioned :  for,  in  diat  case^ 
the  question,  put  to  the  witness,  related  to  a  variety  of  partial- 
lar  expressions  and  entire  passages,  supposed  to  be  contained 
in  a  lettei*,  and  the  letter,  which  was  supposed  to  contapn  sucb 
expresdons,  had  been  actually  produced,  and  shewn  by  the 
counsel :  whereas,  on  the  contrary,  the  question,  here  proposedf 
is  quite  general,  namely,  whether  the  witness  has  giv^i  any 
account  in  his  letters,  or  otherwise,  difiering  from  his  present 
statement;  and  the  question  is  proposed,  without  any  reference 
to  the  circumstance,  whether  the  letter  is  or  is  not  in  existence^ 
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<Hr  whether  it  has  or  has  not  ever  beeil  seen  by  the  croo9-exainui-  Contradictory 
ing  cottosel.    Nor  does  the  question,  here  proposed,  appear  to  ....,......._ 

have  beea  determined  by  the  resolution  of  the  Judges,  on  a 
question,  which  occurred  in  a  later  stage  of  the  same  proceed* 
ings;  sinoe^  in  this  latter  case  dso,  the  questbn  rdated  to 
particular  expressions,,  supposed  to  have  been  contabed  in  the 
letter,  and  the  opinion  of  the  Judges  seems  to  have  been  partly 
fiMmded  on  the  supposition,  that  the  witness's  letter  was  actually 
in  the  possession  <rf  the  cross"eflnHnining  counsel,  as  afterwards 
distinctly  appeared  to  be  the  fiurt.  *   Since  the  subject,  thei^ 


*  The  quesdoDy  here  alluded  to,  arose  in  the  following  manner,  (a)  The 
rmm  tTamimng  couomI  siked  a  vitnetiy  named  OiiHCppe  Saocbi»  '^  whether 
he  had  ever  represented  to^  any  personj,  after  he  had  lett  the  service  of  the 
Princess,  that  he  taxed  himself  with  ingratitode  towards  a  generous  mis- 
tress i^  On  this,  the  Attom^^geaeral  submhtedi  that  the  question  aheahi 
be  put,  whether  he  had  so  represented  himself  in  conyersation ;  for  that,  if 
the  representation  was  in  writms,  the  writing  itself  should  be  produced,  before 
the  questbn  could  be  put*  After  an  argument  upon  the  point,  the  foUow- 
ing  question  was  put  to  the  Judges;  ''whether,  according  to  the  established 
pnuiice  in  the  Courts  below,  counsel  in  onMa-esaaiining  are  eaticied,  if  ^ 
counsel  on  the  other  side  object  to  it,  to  ask  a  witness,  whether  he  has 
made  representations  of  a  particular  nature,  not  specifying  in  his  Question, 
viMther  the  ouestion  refers  to  ropresentationa  in  writiiv;  or  in  woros?" 
,  The  Lord  Ubief  Justice,  in  deuvering  the  opinion  or  the  Ju<i^^  (b),  ob- 
served, that  they  felt  some  difficulty  in  giving  a  distinct  answer  to  that  pro- 
positioPi  as  they  did  not  remember  an  instance  of  a  question  hanqs  bsea 
asked  by  the  cross-ezamininff  counsel  precisely  in  those  words,  and  they 
were  not  aware  of  any  established  practice  distinctljr  referrbg  to  such  a 
question.  The  Lord  Chief  Justice  then  adverted  to  the  rule  of  law  re- 
specting the  examination  of  a  witness,  as  to  a  contract  or  agreement,  in 
which  case,  if  the  counsel  on  the  one  side  were  to  put  a  qoestion  genemify 
as  to  the  contract,  the  ordinary  course  is  for  the  counsel  on  the  other  side 
to  interpose  an  intermediate  question,  whether  the  contract,  referred  to,  was 
in  writing,  and  if  the  contract  should  ^>pcar  to  have  been  in  wikiBg,  then 
all  further  inquiry  would  be  stopped,  because  the  writing  itself  must  be  pro- 
duced. With  reference  to  this  established  rule,  they  considered  the  ques- 
tion proposed  to  them,  and  were  of  opinion,  that  the  witness  coutd  not  pro- 
perly be  asked,  on  cross-examination,  whether  he  had  written  such  a  wmg^ 
the  proper  course  being  to  put  the  writk^udoJdihami^mdmtkhmuAMer 
Ube  hu  writing  f  th$y  held  also^  that  if  the  witness  were  asked,  whether 
he  had  represented  such  a  thing,  they  should  direct  the  counsel  to  ask, 
whether  the  representation  had  been  made  in  writing  or  by  words ;  and  if» 
in  consequence,  he  should  ask,  whether  it  had  been  made  m  writii^^  the 
counsel  on  the  other  side  would  otject  to  the  question ;  but  if  he  should 
ask,  wiietber  the  witness  had  joK/such  a  thi^g»  the  counsel  would  undoubu 
edly  have  a  right  to  put  that  question. 

The  counsel  were  then  called  in  (c)»  and  were  informed,  that  if»  on  cross- 
examination,  they  inquired  of  a  witaessj  whether  be  bad  made  represcnt- 

(a)  Printed  Evidence,  p.  445,  (c)  Page  447. 

(6)  Pag«  446.  2  Brod.  &  fiing.  292. 
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Gomndictory  £^^^  seems  still  open  for  discussion,  and  may  be  coyisidered  of 
■.  some  importance,  as  affecting  very  materially  the  powers  of 

cross-examination,  upon  which  the  right  administration  of  ju5i- 
tice  so  much  depends,  it  will  not,  perhaps,  be  thought  foreign  io 
the  subject,  to  consider,  whether  any  legal  objection  can  be 
made  to  the  proposed  question.  The  question  is  this;  Can  a 
witness  be  properly  asked,  in  the  cross-examination,  whether 
he  has  written  any  letter  giring  a  different  account  ?  The  ob- 
jector to  such  a  question  might  possibly  urge,  that,  if  the  ac- 
count is  in  writing,  the  writing  ought  to  be  produced,  as  the 
best  evidence,  and  that  the  witness's  statement  of  the  contents 
of  the  letter  is  only  secondary  evidence,  which  cannot  be  re- 
ceived :  that,  upon  this  principle,  a  witness  cannot  be  examined 
as  to  the  contents  of  a  deed,  or  written  contract,  or  otjfer  written 
instrument,  unless  the  original  i^  lost,  or  destroyed,'  or  in  the 
possession  of  the  adverse  party.  Or,  lastly,  it  might  be 
argued,  that  the  witness  may  not  be  able  to  remember  some 
particulars  of  his  letter,  especially  of  a  letter  written  some 
time  before,  and  may,  perhaps,  suppose  the  statement,  con- 
tained in  it,  to  vary  in  some  respects  from  the  account  which 
he  has  given  in  his  examination  in  chief,  and  to  be  different, 
also,  from  what  the  letter  really  was ;  in  which  case,  the  wit- 
ness may  make  an  inaccurate  representation  of  its  conte];^ts, 
to  his  own  disadvantage,  and  his  character  may  consequently 
sufier,  without  any  just  ground  of  imputation ;  whereas,  if  the 
letter  itself  were  produced,  this  difference  of  statement  might 
be  corrected  and  satisfactorily  explained.     The  argument  on 


ations  of  any  perdcular  nature,  stating  the  nature  of  those  representations, 
they  should,  in  their  inquh^,  ask  the  witness  first,  <«  whether  he  made  the 
representatioiis  by  parol,  or  in  writing  ?" 

The  Attomey<^nera]  of  the  Queen  inquired,  whether  he  might  be  at  h'berty 
to^dter  his  question,  and  put  it  thus :  **  Did  you  ever  make  any  representation 
in  writing;  concerning  your  real  or  supposed  ingratitude  towaras  so  gener- 
ous a  mistress  as  Her  Ro}'al  Highness  r'  The  counsel  were  then  directed 
to  withcbraw,  and,  on  their  being  recalled,  the  counsel  for  the  Queen  were 
asked,  whether  they  wished  to  withdraw  Uie  question ;  upon  which  the 
Attorney-general  of  tiie  Queen  stated,  that  he  begged  to  withdraw  the 
question,  to  save  the  necessity  for  further  discussion.  The  examination 
then  nroceeded,  and  letters  were  put  into  the  witness's  hands,  which  he 
admitted  to  be  his  hand-writing. 
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the  other  side,  m  sttpport  of  the  qnestioii,  may  be  supposed  ^J^SSuT^ 
to  be  of  the  following  kind.     First,  with  respect  to  the  prin*  _......*— 

ciple,  urged  in  support  of  the  olgection,  (namely,  that  the 
letter  itself  is  the  best  evidence,  and  therefore  that  the 
parol  evidence  of  the  witness  is  not  admissible,)  although  this 
principle  holds  ahnost  universally  with  reference  to  the  proof 
(^  the  issue^  and  of  every  material  part  of  Hie  issue,  it  will 
be  found  not  to  apply  to  a  cross-examination,  which  is  solely 
intended  to  try  the  witnes^s  credit  and  veracity.  A  witness,  it 
is  admitted,  cannot  be  questioned  as  to  the  contents  of  a 
written  agreement,  or  other  written  instrument,  wherever  tha 
agreement,  or  writing,  is  either  part  of  die  issue,  or  material 
to  the  issue ;  because  the  writing  itself  is  the  best  proof  o(  its 

0 

ccmtents;  and  this  being  within  the  knowledge  of  the  parties^ 
(as  it  must  be  supposed  to  be,  from  its  being  material  to  the 
issue,)  the  party,  who  wishes  to  avail  himself  of  the  Writing, 
ou^t  to  be  provided  with  the  regular  proof  of  its  contents ; 
and  the  circumstance,  of  his  not  satisfactorily  accounting  for 
the  non*production  of  the  original  instrument,  is  of  itself 
matter  of  suspicion.  Chief  Baron  Gilbert,  in  treating  of  the 
general  rule,  evidently  considers  it  as  a  rule  applicable  only  to 
theproqfqfthe  issucj  or  of  some  fact  materialto  the  issue.  ^^  The 
true  meaning  of  the  rule  of  law,  (he  says,)(l)  which  requires 
the  greatest  evidence,  that  the  nature  of  die  thing  is  capable  o^ 
is  this;  that  no  such  evidence  shall  be  broughtj  whichy  exnaturft 
rei,  supposes  still  greater  evidence  behind  in  the  party's  awn 
possession  and  power;  for  such  evidence  is  altogether  insufficient^ 
and  proves  nothing:  for  it  carries  a  presumption  with  it, 
contrary  to  the  intent,  for  which  it  was  produced ;  for,  if  the 
other  greater  evidence  did '  not  make  against  the  party,  why 
did  he  not  produce  it  to  the  Court?  As,  if  a  man  oifei-s 
a  copy  of  a  deed  or  will,  where  he  ought  to  produce  the 
original,  this  carries  a  presumption  with  it,  that  there  is  some- 
thing more  in  the  deed  or  will,  that  makes  against  the  party,  or 
else  he  would  have  produced  it;  and  therefore  the  pnx^  of  a 

(O  Gilb.£v.  13. 
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CoBtradictofy  copy,  in  this  case,  is  not  evidence,  and  cannot  posstUy  wei|^ 
'  any  thing  in  a  court  of  justice*"  This  reasoning  cannot 
justly  be  applied  to  the  subject  now  under  discussion;  which 
is  merely  this ;  whether  the  cross-examining  counsel  may  ask 
a  witness,  whether  he  has  written  any  letti»r,  giving  an  aocnnnt 
different  from  that  which  he  has  given  in  his  examination  in 
chief.  For  the  question  here  proposed,  or  the  witness's 
answer,  (whether  his  answer  be  in  th^  afBrmadve  or  in  the 
negative,)  cannot  justly  raise  any  presumption,  that  the  ori- 
ginal letter  is,  at  the  time  of  die  trial,  or  ever  has  been,  in  the 
possession  or  power  of  the  parQr,  against  whom  die  witness 
appeans;  and  the  non-production  of  the  witness's  letter  can- 
not jusdy  be  imputed  to  the  party  as  matter  of  suspidon^ 
when  it  does  not  appear,  whedier  any  such  letter  was  ever 
written,  or  to  whom  written,  or  at  what  time,  or  under  what 
circumstances.  If  the  witness  denies,  that  he  ever  wrote 
a  difierent  statement,  then  the  cross-examining  counsel  cannot 
impeach  his  evidence  by  calling  another  witness  to  speak  to 
the  contents  of  the  letter,  because,  in  this  case,  the  witness  and 
the  party  are  at  issue  as  to  the  contents,  and  the  original  letter 
must  be  produced,  or  its  loss  satisfactorily  proved;  otherwise, 
it  must  be  presumed,  in  justice  to  the  witness,  that  the  letter, 
if  produced,  would  not  contradict  his  testimony.  But  i^  on 
the  other  hand,  the  witness  confesses,  that  he  has  written  a 
contradictory  statement,  and  cannot  satisfactorily  explain  the 
contradicdon,  surely  such  an  admission,  (being,  in  some  degree, 
against  hb  own  character,  and  therefore  against  his  own 
interest,)  will  be  quite  as  satisfactory  and  convindng,  upon 
this  point,  as  the  letter  itself  could  be;  and  it  cannot  reason- 
ably be  presumed,  that  the  letter,  if  produced,  would  corrobo- 
rate the  statement,  which  the  witness  made  in  his  examination 
in  chie^  when  he  himself  negatives  such  a  supposition  by  his 
own  confession.  The  general  rule,  therefore,  that  the  best 
evidence  is  to  be  produeed,  which  the  nature  of  the  thing  admits, 
is  to  be  understood  as  applying  to  deeds  and  agreements,  which 
form  part  of  the  issue,  or  which  are  material  to  the  issue  —  to 
written  notices  to  quit,  in  an  action  of  ejectment,  on  the  expir- 
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adon  of  a  yearly  tenancy  *^  to  letters  written  by  either  party  Contradictoiy 
/o/Aest^----- and  to  other  instances  of  a  similar  kind;  in  which  ^ 

■ 

casesy  thenon*-production  of  the  writingniay  afford  well-grounded 
suspidon  against  the  party,  who  would  inquire  into  its  contents; 
but  it  is  submitted^  for  the  reasons  before  mentioned,  that  the 
rule  cannot  apply  to  the  question  now  under  consideration ; 
and  it  certainly  has  not  been  so  applied  either  by  Ch.  Baron 
Gilbert  or  Mr.  Justice  Buller,  who  have  fully  entered  into  the 
reason  and  princi[4e  of  the  general  rule.  Again,  if  the  rule 
is,  as  argued  on  the  other  side,  that  a.  witness  cannot  be 
questioned,  as  to  some  difierent  statement  siqiposed  to  have 
been  written  by  him,  bow  is  it,  that  a  witness  may  be  ques- 
tioned, on  the  voire  dhre^  as  to  his  taking,  under  some  written 
agreement,  an  interest  in  the  event  of  the  suit;  for,  as  in  the 
former  case,  the  letter  would  be  the  best  proof  of  its  contents, 
so^  in  this  case,  the  written  agreement  would  be  the  best  proof 
of  any  intoest,  which  the  witness  may  take  under  it ;  yet,  it 
is  certain,  that  such  an  examination,  as  to  the  contents  of 
written  instruments,  is  strictly  regular,  with  a  view  to  dis- 
cover the  interest  of  the  witness ;  and  the  reason  for  this 
seems  to  be,  because  the  opposite  party  may  possibly  be 
ignorant  of  the  existence  of  any  such  instrument,  and  may 
not  know,  that  a  particular  witness  would  be  called  on  the 
other  side.  (1)  For  the  same  reason,  precisely,  the  proposed 
-question,  as  to  the  credit  of  the  witness,  seems  to  be  regular; 
because  the  nUtness  may  be  a  stranger,  or,  if  known,  may  be 
unexpected;  and  the  party,  against  whom  he  appears,  may 
be  ignorant  of  the  letter,  or  without  the  means  of  procuring 
iU  or  may  have  no  reason  to  suppose,  that  any  such  letter 
could  be  wanted.     Again,  if  the  argument  on  the  other  side 


(l)  If  the  witness  produces  the  witness  were  to  produce  the  letter, 
instrument,  under  which  he  is  sup-  on  which  he  is  cross-examined,  the 
posed  to  take  the  interest,  the  letter  itself  should  be  read,  as  best 
instrument  itself  ought  to  be  read,  proving  whether  its  contents  are  con- 
as  supplying  the  best  proof  of  the  tradictory,  or  confirmatory,  of  his 
witness  s  situation,  Butler  v.  Carver,  evidence. 
2  Starkie,  N.  P.  C.  434.    So,  if  the 
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^intadictorf  can  be  maintained,  it  woald  not  be  allowable,  in  cross-dtamin- 

......... ^    ation,  to  ask  an  accomplice,  or  odier  witness,  who  appears 

against  a  person  on  a  criminal  prosecution,  wfaetfaer  he  has 
not  been  himself  tried  for  some  oflence;  for  it  might  be  otijected, 
widi  as  much  reason,  that  the  fiict  of  his  having  been  tried  for 
sudi  an  offence  is  partly  matter  of  record,  and  therefore  not  to 
be  proved  without  the  record,  which  is  the  bluest  species  of 
proof;  yet  such  questions  are  continually  asked,  and  it  has  not 
been  the  practice  to  disallow  them,  merely  on  the  ground,  that 
the  witness's  answer  is  not  the  best  evidence  of  the  fiust,  that  can 
be  produced.     For  these  reasons,  the  general  rule,  as  to  the 
production  of  the  best  evidence,  appears  not  to  be  applicable 
to  the  question  here  considered.     Lastly,  with  respect  to  the 
supposed  hardship  and  unikimess  of  subjecting  a  witness  to 
such  cross-examination,  when  he  may  have  forgotten  the  {par- 
ticulars of  his  letter,  and  erroneously  may  suppose,  that  it  re- 
presented the  transaction  in  a  manner  different  from  what  he 
has  represented  it  in  his  evidence,  it  may  be  observed,  that 
such  a  case,  if  not  impossible,  is  at  least  not  probable ;  for  it  i$ 
difficult  to  conceive,  that  a  witness  of  the  weakest  understand- 
ing could  be  persuaded  to  believe,  that  he  has  made  different 
statements,  when,  in  &ct,  his  statements  have  always  been  the 
same.    But,  if  such  an  improbable  case  should  occiir,  it  would 
not  cKcasion  any  embarrassment  to  a  witness  of  character, 
who  has  no  design  to  disguise  ■or  misrepresent.    ^Whatever 
observations  can   fidrly  be  made,  on  behalf  of  a  witness  in 
such  a  situation,  will  be  suggested  by  the  Court;   and  the 
jury  will  have  the  means  of  judging,  whether  the  difierende  of 
statement  arise  from  mere  mistake,  or  frota  an  intention  to 
deceive. 

Re-€xamin*  As  the  object  of  cross-examining  a  witness,  respecting  a 

f^'mersd^e*    fonner  statement,  supposed  to  have  been  made  by  him,  is 
meots.  to    impeach   the  truth  and  credit    of  his    testimony  i '  so^ 

on  the  other  hand,  the  object  of  the  re-examination  is,  to 
give  him  an  opportunity  of  shewing  the  consistency  of  hi$ 
statements,    and  of  vindicating  his  cliaracter.      Upon   this 
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subject,  it  is  material  to  oonsider,  how  &r  the  witness  may  be  Contradictory 
re-examined  as  to  other  parts  of  the  same  statement.  If  »to^«P«'*<- 
that  which  the  witness  has  stated,  in  answer  to  the  question  on 
his  cross-examination,  arose  out  of  the  inquiries  of  the  person, 
with  whom  he  had  the  conversation,  the  witness  may  be  asked 
in  the  re-examination,  what  those  inquiries  were.  (1 )  He  may 
also  be  asked,  what  induced  him  to  give  to  that  person  the 
account,  which  he  has  stated  in  the  cross-examination.  ( I )  The 
general  rule  is,  that  counsel  have  a  right,  upon  re-examination, 
to  ask  all  questions,  which  may  be  proper  to  draw  forth  an  ex- 
planation c^  the  sense  and  meaning  of  the  expressions,  used  by 
die  witness  on  cross-examination,  if  they  be  in  themselves 
doubtful ;  and  also  an  explanation  of  the  motive,  by  which  the 
witness  was  induced  to  use  those  expressions ;  he  has  no  right 
to  go  further,  and  to  introduce  matter  new  in  itself,  and  not 
suited  to  the  piirpose  of  explaining  either  tlie  expressions  or 
the  motive  of  the  witness.  (I )  And  as  many  things  may  pass 
in  one  and  the  same  conversation,  relating  to  the  subject  of 
the  conversation,  which  yet  do  not  relate  to  his  motive,  or  to  the 
meaning  of  his  expressions,  the  counsel  are  not  entitled  to  re- 
examine to  such  parts  of  the  conversation.  A  distinction  is  to 
be  made  between  a  conversation,  which  a  witness  may  have  had 
vfiihAparty  to  ihesuit,  and  a  conversation  with  a  third  person. 
The  conversations  of  a  party  to  the  suit,  relative  to  the  subject- 
matter  of  the  suit,  are  in  themselves  evidence  against  him  in 
the  suit,  and  if  a  counsel  chooses  to  ask  a  witness  as  to  any 
thing  that  may  have  been  said  by  an  adverse  party,  the  counsel 
for  that  party  has  a  ri^t  to  lay  before  the  court  the  whole  that 
was  said  by  his  client  in  tlie  same  conversation ;  not  only  so 
much  as  may  explain  or  qualify  the  matter  introduced  by  the 
previous  examination,  but  even  the  matter  not  properly  con- 
nected with  the  part  introduced  upon  the  previous  examination, 
provided  only  that  it  relate  to  the  subject  matter  of  the  suit; 
because  it  would  not  be  just  to  take  part  of  a  conversation,  as 

(i)  See  the  account  of  the  late    the  case  of  the  witness  Giuseppe 
proceedings  in  the  House  of  Lords,    SaccbL  a  Brod.  &  Bing.  194. 
p.  453,454.  of  printed  evidence,  in 
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Contradictory  evidence  against  a  party,  without  giving  to  the  party  at  the 
V     same  time  the  benefit  of  the  entire  residue  of  what  he  said  on 


the  same  occasion.  But  the  conyersation  of  a  witness  with  a 
third  person  is  Hot  in  itself  evidence  in  the  suit  against  any 
party  to  the  suit ;  it  becomes  evidence  only  as  it  may  aflbct  the 
character  and  credit  of  the  witness,  which  may  be  affected  by 
his  antecedfflit  declarations,  and  by  the  motive  under  which 
he  made  them ;  but  when  once  all  that  had  ccmstituted  the  mo- 
tive and  inducement,  and  all  that  may  shew  the  meaning  of 
the  words  and  declarations,  has  been  laid  before  the  court,  the 
court  becomes  possessed  of  all  that  can  affect  the  character  or 
credit  of  the  witness,  and  all  beyond  this  is  irrelevant  and  in- 
competent * 


*  The  auestion  proposed  to  tlie  Judges  is  not  here  inserted,  because  it  is  at 
once  so  abstract  and  particular,  as  not  to  be  of  much  general  importance. 
The  reasons,  above  stated,  are  selected  from  the  judgment  of  the  lA>rd  Chief 
Justice.  Some  difference  of  opinion  occurred  on  this  subject  among  the 
Judges.  Mr.  Justice  Best  differed  in  opinion  from  the  other  Judges ;  the 
Lord  Chancellor  also,  and  Lord  Redesdale  were  of  a  different  opinion. 
Mr.  Justice  Best  held,  that  each  of  the  proposed  questions  should  be 
answered  in  the  affirmative.  His  reasonmg  appears  to  have  been  to 
the  following  effect.  The  rule,  which  is  acknowledged  to  have  been 
settled  with  regard  to  the  statements  or  conversations  of  a  party  to 
the  iuUf  applies  with  equal  reason  and  force  to  the  statements  and  con- 
versations of  a  witness.  Asy  in  the  former  case,  if  some  part  of  the  con- 
versation, in  which  the  party  has  been  engaged,  is  brought  forward,  by 
the  cross-examination,  a^inst  that  party,  the  whole  of  tne  conversation 
may  be  properly  inquired  into,  on  the  rc-examination ;  so,  in  the  latter 
case  also,  if  one  part  of  the  conversation  of  a  witness  has  been  drawn  from 
him  by  cross-examination,  with  the  view  of  disparaging  his  testimony,  the 
whole  of  what  passed^  in  that  conversation  ought  to  be  admitted  on  the  re- 
examination. This  is  justly  due^  to  the  character  of  the  witness,  who, 
having  been  attacked  on  the  one  side,  is  entitled,  in  vindication  of  his  cha- 
racter, to  have  the  entire  conversation  fairly  and  full^  detailed  in  evidence : 
it  is  due  to  him  also  as  a  protection  and  security  agamst  proceedings,  which 
might  otherwise  be  instituted  against  him,  on  statements  partially  extracted 
by  cross-examination.  The  witness  cannot  have  a  complete  opportunity 
of  explaining  his  motives,  unless  every  part  of  the  conversation  may  be  in- 
quired into;  he  may, in  his  cross-examination,  have  assigned  some  reason  or 
motive  for  what  he  said  in  one  pert  of  the  conversation,  believing  that 
reason  or  motive  to  be  the  only  one,  which  operated  upon  his  mina ;  vet, 
periiaps,  if  some  other  part  of  the  conversation  should  be  suggested  to  him 
in  his  re-examination,  he  may  instantly  discover,  that  some  other  motive 
also  influenced  him,  or  that  what  he  said  had  been  suggested  by  some  other 
incident,  not  before  adverted  to  in  the  former  examination.  But  aU 
though  the  entire  conversation  ought  to  be  admitted,  it  is  never  to  be 
admitted  as  evidence  of  any  fact  that  may  haye  been  asserted  in  the  course 
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In  answer  to  the  proof  of  contradiotory  statements,  and  for  Evidence  in 

1  i*  L         •         1  .  i*    1  •  support  of 

tae  purpose  of  corroboratiBg  the  testimony  of  the  witness,  character. 
whose  veracity  has  been  thus  impeached,  Ch.  B«  Gilbert  was 
of  opinion,  that  the  par^,  who  called  the  witness,  might  shew, 
that  he  affirmed  the  same  thing  before  on  odier  occasions,  and 
that  he  is  still  consistent  witli  kimsd£  (1 )  This,  however,  has 
been  doubted,  and  with  good  reason.  Mr.  Justice  Buller  lays 
it  down,  that  sudi  evidence  is  clearly  not  admissible  in  chief, 
and  it  seems  doubtful,  he  adds,  whether  it  is  so  in  reply.  (2) 
And  Lord  C3k.  Justice  Eyre  is  represented  as  having  rejected 
*sudi  evidence,  ev&i  when  offered  on  behalf  of  a  defendant,  in  a 
prosecution  for  perjury.  *  It  may  be  observed  on  this  kind  of 
evidence,  in  general,  that  a  representation  without  oath  can 
scarcely  be  considered  as  any  confirmation  of  a  statement  upon 


(l)  Gilb.  £v.  135^    See  Ltitterel  where  this   confirmatory   evidence 

v.  Rejmell,    1  Mod.  S62.,  and  Sir  J.  was  offered  tn  ckief;  which  would 

Freind's  case,  4  St.  Tr.  615.     15  not  now  be  allowed. 
Howeirs  St.  Tr.  32.  S.  C.  and  Harri-        (2)  Bull.  N.  P.  294. 
aoa's  case,  IS  Howell's  St.  Tr.  861., 


oF  the  conversation,  but  solely  and  simply  as  explanatory  of  the  witness's 
mdtives,  and  as  setting  his  character  and  credit  in  a  fair,  full,  and  iraiuutial 
point  or  view. 

*  So  said  by  Lord  Redesdale,  in  the  Berkeley  Peerage  case,  5th  June, 
ISl  1.  The  occasion  of  the  discussion,  which  took  place,  was  as  follows : 
One  of  the  peers  inquired  of  a  witness,  who  had  been  cross-examined  and 
re-examined,  as  to  statements  made  by  Lady  Berkeley,  on,  a  former  occa- 
sion, respecting  her  supposed  marriage.  The  Soiidtop-teneral  suggested 
to  the  Committee,  whetner  thu  was  the  resular  course  of  proceeding,  and . 
stated  what  he  conceived  to  be  the  generu  rule  upon  the  subject.  The 
admissibility  of  the  former  statements  was  then  mucn  discussed.  After  the 
arguments  of  counsel  on  both  sides.  Lord  Redesdale  ^aid,  he  had  always 
uiKlerstood,  that,  for  the  purpose  of  impugning  the  testimony  of  a  witness, 
his  declarations  at  another  time  might  be  enouired  into,  but  not  for  the  pur- 
pose of  confirming  his  evidence.  And  the  Lord  Chancellor  expressed  his 
decided  opinion,  that  this  was  the  true  rule  to  be  observed  by  the  counsel 
in  the  cause;  but  oonsiderinff  the  House  as  in  some  desree  standing  both  in 
the  situation  of  the  counsel  for  the  claimant,  and  of  the  counsel  against 
the  claimant,  he  was  of  opinion,  that  the  question  might  be  properly  asked 
by  the  House;,  though  it  could  not  be  asked  by  the  counsel  on  one  side; 
but  with  ropect  to  the  answer  to  the  question,  it  might  be  the  subject  of 
future  conuaeration,  whether  it  ought  to  stand  upon  the  minutes  as  evidence. 
The  ouesUon  respecting  the  former  representations  of  Lady  Berkeley,  was 
thereiore  repeated  by  one  of  the  Lords,  and  the  answer  entered  among  the 
minutes,  subject  to  mture  revision.    MS 
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oath.  It  is  the  oath,  that  confirms ;  md  the  bare  assertion, 
that  requires  confirmation.  The  probabili^  is,  that  in  abnost 
every  case  the  witness,  who  swears  to  certain  &cts  at  the 
trial,  has  been  heard  to  assert  the  same  fiicts  before  the  trial ; 
and  it  is  not  so  much  in  support  of  his  character,  that  he  has 
g^ven  the  same  account,  as  it  would  be  to  his  discredit,  that  he 
should  ever  have  made  one  different.  The  imputation  on  his 
veraci^  results  firom  the  fiict  of  his  having  contradicted  him- 
self, and  this  is  not  in  the  least  controverted  or  explained  by- 
the  evidence  in  question.  If  a  witness  has  made  a  statement 
a  hundred  times  in  one  way,  and  a  hundred  times  in  another 
way  diractly  contrary,  the  only  inference  must  be^  that  he  is 
utterly  destitute  of  all  title  to  credit.  In  one  point  of  view,  a 
former  statement  by  the  witness  appears  to  be  admissible,  in 
confirmation  of  his  evidence;  and  that  is,  where  the  counsel 
on  the  other  side  impute  a  design  to  misrepresent  from  some 
motive,  of  interest  or  relationship,  &c. ;  there,  indeed,  in  order 
to  repel  such  an  imputation,  it  might  be  proper  to  shew,  that 
the  witness  made  a  similar  statement  at  a  time  when  the  sup- 
posed motive  did  not  exist,  or  when  motives  of  interest  would 
have  prompted  him  to  make  a  different  statement  of  the  &cts. 

If  an  attesting  witness  to  a  will  or  deed  impeach  its  validity 
on  the  ground  of  fraud,  and  accuse  other  subscribing  wit>- 
nesses,  who  are  dead,  of  being  accomplices  in  the  fraud,  the 
par^,  claiming  under  the  instrument,  may  give  evidence  of 
their  general  good  character.  For,  if  living,  they  might  be 
produced  as  witnesses,  and  their  character  would  then  appear 
in  cross-examination;  and,  afler  their  death,  an  opportunity 
ought  to  be  given,  to  shew  what  credit  is  to  be  attached  to  their 
attestation.  (1)  But  in  a  case,  where  a  witness  for  the  plaintiff 
asserts  one  thing,  and  a  witness  for  the  defendant  asserts 
another,  and  direct  firaud  is  not  imputed  to  either,  evidence  to 
general  character  is  not  admissible.  (2) 


(1)  Doe  dem.  Walker  v.  Stephen-       (s)  Bp.  of  Durham  v.  Beaumont, 
son,  S  Esp.  N.  P.  C.  384.,  4  £sp.  N.     1  Campb.  207. 
P.  C.  50. ;   dted  and  approved  in 
1  Campb.  910, 
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A  party  will  not  be  permitted  to  produce  general  evidence,  Apwunot  to 
to  discredit  his  own  witness.  ^^This,"  says  Mr.  J.  BuUer,  ownwitncM. 
«( would  enable  him  to  destroy  the  witness,  if  he  spoke  against 
him,  and  to  make  him  a  good  witness  if  he  spoke  for  him, 
with  the  means  in  his  hand  of  destroying  his  credit,  if  he  spoke 
against  him.''  (1)  The  meaning  of  this  rule  is,  that  a  party 
cannot  prove  his  own  witness  to  be  of  such  a  general  bad 
character,  as  would  make  him  unworthy  of  credit  If  he 
knew  the  infamy  of  his  character,  he  was  practbing  a  fraud 
upon  the  court,  in  producinghim  as  a  witness.  But  if  a  wit- 
ness unexpectedly  give  evidence  against  the  party,  that  called 
him,  another  witness  may  be  called  to  prove  those  &cts  other- 
wise: '*for  such  &cts  are  evidence  in  the  cause,  and  the  other 
witness  is  not  called  directly  to  discredit  the  first,  but  the  im- 
peachment of  his  credit  is  incidental  only,  and  consequential."(2) 
Thus,  where  the  question  was,  whether  the  defendant's  .ser- 
vant, who  had  been  employed  to  sell  a  horse,  had  warranted 
him  sound,  he  swore,  on  being  called  by  the  plaintiff,  that  he 
had  not  given  any  warranty ;  and  Lord  Ellenborough  allowed 
the  plaintiff  to  call  another  witness  to  prove,  that  at  the  time 
of  the  sale  he  had  expressly  warranted  its  soundness.  There 
can  be  no  rule  of  law,  said  Lord  Ellenborough,  by  which  the 
truth  on  such  an  occasion  is  to  be  shut  out,  and  justice  per- 
verted, (d) 

(1)  Bull.  N.  P.  397.  556.    Bull.  N.  P.  297.    Richtfdson 

V2)  Ibid.  V.  Allan,  S  Starkie,  N.P.C.  ^34.,  ii 

(5)  Alexander  v.  Gibson^  2  Caoipb.    another  example. 


CHAP.  IX. 
Of  Bills  of  ExceptiQns,  and  Demurrers  to  Evidence. 

nnHE  competency  of  witnesses  and  the  *  admissibility  of 
evidence  are  to  be  decided  by  the  Judge  who  tries  the 
cause,  and  from  his  judgment  there  is  bA  appeal  by  a  bill  of 
exceptions^. 

X  S 
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Bill  of  excep-        At  oommon  law,  a  writ  of  error  could  not  be  brouj^t  for 


tions. 


any  error  in  law,  which  did  not  appear  on  the  record;  and 
therefore^  where  the  plaintiff  or  defendant  alleged  any  thing 
ore  tenusj  which  was  over^ruled  by  the  Judg^  the  party 
aggrieved  had  no  redress.  (1)  To  remedy  this  defect,  it  was 
enacted  by  stat  IS  Ed.  1.  s.  SL,  ^*if  one  impleaded  before 
any  of  the  justices  all^e  an  exception^  praying  that  the 
justices  will  allow  it,  that,  if  they  will  not,  and  if  he  write  the 
exception,  and  require  the  justices  to  put  their  seals  to  it,  the 
justices  shall  do  so,  and  if  one  will  not,  another  shall." 

This  statute  extends  to  the  plaintiff  as  well  as  to  the  de- 
fendant (2),  and  to  a  trial  at  bar  as  well  as  at  nisi  prius.  (3) 
But  it  has  been  doubted,  whether  it  extends  to  criminal  cases. 
Lord  Coke,  in  his  exposition  of  the  statute,  states,  that  it  ex- 
tends to  all  actions,  real,  personal,  and  mixed;  but  of  crimi- 
nal cases  he  makes  no  mention.  In  the  case  of  Sir  H. 
Vane  (4),  who  was  tried  for  high  treason,  the  Court  refused  to 
sign  a  bill  of  exceptions,  ^*  because,''  they  said,  ^*  criminal 
cases  were  not  within  the  statute,  but  only  actions  between 
party  and  party."  From  this  authority  Mr.  Serjt.  Hawkins 
infers  only,  that  a  bill  of  exceptions  is  not  allowable  on  an 
indictment  for  treason  or  felony.  (5)  '*  Whether  a  bill  .lies 
not  in  any  criminal  case,"  said  Lord  Hardwicke,  **  is  a  point 
not  settled."  (6)  It  was  allowed  in  the  case  of  the  King 
against  Lord  Paget  and  others,  on  an  indictment  for  a  tres- 
pass (Ty,  and  also  on  an  information  in  the  nature  of  a  quo 
ixmranto.  ifi)  But  Lord  Hardwicke,  in  the  case  before  re- 
ferred to,  after  saying  **  that  he  had  known  a  bill  of  exceptions 
allowed  in  informations  in  the  Court  of  Exchequer,  which  are 
civil  suits  for  the  king's  debt,"  added,   <*it  has  never  been  de- 

(n  8  Inst.  486,  (s)  PL  Cr.  b.  2.  C.  46.  8. 210. 

(8)  2  Inst.  427.  (6)  R.  ▼.  Inhabitants  of  Preston, 

(3)  Thurston  v.  Watford,  5  Salk.  Ro).  temp.  Hard.  251. 
155. ;  Adm.  per.  Cur.  in  Duchess  of  (?)  1  Leon.  5. 

Orafton  v.  Holt,  Skin.  354.    R.  v.  (s)  R.   v.    Hig^ns   and   others^ 

Smith,  8  Show.  287.,  contra.  1  Ventr.  366.    See  also  R.  ?.  Nutt, 

(4)  1  Lev.  68. ;  Kel.  15.    S,  C. ;  I  Bamardist,  307.,  a  prosecution  for 
1  Sid.  85.  S.  C.  a  libel. 
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termined  to  lid  in  mere  criminal  proceedings  in  other 
courts/' (1)  A  bill  of  exceptions  cannot  be  allowed  by  the 
justices  of  the  peace  at  the  quarter  sessions,  on  the  hearing  of 
an  appeal  against  an  order  of  removal.  (2)  It  can  be  used 
only  on  a  writ  of  error^  and  therefore  where  a  writ  of  error 
will  not  lie,  there  cannot  be  a  bill  of  exceptions.  (S) 

A  dendurrer  to  evidence  is   a   proceeding,  by  which  the  Demurrer  to 
judges,  whose  province  it  is  to  determine  questions  of  law,  are  f  ^'  ^^^^ 
called  upon  to  declare,  what  the  law  is  upon  the  &cts  in  evi- 
dence.    And  it  is  analogous  to  the  demurrer  upon  facts  alleged 
in  pleading.  (4) 

When  the  admissibility  of  the  evidence  has  been  established, 
the  question,  how  far  it  conduces  to  the  proof  of  the  facts, 
which  are  to  be  ascertained,  is  not  for  th^  judge  to  decide,  but 
for  the  jury  exclusively.  And  when  the  jury  have  ascertained 
the  fact,  if  a  question  arises,  whether  the  fact  thus  ascertained 
maintains  the  issue  joined  between  the  parties,  or,  in  other 
words,  whether  the  law  arising  upon  the  fact  is  in  &vour  of 
one  or  other  of  the  parties,  that  question  is  for  the  judge  to 
decide.  (5)  Ordinarily,  he  declares  to  the  jury,  what  the  law 
is  upon  the  bfd  which  they  find,  and  then  they  compound 
their  verdict  of  the  law  and  fact.  But  if  the  party  wishes  to 
withdraw  from  the  jury  the  application  of  the  law  to  the  fiu:t, 
and  all  consideration  of  what  the  law  is  upon  the  fiict,  he  then 
demurs  in  law  upon  the  evidence.  (6) 

It  is  reasonable,  that  either  party  should  have  such  a  power 
of  referring  to  the  Court  to  decide,  what  the  inference  of  law  is 
upon  the  s&cts ;  as  the  jury  may  refuse  to  find  a  special  verdict, 
in  which  case  the  fects  would  not  appear  on  the  record.  On 
the  other  hand,  as  it  is  the  peculiar  province  of  the  jury,  to 


(1)  Rep.  temp.  Hard.  251      R.  v.  (4)  See  the  Judgment  of  Eyre 

Strattopaad  others,  Howell's  Coll.  C.  J.  in  Gibson  and  Johnson  v. 

St.  Tr.  31  vol.  1 187.  Hunter,  3  H.  Bl.  StOSy  706. 

(3)  See  (6),  p.  510.  (5)  2  H.  Bl.  305. 

(3)  Bull.  N.  P.  316.  (6)  lb 
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JEiscertain  the  truth  of  facts  and  the  credibility  of  witnesses,  the 
party  ought  not  to  be  allowed,  by  a  demurrer  to  evidence^  or 
any  other  means,  to  refer  the  trial  of  such  questions  to  an- 
other tribunal.  A  demurrer  must  therefore  admit  the  truth 
of  all  facts,  which  the  jury  might  find  in  favour  of  the  other 
party  upon  the  evidence  laid  before  them,  whatever  the  na- 
ture of  that  evidence  may  be,  whether  of  record,  or  in 
writing  (1),  or  by  parol.  (2)  According  to  Alleyn's  report  of 
the  case  of  Wright  v.  Pindar,  it  was  resolved,  *'that  he  that 
demurs  upon  the  evidence  ought  to  confess  the  whole  matter 
of  fact  to  be  true,  and  not  refer  that  to  the  judgment  of  the 
Court;  and  if  the  matter  of  fact  is  uncertainly  allq;ed,  or 
it  is  doubtful  whether  it  be  true  or  no,  because  offered  to 
be  proved  only  by  presumptions  or  probabilities,  and  the  other 
party  demurs  thereupon,  he  that  allies  this  matter  cannot 
join  in  demurrer  with  him,  but  ought  to  pray  the  judgment 
of  the  Court,  that  he  may  not  be  admitted  to  his  de- 
murrer, unless  he  will  confes$  the  matter  of  the  &ct  to  be 
true."  And  now  it  is  an  established  rule,  that,  in  a  demurrer 
to  circumstantial  evidence,  the  party,  ofiering  the  evidence^ 
is  not  obliged  to  join  in  demurrer,  unless  the  party  de- 
murring will  distinctly  admit  upon  the  record  every  fact  and 
every  conclusion,  which  the  proposed  evidence  conduces  to 
prove.  (5) 

If  in  an  information,  or  any  other  suit,  evidence  be  given 
for  the  king,  and  the  defendant  offers  to  demur  upon  it, 
the  king's  counsel  cannot  be  compelled  to  join  in  demurrer, 
but  in  such  case  the  Court  ought  to  direct  the  jury  to  find 
the  specnal  matter;  and  upon  that  they  shall  adjudge  the 
law,  (4) 

When  all  matters  of  bid  are  admitted,  the  case  is  ripe 
for  judgment  in  matter  of  law  upon  the  evidence,  and  may 

( 1 )  Baker'))  caae^  5  Co.  Rep.  1 04.        (3)  Gibson  and  Johnson  v.  Hunter, 

(2)  Wright  V.  Pindar,  Alleyn,  18.'     S  H.  Bl.  187. 

(4)  S  Co.  Rep.  104. 
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then  be  properly  withdrawn  firom  the  jury ;  and  being  entered 
on  record,  it  will  remain  for  the  decision  of  the  judges.  (1) 

The  whole  proceeding  upon  a  demurrer  to  evidence  is 
under  the  control  and  direction  of  the  Judge  at  Nisi  Prius, 
or  of  the  Court  onatrial  at  bar.  The  Court,  said  Mr.  Justice 
Doddridge  in  the  case  (^  Worsley  v.  flli8ker(2),  may  deny 
and  hinder  a  party  from  demurring,  by  over-ruling  the  matter 
in  demurrer,  if  it  seem  to  them  to  be  dear  in  law.  And  in 
that  case  the  Court  did  over-rule  the  demurrer,  and  left  the 
case  to  the  jury. 

(1)  3  H.  Bl.  20S.  (3)  3  Roll.  Rqi.  1 19.    Bull.  N.  P 
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PART  THE  SECOND. 


OH  WRITTKN  XVIDINCX. 


'^I^E  preceding  chapters  having  treated  of  the  competency 
of  witnesses  and  of  parol   or   unwritten    evidence,  it  is 
now  proposed  to  enquire  into  the  several  kinds  of  written 
evidence. 

Writings  are  either  public  or  private.  Some  public 
writings  are  of  record ;  others,  not  of  record.  And  public 
writings  not  of  record  may  be  distinguished  into  such  as 
are  of  a  judicial  character,  and  such  as  are  of  a  public  nar- 
ture,  but  not  judidaL  In  this  order  it  is  proposed  to  treat 
of  the  several  kinds  of  written  evidence;  and  to  consider, 
first,  in  what  cases  they  are  admissible;  and,  secondly,  if 
admitted,  how  they  ought  to  be  proved. 


CHAP.  I. 

Of  Acts  qf  Parliament 

Records.  O  ECORDS  are  the  memorials  of  the  proceedings  of  the 

l^islature,  and  of  the  King^s*  courts  of  justice,  preserved 
in  rolls  of  parchment;  and  they  are  considered  of  such  au- 
thori^,  that  no  evidence  is  allowed  to  contradict  them.  (1) 
Thus,  if  a  verdict,  finding  several  issues,  were  to  be  produced 
in  evidence,  the  opposite  party  would  not  be  allowed  to  shew, 
that  no  evidence  was  offisred  on  one  of  the  issues,  and  that  the 
finding  of  the  jury  was  indorsed  on  the  postea  by  mistake,  (2) 

(1)  Co.  Lit  117.  b.  960.  a.  12  281.     Glynn  V.  Thorpe,  1  Barn.  & 

Rep.  24,  25.   Doddridge's  Bodbh  Aid.  156.     R.  v.  Hopper,  3  Price, 

Lawyer,  p.  200.    Lamb.  Just  ft.  1.  495. 

c.  13.  p.  71.    Gilb.  £y.  5  Bull  N.  P.  (2)  Reed  v.  Jacbon,  1  Bast,  355* 
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An  officer,  who  has  the  care  and  custody  of  records,  may  be 
examined  as  to  their  condition,  but  he  cannot  be  exanuned  as 
to  their  matter  or  contents.  (1) 

A  record,  then,  is  conclusive  proo^  that  the  decisicm  or 
judgment  of  the  Court  was^  as  is  Aere  stated :  and  evidence 
to  contradict  it  will  not  be  admitted*  But  it  will  not  be  oon« 
dusive  as  to  the  truth  of  allegations,  which  were  not  material 
nor  traversable.  (2)  Thus,  for  example,  a  party  will  not  be 
estopped  from  averring,  in  an  action  of  debt  on  a  bond,  that 
the  bond  was  made  at  A*,  though,  in  a  former  action  upon 
the  same  bond,  he  averred  it  to  have  been  made  at  B.  (3) 
So,  in  the  case  of  a  conviction  for  felony,  &C.,  where  the  jury 
have  given  a  general  verdict,  the  record  will  not  be  conclusive^ 
that  the  oflfence  was  committed  on  the  day  mentioned  in  the 
indictment,  for  the  time  is  not  of  the  substance  of  the  charge; 
and,  therefore^  a  parly  interested  to  dispute  the  forfeiture, 
(which  in  the  case  of  real  proper^,  relates  to  the  time  of  the 
oftnce,)  may  ftlsify  the  record,  and  shew  thai  the  offence  was 
committed  on  another  day.  (4)  But  if  the  jury  find  specially 
the  precise  day,  all  parties  are  concluded.  (5) 

The  first  sort  of  records  to  be  considered  are  acts  of  par-  Acu  of  pa^ 
liament;  and  thes^^  says  Ch.  B.  Gilbert,  are  the  highest  and  ^'*°^^- 
most  absolute  proof.  Acts  of  parliament  relate  either  to  the 
kingdom  at  larg^  when  they  are  called  general  acts;  or  only 
to  particular  classes  of  men,  or  to  certain  individuals,  in 
which  case  they  are  called  private  acts.  Laws  which  concern 
the  king,  or  all  lords  of  manors,  or  all  officers  in  gmeral,  or 
all  q[>ir{tual  persons^  or  all  traders,  &c.  are  public  laws.  But 
such  as  relate  to  the  nobility  only^  or  to  spiritual  lords^  or  to 
particular  trades,  are  private  acts.  (6)  This  distinction  be- 
tween public  and  private  acts  is  not  ^plied,  in  collections  of 
the  English  statutes  at  large,  to  any  statutes  previous  to  those 

(1)  Lcightoii  ▼.  Ldghtoiii  1  Str.       (4)  Ives's  case»  5  Inst.  830.    Gilb. 

8]a  £y.  250. 

(2)  Co.  Lit  5i2.  b.  (5}  Gilb.  £v.  S30. 
(5)  Com.  Dig.  tit.  Estoppel,  £.6.         («)  Gilb.  £v.  39j  40. 
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of  Richard  the  Third.  From  that  period  the  distbction 
commences  in  the  several  tables  prefixed  to  the  respective 
collections.  (1) 

Public  acto.  'Yhe  general  rule  is,  that  public  acts  of  parliament  are  to 

be  taken  notice  of  judicially  by  courts  of  law,  without  being 
fimnally  set  forth ;  but  particular  or  private  acts  are  not  re- 
garded by  the  judges,  unless  fiMrmaUy  shewn  and  pleaded.  (2) 
In  some  cases,  however,  the  necessity  of  pleading  a  private 
act  has  been  dispensed  with;  as,  where  there  is  a  special 
clause,  enabling  the  defendant,  in  answer  to  any  action  for 
matters  done  under  the  act,  to  plead  the  general  issue;  or, 
where  the  private  act  has  been  recognised  by  some  public  act 
of  the  legislature.  Thus,  the  statute  23  H.  6.  c.  9.,  relative 
to  sheriff's  bonds,  (even  supposing  it  in  its  original  consti- 
tution to  be  a  private  act,  as  relating  only  to  officers  of  a 
certain  description,  which,  however,  according  to  the  best 
authorities,  it  is  not,)  must  now  be  taken  notice  of  judicially, 
because  the  statute  4  &  5  Ann.  c.  16.  s.  20.  enables  the  sheriff 
to  assign  the  bond,  and  thus  makes  it  a  general  law.  (3) 

The  preamble  of  an  act  of  parliament,  reciting  that  certain 
outrages  had  been  committed  in  particular  parts  of  the  king- 
dom, has  been  adjudged  by  the  Court  of  King's  Bench,  in  a 
late  case,  to  be  admissible  in  evidence^  for  the  purpose  of 
proving  an  introductoiy  averment  in  an  information  for  a  libel, 
that  outrages  of  that  description  had  existed.  (4)  Public  acts 
of  parliament,  it  was  said,  are  binding  upon  every  sulgect; 
the  Judges  are  bound  to  take  judicial  notice  of  their  contents ; 
every  subject  is,  in  judgment  of  law,  privy  to  the  making  of 
them,  and  supposed  to  know  them;  the  passing  of  an  act  of 
parliament  is  a  public  proceeding  in  all  its  stages,  and  when 
the  act  is  passed,  it  is,  in  the  contemplation  of  law,  the  act  of 
the  whole  body  of  the  kingdom.    The  Ck>urt  of  Kmg's  Bench, 

(1)  See  preface  to  new  edit,  of  (5)  Saxby  v.  Kirktu,  Bull  N.P. 
Stotutes  at  Lange.  2S4.    Samuel  ▼.  Evans,  a  T.  R.  575. 

(2)  BuU.  N.  P.  2%%.  (4)  R.  V.  Sutton,  4  Mauled  Selw. 
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for  these  reasons,  were  of  opinion  that  the  preamble  in  questicMi: 
had  been  properly  admitted  in  evidence. 

In  many  cases  a  defendant  will  be  precluded,  by  the  nature 
of  the  pleadings,  from  taking  advantage  of  a  public  act  of 
parliament  Thus,  in  an  action  of  d^  upon  a  bond,  the 
defendant  cannot,  under  the  plea  of  fwn  est  factum^  avail 
himself  of  the  statute  13  Eliz.  c.  8.  s.  4.  (1),  which  makes  usu- 
rious ccmtracts  utterly  void*  But  if  he  pleads,  that  the  bond 
was  void  on  account  of  usury,  he  may  insist  upon  the  statute, 
though  he  has  not  formally  recited  it  (2)  In  an  action  of 
assumpsit,  indeed,  where  the  defendant  may  give  in  evidence 
any  thing  that  discharges  the  debt,  or  proves  nothing  due, 
he  may  shew  under  the  general  issue,  that  the  contract  was 
usurious  (S),  or  founded  on  an  illegal  consideration  which 
makes  the  contract  void.  (4) 

If  an  action  or  information  be  brought  upon  a  penal  statute, 
and  there  is  another  statute  which  exempts  or  discharges  the 
defendant  from  the  penalty,  this  latter  act^  as  some  books 
lay  down  the  rule,  cannot  be  given  in  evidence  under  the  ge- 
neral issue,  but  ought  to  be  pleaded ;  for  the  general  issue  is 
but  a  denial  of  the  plaintiff's  declaration,  and  the  plaintiff,  it 
is  said,  has  proved  him  guilty,  when  he  has  proved  him  within 
the  law,  upon  which  he  founds  his  declaration.  (5)  It  is,  in- 
deed, enacted  by  statute  21  Jac  1.  c.  4.  s.  4.,  that,  in  actions 
on  penal  statutes,  it  shall  be  lawful  for  the  defendant  to  plead 
not  guilty,  or  that  he  owes  nothing,  and  to  ^ve  in  evidence 
such  special  matter,  which,  if  pleaded,  would  have  discharged 
the  defendant  at  law  :  but  this  statute  has  been  generally  con- 
sidered to  attach  only  on  antecedent  penal  laws,  and  not  to 
extend  to  those   subsequently  enacted.  (6)     However,   with 

(1)  See  also  18  Ann.tt.  8.  c  16.  (5)  S  Roll.  Ab.  685.  pi.  IJ.    Bull. 

(8)  Com.  Dig.  tit  Pleader,  s  W.  N.  P.  885. 

83.  (6)   Gaul's   case,    1    Salk.  372. 

(5)  Ld.  Bernard  v.  Saul,   1  Str.  Hicks's  case,  ib.  by  Lord  Mansfield 

498.    Bull.  N.  p.  152.  S.  C.  in  4  Burr.  8467.    Bull.  N.  P.  196. 

(4)  Adm.  per  Cur.  in  Hussej  v.  French,  q.  t  ▼.  Coxon,  8  Str.  1081. 

Jacob,  1  Ld.  Raym.  89.  S.  C.  more  fully  stated  in  8  Selw. 

N.P.  568.  n.  (117.) 
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respect  to  these  abo,  it  should  seenit  aooordiiig  to  the  modem 
practice,  the  defendant  may  plead  nil  dAet,  and  give  in  evi- 
dence the  statute ;  which  would  show,  that  he  does  not  owe 
the  penalty.  Thusy  on  a  prosecution  finr  exercising  a  trade 
contrary  to  the  provisions  of  a  statute^  the  defendant  may 
shew,  under  the  general  issue^  that  he  is  exempted  fixim  pe- 
nalties by  a  subsequent  statute  (1):  and  on  the  trial  of  an 
indictm^it  against  a  parish  for  not  repairing  a  highway,  the 
defendants  may,  on  the  general  issue,  give  in  evidence  an  act 
of  parliament,  which  exempts  them  from  the  rquur,  and 
transfers  it  to  conunissioners.  (2)  And  if  the  same  act,  which 
imposes  the  penalty,  contains  also  the  proviso  of  exempti<m, 
it  is  quite  dear  that  this  proviso  may  be  shewn  under  die 
g^ieral  issue«  (S) 

(1)  R.  ▼.  Pemberton^  1  Blac.  Rep.  (5)  Sutton  ¥.  Bishop,  4  Burr.  22S4. 

930.                                                  .  Sibly  ▼.  Cuming,  4  Burr.  2469.  BuU. 

(8)  R.   ▼.    Inhabitants     of    St.  N.  P.  925. 
George,  5  Campb.  299. 


CHAP.  II. 
()f  Verdicts  and  Jttdgments  if  Courts  qf  Record. 

TN  treating  of  judicial  proceedings,  and  inquiring  in  what  cases 
tiiey  are  admissible  in  evidence^  it  is  proposed  to  con- 
sider, first,  the  verdicts  and  judgments  of  courts  of  record ; 
seccHidly,  the  judgments  of  courts  of  exclusive  jurisdiction ; 
and,  thirdly,  certain  other  proceedings  of  an  inferior  kind. 

The  admissibility  of  verdicts  and  judgments  of  courts  of  re- 
cord is  the  subject  of  the  present  chapter,  in  which  will  be 
considered,  first,  their  admissibility,  with  reference  to  the 
parties  in  the  suit;  secondly,  their  admissibility,  with  refer- 
ence to  the  subject-matter  of  the  suit;  thirdly,  the  admissi- 
bility, in  civil  cases,  of  verdicts,  which  have  been  given  in 
Criminal  prosecutions. 
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Sect.  I. 

Of  Verdicts  and  Judgments^  with  reference  to  the  Parties  in  the 

Suit. 

The  general  prbciples,  which  govern  this  subject,  are 
dearly  laid  down  in  the  celebrated  judgment  delivered  by  the 
Chief  Justice  De  Grrey,  cm  a  question  referred  to  the  judges 
in  the  prosecution  of  the  Duchess  of  Kingston.  (1) 

^^  It  is  truei  as  a  general  principle,"  said  the  Chief  Justice  General  rule. 
De  Grey,  in  delivering  the  opinion  of  the  Judges,  '^  that  a 
transaction  between  two  parties  in  judicial  proceedings  ought 
not  to  be  binding  upon  a  third ;  for  it  would  be  unjust  to  bind 
any  person,  who  could  not  be  admitted  to  make  a  defence^  or 
to  examine  witnesses,  or  to  appeal  from  a  judgment  which  he 
might  think  erroneous.  Hence  the  depositions  of  witnesses 
in  another  cause  in  proof  of  a  &ct,  the  verdict  of  a  jury  find- 
ing a  fiu^t,  and  the  judgment  of  the  court  on  fiu;ts  found, 
although  evidence  against  the  parties  and  all  claiming  under 
them,  are  not  in  general  to  be  used  to  the  prejudice  of 
strangers."  (2)  To  this  general  rule  there  are  some  exceptions, 
foonded  upon  particular  reasons,  which  will  be  stated  in  the 
course  of  the  present  chapter. 

^'  From  the  variety  of  cases,"  continued  Ch.  J.  De  Grey, 
<*  rdadve  to  judgments  bang  given  in  evidence  in  civil  suits, 
these  two  deductions  seem  to  follow,  as  generally  true :  first, 
that  the^  judgment  of  a  court  of  concurrent  jurisdiction, 
directly  upon  the  point,  is,  as  a  plea,  a  bar,  or,  as  evidence, 
conclusive  between  the  same  parties,  upon  the  same  matter 
directly  in  question  in  another  court ;  secondly,  that  the  judg- 
ment of  a  court  of  exclusive  jurisdiction,  directly  upon  the 
point,  is  in  like  manner  conclusive  upon  the  same  matter 

(1)  11  St.  Tr.  S61.  88  Howell's  Duchess  of  Kingston's  case,  11  State 
St.  Tr.  538.  S.  C.  Tr.  861. 

(2)  Judgment  of  De  Grey  C.  J.  in 
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coming  incidentally  in  question  in  another  court,  between  the 
same  parties,  for  a  different  purpose.  But  neither  the  judgment 
of  a  concurrent  or  exclusive  jurisdiction  is  evidence  of  any 
matter,  which  came  collaterally  in  question,  though  within 
their  jurisdiction,  nor  of  any  nutter  incidentally  cognizable^  nor 
of  any  matter  to  be  inferred  by  argument  from  the  judgment.*' 

Eftct^jndg-  First,  then,  a  judgment  directly  upon  the  point,  is,  as  a  plea, 
same  partiei»  a  bar  between  the  same  parties*  A  par^  may  be  estopped  by 
when  pleaded.  ^  yerdict  on  record :  as,  in  an  action  of  trespass,  if  the  defend* 

ant  prescribes  for  common,  and  the  plaintiff  traverses  the  pre- 
scription, the  defendant  may  say,  that  in  a  former  action  by 
the  plaintiff  against  the  defendant,  the  same  prescription  was 
found  against  the  plainti£  (1) 

s 

A  recovery  in  any  suit,  upon  issue  joined  on  matter  of  title, 
is  conclusive  upon  the  subject  matter  iJ^  such  title,  if  pleaded 
by  way  of  estoppel;  but,  unless  so  pleaded,  it  will  not  be  con- 
clusive. (2)  In  Trevivan  v.  Lawrence  (3),  it  was  held,  that  if  a 
party  will  not  rely  on  the  estoppel,  when  he  may,  but  takes 
issue  on  the  fiust,  the  jury  shall  not  be  bound  by  the  estqppel, 
for  they  are  to  find  the  truth  of  the  &ct.  And  in  the  late 
case  of  Vooght  v.  Winch  (4),  an  action  on  the  case  for 
widening  a  water-channel  to  the  damage  of  the  plaintiff  !s  mill, 
the  Court  of  King^s  Bench  held,  that  a  verdict  obtained  by 
the  defendant  in  a  former  action,  which  had  been  brought  by 
the  plaintiff  for  the  same  cause,  was  not  conclusive  as  evidence 
under  the  general  issue,  though  it  would  have  had  that  eflfect, 
if  pleaded  in  bar  by  way  of  estoppel  When  a  judgment 
is  pleaded  as  an  estoppel,  the  plaintiff  will  not  be  allowed  to 
discuss  the  case  with  the  defendant,  and  for  the  second  time  to 
disturb  and  vex  him  by  the  agitation  of  the  same  question :  but 

(1)  Com.  Dig.  tit.  Estoppel, (A.  l.)  subject,  see  the  jadgment  in  the  case 

p.  73.  citing  1  Show.  28.     The  case  of  Outnim  ▼.   Morewood,  3  Bast, 

IS,  Inciedon  and  another  ▼.  Bm^gess.  554,  555. 

The  doubt  there  was,  whether  this  (s)  8  East,  554. 365. 

was  a  good  estoppel  as  against  a  co-  (5)  Salk.  S76.  cited  by  Holroyd  J. 

plainti^  a  stranger  to  tiie  former  9  Barn.  Sc  Aid.  67&. 

action ;   and  the  Court  gave  jud^-  (4)2  Bam.  Sc  Aid.  662, 
ment  on  another  point.     On  this 
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if  the  defendant  plead  not  guilty  in  the  second  action,  he  has 
thereby  elected  to  submit  his  case  to  the  jury,  who  are  to 
give  their  verdict  upon  the  whole  evidence  submitted  to  them.  ( 1 ) 
The  jury,  upon  the  general  issue,  are  to  try,  not  whether  the 
plaintiff  19  estopped  from  trying  the  question,  but  whether  the 
defendant  be  guilty  of  the  wrongful  act  imputed  to  him.  (2) 

ff 

In  the  case  of  Moses    v.    Macferlan  (3}j  the   Court  of 
King's  Bench  held,  that   the   plaintiff  might   recover  back 
monqr,  which  he  had  paid  under  a  judgment^  obtained  against 
him  by  the  defendant  in  an  action  in  a  court  of  conscience, 
which  action  the  defendant  brought  against  him  as  indorser  of 
a  biU  of  exchange,  in  breach  of  a  written  agreement     They 
admitted  it,  however,  to  be  a  clear  principle,  that  the  merits 
of  a  judgment  can   never  be  overruled  by  an  original  suit, 
either  at  law  or  in  equity ;  and  that  the  judgment  is  conclu- 
sive, as  to  the  subject-matter,  until  it  is  set  aside  or  reversed. 
The  ground  of  the  decision  in  that  case  was,  that  the  breach 
of  the  agreement  was  no  defence  to  the  action  in  the  court  of 
conscience,  being  a  collateral  matter  not  within  their  cogniz- 
ance*    But  this  has   been   since   questioned  (4} ;   and  it  has 
been  thought,  that  the  breach  of  the  agreement  went  to  the 
essence  of  the  debt  demanded,  and  was  necessarily  as  much  a 
defence  in  that  court,  as  it  would  have  been  in  the  Court  of 
King^s  Bench.     The  case  of  Moses  v.  Macferlan,  therefore, 
does  not  in   any  manner  infringe,  but  rather  confirms  the 
general  rule,  that  the  merits  of  a  question,  which  has  been 
directly  determined  by  a  court  <^  competent  jurisdiction, 
cannot  be  tried  over  again,  between  the  same  parties  in  any' 
shape  whatsoever. 

The  authority  of  a  former  adjudication  of  the  right  pre-  Who,  the 
vails  between   the  same  parties,  that  is,  between  the  same  """'^P*"^*** 
persons  suing  or  sued  in  the  same  quality  or  character.     A 

(1)  By  Ch.  JiMticc  Abbott,  2  Barn.        (4)  By  Eyre  C.J.  in  Philips  v. 

&  Aid.  p.  ^68.  Hunter,  S  H.  Bl.  414.    And  see  Mar- 

(8)  By  Baylay  J.  ib.  669,  riott  y.  Hampton,  7  T.  R.  269.  Browa 

(5)  2  Burr.  1006.  iocs.  v.  M*Kinna11y>  1  B^p.  N.  P.C.  279. 

VPL.  I.  Y 
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woman  lis  not  estopped  after  oovertore,  by  an  admission  upon 
record  by  her  husband  and  herself  during  coverturew  (1)  An 
heir,  claiming  Us  heir  of  his  fiither,  shall  not  b^  estc^iped  l^ 
an  estoppel  upon  him  as  heir  to  his  mother.  (2)  A  party 
suing  as  executor,  in  an  action  of  debt  upon  a  bond,  will  not 
be  estopped  by  having  been  barred  in  an  action  upon  the  same 
bond,  when  he  sued  as  administrator;  but  he  may  shew  that 
the  letters  of  administration  have  been  since  repealed^  (3)  For 
the  same  reason,  an  acquittal  of  a  person  as  accessory  cannot 
be  pleaded  by  him  in  bar,  on  a  charge  against  him  as  princi- 
pal; for  the  quality  and  nature  of  the  oflfences  are  quite 
different.  (4) 

■ 

A  verdict  against  two  defendants  will  be  evidence  in  an 
action,  upon  the  same  subject-matter,  against  one  of  the 
defendants  alone,  if  he  alone  was  substantially  interested  in 
the  former  action,  and  the  other  defendant  was  joined  with 
him  merely  for  form.  Thus,  where  a  person  brought  an 
action  of  trover  against  a  creditor  and  the  shmfl^  for  good^ 
levied  under  an  execution,  in  which  action  the  plaintiff  fiiiled, 
and  afterwards  he  brought  an  action  of  assumpsit  against  the 
creditor  alone,  to  recover  the  proceeds  of  the  sale  of  the  goods^ 
the  judgment  in  the  fhrst  action  was  held  to  be  a  bar  to  die 
second  action.  (5) 

Who,  the  real       In  considering  the  effect  of  verdicts  and  judgments,  courts 
parues.  of  justice  will  always  take  notice  of  the  real  parties  to  the  suit* 

In  an  action  of  ejectment,  the  lessor  of  the  plidntiff  and  the 
tenant  in  possession  are  judicially  considered  the  real  paiv 
ties.  (6)  For  the  same  reason,  in  the  case  of  Kinnersley  v. 
Orpe(7),  which  was  an  action  for  a  penalty,  incurred  by  destroy- 
ing fish  in  the  plaintiff's  fishery,  a  verdict  for  the  plaintiff  in  a 

(1)  Com.  Dig.  tit.  Estoppel  (C).  (5)  Hicehin  v.  Campbell,  s  Black. 

(2)  Ibid.  Rep.  827. 

(3)  Robinson's  case,  5  Rep.  32.  b.  (6)  Aslin  v.  Parkin,  2  Burr.  66s. 

(4)  2  Hale,  P.  C.  244.  Fost.  Disc.  (7)  2  Dou^,  517.    See  the  obier- 
561.  vation  on  this  case  in  Ouuam  ¥• 

Morewood,  8  East,  366, 
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former  action^  for  a  trespass  committed  in  the  same  fishery, 
against  cxie  who  justified  as  servant,  was  allowed  to  be  evi- 
dence against  the  defendant  At  the  trial  of  the  cause,  this 
was  admitted^  as  conclusive  evidence  of  the  plaintiiF's  right 
of  fishery;  as  it  appeared,  that  the  defendant  in  the  second 
suit  acted  by  the  command  of  the  same  perscm,  under  whom 
the  defendant  in  the  first  action  had  justified,  and  who  was 
considered  by  the  judge  to  be  the  true  party  in  both  causes* 
The  Court  of  King's  Bench,  afterwards,  on  a  motion  ibr 
a  new  trial,  considered  the  evidence  admissible,  though  not 
conclusive. 

Estoppels  by  verdict,  admissions  on  record,  &c«  bind  privies  Effect  be- 
in  blood,  (as  the  heir,)  privies  in  estate,  (as  feoffee,  lessee,  &c.)  ^'^ee"  P"^*»"- 
and  privies  in  law,  (as  lord  by  escheat,  tenant  by  curtesy, 
tenant  in  dower,  the  incumbent  of  a  benefice,  and  others  who 
come  in  by  act  of  law  in  the  post);  in  the  same  manner,  per- 
sons standing  in  either  of  these  i*elations  will  be  bound,  equally 
with  the  parties  themselves,  by  a  judgment  in  a  former  action 
for  the  same  matter,  if  [beaded  in  bar.  (1) 

A  verdict  or  judgment  in  a  former  action,  upon  the  same 
matter  directly  in  question,  is  evidence  for  or  against  privies 
in  blood,  privies  in  estate,  and  privies  in  law,  as  well  as 
for  or  against  the  parties  to  the  suit.  If  an  ancestor  has  1.  Priiry  in 
obtained  a  verdictT  the  heir  may  give  it  in  evidence  as 
privy  to  it.  (2)  If  several  estates  in  remainder  be  limited  3.  Privy  in 
in  a  deed,  and  one  of  the  parties  in  remainder  obtain  a  ver* 
diet,  in  an  action  brought  against  him  for  part  of  the  land, 
that  verdict  may  be  given  in  evidence  by  another  person  in 
remainder,  in  an  action  birought  against  him  for  the  same 
land,  although  he  does  not  claim  any  estate  under  the  first 
remainder-man;  because  they  all  claim  under  the  same 
deed.  (S)    So,   a  verdict  for  or  against.a  lessee  is  evidence  for 

(1)  Co.  Lit.  552.  a.  Cora.  Dig.  tit.        (2)  Per  Cur.  in  Lock  v  Norborne, 
Estoppel  (B).   Outram  ▼.  Morewood,    5  Mod.  Rep.  148. 
5  East,  746.    Lady  Dartmouth   v.        (5)  Pyke  v.  Crouch,  1  Ld.  Raym. 
Roberts,  16  Eatt^  S34.  730  Com.  Dig.  tit  £? idence,  (A  5.) 

Bull.  N.  P.  sas.  .    . 

Y  2 
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J.  Prifyin       or  against  the  reversioner.  (1)    A  verdict  on  a  question  of 

tithes,  between  a  vicar  and  an  occupier  of  land  in  the  parish, 
is  evidence  between  him  and  another  occupier,  the  vicar  in 
both  suits  claiming  the  same  general  right  to  tithes.  (2)  And  a 
decree,  in  the  Court  of  Exchequer,  in  a  cause  between  the  vicar 
on  one  side,  and  the  impropriator  on  the  other,  (establishing 
the  vicar's  title  to  small  tithes,  under  an  andoit  endowment, 
against  the  defendant,  who  insisted  that  he  was  only  entitled 
to  an  annual  payment  in  lieu  of  tithes,)  is  evidence  in  suits 
between  succeeding  vicai^s  and  patrons ;  but  not  conclusive 
evidence,  as  it  would  be,  if  the  ordinary  had  been  a  party  to 
the  first  suit  (3)  So,  a  judgment  for  or  against  the  school- 
master of  a  hospital,  concerning  the  rights  of  his  office,  has 
been'  admitted  to  be  evidence  for  or  against  his  successor.  (4) 
And  so,  where,  on  an  information  in  the  nature  of  a  quo  toor- 
ranto  against  the  defendant^  for  acting  as  bailiff  of  a  corpor- 
ation,  the  defendant  pleaded,  that  he  had  been  duly  elected 
under  a  nomination  by  two  persons,  who  were  bailifis  of  the 
corporation,  and  the  point  in  issue  was,  whether  they  were 
baiUfiEs  at  the  time  of  the  election,  die  record  of  a  judgment 
of  ouster  in  a  quo  warranto  against  them,  was  adjudged  to  be 
good  evidence  against  the  defendant,  who  claimed  wider 
them.*  (5)    These  cases  fiilly  establish  the  rule  above  laid 

(I)  Per  Car.  in   Rushworth  ▼.  Ts)  Carrv.  Heston,5GwilI.lS6l. 

Countess  of  Pembroke  and  Currier,  (4)  Lord  Brounker  v.  Sir  R.  At- 

Hardr.  472.  Com.  Dig.  tit.  Evidence,  kins,  Skin.  15. 

(AS.)      Bull.   N.  P.  939.      Gilb.  (5)  R.  v.  Hebden,  Andr.  388.; 

Ev.55, 56.  Bp.  of  Lincoln  t.  Sir  W.  9  Str.  1 109.  S.  C.    Bull.  N.  P.  931. 

Ellis,  9  GwilL  639.  S.C.;    9  Selw.  N.  P.    1047.,  cited 

(9)  Travis  v.  Chaloner,  3  GwilJ.  from  MS.     R.  v.  Grimes,  5  Burr. 

1937.      And  see  Ashby  v.  Power,  9601.  S.  P. 
9  Gwill.  1939.    Benson  v.  Olive, 
9  Gwill.  701. 


*  Judgment  of  ouster  bas  been  considered  in  the  nature  of  a  judgment 
flifvm.  In  tbe  case  of  the  King  v.  the  Bfayor  of  York,  5  T.R.  79^  where 
the  cases  of  R.  v»  Hebden  and  R.  v.  Grimes  were  cited  in  aigument,  in 
order  to  shew,  that  such  a  judgment  cannot  be  conclusive  against  third  per- 
son^  Lord  Kenyon  is  reported  to  have  said,  **  If  you  derive  dde  to  a  cor- 
porate office  through  A.,  and  the  prosecutor  shew  a  judgment  of  ouster 
sguost  A',  it  as  conclusive  against  you,  unless  you  can  impeach  the  Jtid|»> 
meal  as  obtame^  by  fraud." 
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down,  that  a  verdict  or  judgment  direcdy  upon  the  point  Js 
good  evidence,  not  only  for  or  against  the  parties  to  the  suit^ 
but  also  for  or  against  any  persons  standing  in  the  relation 
before  mentioned,  of  privies  in  blood,  privies  in  estate,  or 
privies  in  law.  ' 

The  general  rule  is,  that  a  verdict  cannot  be  evidence  for  Verdict,  not 
rither  party,  in  an  action  against  one  who  was  a  stranger  to  against  a 
the  former  proceeding,  who  had  no  opportunity  to  examine   stnnger. 
witnesses,  or  to  defend  himself  or  to  appeal  against  the  judg- 
ment   Thus  a  verdict  in  an  action  between  A.  and  B.  is  not 
evidence  against  a  third  person  C^  who  was  neither  party  nor 
privy  to  the  first  suit*    The  case  of  Green  v.  the  New  River 
Company  (1),  where  Lord  Kenyon  said,  that  a  verdict,  ob- 
tained in  an  action  against  a  person  for  the  negligence  of  his 
servant,  is  evidence  in  a  subsequent  action  by  the  master 
against  the  servant,  as  to  the  quantum  of  damages,  is  not  an 
exception  to  the  general  rule.     Such  a  verdict  would  not  be 
evidence  of  the  &ct  of  the  injury,  but  admissible  only  a 
evidence  of  special  damages,  to  shew  the  amount  of  what  th 
master  was  by  process  of  law  compelled  to  pay  in  the  action 
brought  against  himself.  > 

It  is  laid  down  also,  as  a  general  rule,  that  a  verdict  is  Nor,  for  a 
liot  evidence  for  a  stranger,  against  one  who  was  party  to  •*™n8«'' 
the  former  suit.  Thus,  it  was  resolved  by  Ch.  J.  Holt  and  the 
other  Judges  of  the  Court,  on  a  trial  at  bar,  that  no  record 
of  conviction,  or  verdict,  can  be  given  in  evidence,  but  such  i 

whereof  the  benefit  may  be  mutual,  that  is,  such  as  might 
have  been  given  in  evidence  either  by  the  plaintiff  or  the  de- 
fendant (2)  And  Ch.  B.  Gilbert  lays  it  down,  *^  that  no 
body  can  take  benefit  by  a  verdict,  who  had  not  been  preju- 
diced by  it^  had  it  gone  contrary."  (3)     The  same  rule  applies 

(I)  4  T.  R.  590.    And  see  9  £sst»       (5)  Gilb,  £y.  38.     Bull.  N.  P. 

459.  As  to  the  general  principle,  S33.    Ward  v.  Wilkinson,  4  Bam. 

see  2  Price,  4S4.  &  Aid.  413.     The  same  principle  ts 

(S)  R.  v.  Warden  of  the  Fleet,  adopted  by  £vre  C.  J.  in  his  judff- 

Uep.  temp.  Holt,  134.    Bull.  N.  P.  mentinthe  Duchess  of  Kingston^ 

S93.    S.  P.  case,  1 1  St.  Tr.  261 . 
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to  depositions  as  well  as  to  verdicts.  Thus,  if  A.  prefia^ 
his  bill  against  B.,  and  B.  exhibits  his  bill  against  A.  and 
C.  in  relaticm  to  the  same  matter,  and  a  trial  at  law  is  di- 
rected»  C.  cannot  give  in  evidence  the  depositions  in  the 
cause  between  A.  and  B.,  but  the  trial  must  Jbe  entirely  as  of 
anew  cause.  (1) 

The  reasiMi  why  a  verdict  is  not  evidence  against  a  person, 
who  was  neither  a  party  to  the  former  suit,  nor  claims  under 
one  of  the  parties,  is  because  he  had  no  opportunity  of 
calling  witnesses,  or  cross-examining  those  on  the  other  side^ 
nor  of  appealing  against  the  judgment  And  the  reason,  why 
the  verdict  would  not  be  evidence  for  a  stranger,  even  against 
a  party  who  was  engaged  in  the  former  suit,  seems  to  be^ 
because,  if  he  had  been  party  to  that  suit,  instead  of  the  person 
who  gained  the  verdict,  the  result  might  have  been  diflferent ; 
for  as  the  parties  would  in  that  case  have  been  constituted 
differently,  the  evidence  might  have  varied ;  part  of  the  evir 
dence  might  then  have  appeared  inadmissible,  or  of  a  doubtful 
character,  or  perhaps  other  evidence  might  have  been  pro- 
duced by  the  party  who  lost  the  verdict*  Under  such  circum- 
stances to  admit  a  verdict  as  evidence,  would  be  giving  a  party 
indirectly  tjie  benefit  of  testimony,  which  he  might  be  pre- 
cluded from  availing  himself  <^  directly  in  his  own  suit  But 
this  reason,  it  is  evident,  only  applies,  where  the  verdict  is 
ofi*ered  in  evidence  by  a  third  person,  against  the  par^  who 
fiuled  in  the  former  action,  and  not  where  it  b  produced  against 
the  party  who  succeeded. 

Exceptions  to       There  are  several  exceptions  to  the  general  rule^  which 

requires,  that  verdicts  or  judgments  should  be  admitted  in 
evidence  only  between  the  original  parties  to  the  suit,  or  their 
privies. 

1.  Verdict  as        1.  On  a  question  of  custom,  or  toll,  a  verdict  is  evidence^ 
tol^S"**      although  between  other  parties  (2) ;  for  the  custom  or  tdl  is 

(n  Rttshworth  ▼.  Countess  of  (9}  City  of  London  v.  Clarke, 
Pembroke  and  Currier^  Hardr.  479.     Carth.  isi.    Bull.  N.  P.  353. 
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lex  Ificiy  and  it  is  as  reas<mable  to  give  in  evideiice  a  vierdict 
between  other  parties,  as  to  prove  a  payment  of  the  duty  by 
strangers.  So  on  aquestion  of  customary  ri^t  of  common  (1), 
or  a  public  right  of  way  (2),  or  on  the  liability  to  repair  a 
highway  (S),  or  on  manorial  or  other  customs  (4}»  or  on  the 
public  right  of  election  to  a  parochial  office  (5)31  a  verdict  in  a 
former  action  between  any  other  persons  is  admissible  in  evi- 
dence*   The  common  rq[>tttation  of  the  place  would  be  evi- 
dence of  the  right }  a  fortiori  the  finding  of  twelve  men  upon 
their  oaths  is  evidence*  (6)    On  such  questioiut,  therefore^  a 
verdict  in  an  action  between  A.  and  B.  b  evidence  of  the  pointy 
there  directly  determined,  in  an  action  between  C.  and  D., 
where  the  same  point  comes  in  issue;  but  it  is  dearly  not  con- 
clusive. (7)    And  it  seems  not  to  be  conclusive  evidence  for  or 
against  A.  or  B.,  in  an  action  between  either  of  them  and  a 
third  person  C,  (8);  it  could  not  be  pleaded,  in  such  a  case^  by 
way  of  estoppel.    Another  exception  to  the  general  rule^  says 
Mr.  Justice  Buller,  is  in  a  question  of  pedigree,  where  a  spe- 
cial verdict  between  other  parties,  finding  a  pedigree,  would 
be  evidence  to  prove  a  descent.  (9)     ^^  Of  this  optnion,"  he 
adds,  ^<  waa  Mr*  Justice  Wright,  in  the  Duke  of  Athol's  case, 
which  opinion  is  generally  approved,  though  the  determination 
of  the  rest  of  the  0>urt  was  contrary."  The  other  Judges  con* 
sidered  the  special  verdict  ^*  inadmissible,  as  res  inter  alios 
(ictui  and,  for  any  thing  they  knew  to  the  contrary,  the  same 
evidence  that  was  laid  before  the  former  jury,  might  have  been 
then  produced."  (10) 


'1)  1  East,  557.    5  T.  R.  413.  iL  (6)  By  Lawrence  J.,  1  East,  J57. 

fsi)  Reed  v.  Jaekson,  1  East,  355.  Gilb.  £▼.  31. 

(3)  R.  ▼.  St.  Pftocras,  Peake,  N.  (7)  Bid4ulph  ▼.  Albert  S  l/Vils. 

P.  C.  Sid.  93. 


(4)  By  Holt  G.  J.,  Garth.  161.        (s)  See  the  cases  irtMnte  died,  aiMl 

Gase  orthe  Manchester  Mills,  cited  see  Mavor  of  Hull  ▼•  Homer,  Gowp. 

in  Gort  ▼.  Birkbeck,  1  Doug.  329.  ill.  ad  fin. 
D.  j  13.)  (9)  Ball.  N.  P.  939. 

(s)  Berry  ▼.  Banner,  Peake,  N.       (10)  Neal  d.  Dnkc  of  Athot  f. 

P.  Cf.  156,  Wilding  and  another,  2  Str  1151. 
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S.  Judgments 
of  courts  of 
exclusive 
jurisdiction. 


2.  A  judgment  in  rem  in  the  Ilxchequer  is  condosive  as  to 
all  the  world.  (1)  The  sentence  of  a  Court  of  Admiralty  is 
equally  conclusive  upon  all  persons.  So. is  the  sentence  of 
ecclesiastical  courts  in  some  few  particular  instances,  in  which 
they  have  an  exclusive  jurisdiction.  This  subject  will  be  fully 
considered  in  a  subsequent  section. 


5.  Judgment 
of  q.  8658.  in 

app«ab. 


4.  Convic- 
tions. 


S»  A  judgment  by  the  court  of  quarter  sessions,  discharging 
an  order  of  removal,  (not  for  defect  of  form  but  upon  the  merits,) 
is  conclusive  as  between  the  contending  parishes,  that  the  set- 
tlement of  the  pauper  was  not  in  tlie  appellant  parish  at  the 
time  of  the  removal  (2) ;  but  it  is  binding  only  on  these  pa- 
rishes, not  on  a  third  parish.  An  order  of  removal  executed, 
and  not  appealed  against,  is  conclusive  of  the  pauperis  settle- 
ment at  the  time  of  the  order,  even  as  between  third  parishes, 
who  were  not  parties  to  that  order.  (S)  And  a  judgment  by 
the  quarter  sessions,  confirming  an  order  of  removal,  is  conclu- 
sive upon  the  appellant  parish  as  to  all  the  world,  and  may  be 
given  in  evidence  against  them  by  a  third  parish  on  any  subse- 
quent appeal.  (4)  Here  it  may  be  observed,  the  party,  against 
whom  the  judgment  was  pronounced,  had  an  opportunity  of 
discharging  themselves  by  proving  the  liability  on  a  third 
parish ;  and  this  not  having  been  done,  and  the  court  of  quar- 
ter sessions  having  confirmed  the  order  of  removal,  the  last 
settlement  is  adjudged  to  be  in  the  appellant  parish;  and  this 
point  being  once  determined,  the  judgment  must  be  final,  that 
there  may  be  some  end  to  litigation.  (5) 

4.  A  record  of  conviction  on  an  indictment  against  a  parish, 
for  not  repairing  a  road,  has  been  held  to  be  conclusive 
evidence  of  the  liability  of  that  parish  to  repair,  on  a  plea 
of  not  guil^  to  a  second  indictment  (6)    If  the  parish  can 

(n  See  infra,  c.  3.  s.  5.      And    700.    R.  v.  Bentlcy,   S  Bott,  704. 


tee  R.  v.  Hebden,  supra,  p.  5S4. 

(S)  R.  V.  Sairatt,  Burr.  S.  C  75. 
Harrow  v.  Rislip,  Salk.  524. 

(3)  R.  V.  Kennelwortb,    9  T.  R. 
59S.    R.  V.  Corsham,  1 1  East,  388. 

(4)  Admitted,  R.  v.  Rislip,  2  Bott, 


R.  V.  Sarratt,  3  Bott,  709. 

(5}  By  Holt  C.  J.  in  R.  v.  Riilip, 
2  Salk.  524.     2  Bott,  705. 

(6)  R.  V.  St.  Pancras,  Peake,  N.  P 
C.  219.,  by  Lord  Ken^-on. 
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shew,  that  fraud  has  beoi  practised  in  obtaining  the  former 
verdict,  this  would  vitiate  the  judgment;  otherwise,  it  is  said 
to  be  conclusive.  Fraud,  as  it  has  been  observed  (1),  is  only 
put  for  an  example.-  If  the  parish  consists  of  several  districts, 
which  have  immonoriaUy  repaired  the  respective  highways* 
lying  within  them,  and  if  the  districts,  in  whichthe  road  in- 
dicted is  not  situate,  canshew  that  diey  had  no  notice  of  the 
former  indictment,  (the  defence  having  beenmade  and  conducted 
entirely  by  the  district,  within  which  the  road  lies,)  the  Court 
will  consider  the  indictment,  as  being  substantially  against  that 
district,  and  give  the  other  districts  leave  to  plead  the  prescrip- 
tion to  a  subsequent  indictment  for  not  rqiairing  the  highways 
in  the  parish.  (2) 

Criminal  proceedings,  .on  which  a  person  has  been  at- 
tainted, are  between  the  king  and  the  party  only,  but  they 
are  evidence,  as  was  before  mentioned,  to  prove  the  attainder 
between  all  parties,  and  on  all  occasions.  A  conviction  and 
judgment  prove  the  incompetency  of  a  witness ;  the  reversal  of 
the  judgment,  on  a  writ  of  error,  restores  his  competency.  (3) 
So,  a  record  of  conviction  for  felony  is  admissible  in  evidence 
against  an  accessory,  to  shew  that  the  felony  has  been  commit** 
ted  by  the  person  convicted  as  prindpaL  (4)  These  &cts  the 
conviction  of  the  principal  has  established  with  certainty,  at 
least  sufficient  to  put  the  accessory  to  his  answer.  The  rule  is 
founded  on  a  l^al  presumption,  that  evieiy  thing  in  the  former 
proceeding  was  rightly  and  properly  transacted.  Another 
weighty  reason,  says  Mr.  Justice  Foster,  is,  that  the  witnesses 
against  the  principal  may.be  dead,  or  not  to  be  found,  when 
the  accessory  is  brouf^t  upon  his  trial,  eqpedally  after  a  loi^ 
interval  between  the  trials.    It  is  admitted,  however,  that  the 


(l)  9  Saund.  159.  a.  note  by  the  Cr.  C.  2SS.     Though  the  judgmeot 

editor.  on  the  record  is  drawn  up  irr^ularlj, 

(S)  R.  ▼.  Townsend,  1  Doug.  431.  and  erroneous,  proof  or  the  conyio- 

B.  ▼.  Eardislan^  9  Campb.  494.  tion  will  be  sufficient.    R.  v.  fiald- 

(3)  See  ante,  p.  55.    Lord  Lovat's  win,  5  Campb.  ^65,    The  attainder 
case.  against  the  principal  stands,  till  it 

(4)  Fo«t.  Disc  in.  c  s.  s.  2.  p.  564,  is  leyersed.  9  Rep.  1 19.  a.  b. 
56^567.     R.  V.  Smith,   i  Leach, 
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5.  Judgment 
evideDce,  by 
way  of  in- 
ducement. 


record  of  conviction  is  not  conclusive  evidence  against  the 
accessory)  because  it  is  as  to  him  res  inter  alios  acta. 

6.  A  judgment  is  evideno^  in  many  coacs»  ibr  or  against 
parties  who  were  strangers  to  the  fonner  snit^  when  oflered 
as  proof  of  a  ooUateral  bet,  by  way  of  induoemeiit  to  the  m> 
tion.  ThttSy  whete  a  party  daima  under  an  encutiony  the 
judgment  in  the  former  suit^  under  which  the  execution  issued, 
is  part  of  his  title^  and  admissiUe  in  evidence^  though  the 
other  party  may  be  a  stranger  to  that  suit  And  where  the 
defendant  is  liable  to  pay  the  amount  of  damages,  which  a 
third  person  has  recovered  in  a  suit  against  the  plainti£^  the  ver- 
dict in  that  suit  vnll  be  evidence,  to  prove  the  amount  (1)  So, 
in  an  action  of  debt  between  A.  and  B*,  for  rent  due  from  a 
certain  day,  it  has  been  held  that  a  judgment  in  an  action  of 
replevin  between  B.  and  C,  (in  which  C.  made  cognizance  as 
baili#of  A.,  and  one  of  (he  issues  found  agsainst  B.  in  that 
acdon  was,  that  he  held  the  premises  at  the  time  of  the  dis- 

■ 

tress,  as  ass^ee  of  the  original  tenant,  a  bankrupt,)  b  evi- 
dence, and  conclusive  evidence  of  B/s  tenancy;  if  he  had 
joined  issue  on  thb  pomt  with  a  mere  stranger,  the  judgment 
would  have  the  same  conclusive  effect  (9)  So,  where,  in  an 
acticm  of  assumpsit,  for  goods  sold  and  ddivered  against  two 
defendants,  (one  of  whom  suffered  Judgment  by  de&ul^  and 
ihe  other  defended,)  the  questi<m  at  the  trial  was,  whether  the 
defendants  were  partners  at  the  time  lA&k  the  goods  had  been 
deliveifed.  Lord  Kenyon  held,  that  a  verdict  on  an  issue, 
directed  by  the  Conh  <^  Exchequer,  to  try  the  fiict  of  partner- 
ship, was  coneht^e  evidence  cf  a  subsisting  partnership^  and 
that  it  could  not  prcqperly  be  deemed  res  inter  alios  acta,  as 
bodi  the  defendants  had  been  the  parties  on  record  in  that 
suit,  and  it  was  open  to  either  of  them  by  any  evidence  to  rebut 
the  idea  of  a  partnership.  (3) 


(n  On  this  accountthe  defendsnt  (s)  HsneodiV. Welch aad Cooper, 

VoQid  not  have  been  a  competent  I  Stmie,  N.  P.  C.  347. 

witness  in  the  forsMf  suit.  SeeGieen  (sf)  Whateley  ▼.  Menhdm   sad 

▼.  N.  R.  Conp^  Miprsi  p. S7.  and  Levy,  s  Eip.  N«  P.C  S08.    Andsee 

other  cases  there  cited.  Lowfield  v.  Bencroft»  Bull  N.  P. «. 

.  S  New  Rep.  J71. 
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Sect.  II. 
Ofjudgmaii^  mOi  thence  to  ikeSn^gect^matier  if  the  Suit. 

The  judgment  of  a  oonrt  of  concurrent  jurisdiction,  di* 
reedy  upon  the  point,  is,  as  a  plea,  a  bar,  or,  ns  evidmee, 
oondusive,  upon  the  tame  matter  direcdy  in  questicHi  in  w- 
other  court  (1)  And  it  is  a  bar  to  any  othor  action  of  the 
same  nature  as  the  first.  (2)  By  acticms  of  the  same  nature^ 
is  meant  actions  in  a  similar  degree;  not  merely  those  which 
have  a  similitude  of  form.  All  personal  actions  are  of  the 
same  degree;  therefore  each  is  a  pcfrpetual  bar.  (5)  Thus,  a 
judgment  in  an  action  ofdebt  babar  in  an  action  cf  assumpsit 
on  the  same  contract  (4)  And  a  judgment  in  trespass,  when 
the  rig^t  of  iH:operty  is  det^mined,  will  be  a  bar  in  trover  for 
the  same  taking.  (5)  So^  a  verdict  for  the  defendant  in  trover 
isabarinan  action  for  money  had  and  received,  for  the  money 
arising  from  the  sale  of  the  same  goods.(6)  One  great  crite- 
rion for  trying  whether  the  matter  or  cause  of  action  be  the 
same,  is  that  the  same  evidence  will  maintain  both  the  actions; 
But  where  the  phimiS  foiled  in  his  first  suit,  on  account  of 
some  defect  in  pleading,  or  firom  having  mistaken  the  form  of 
action,  the  judgment  will  not  be  oondunve^  and  he  may  bring 
another  action  to  try  the  same  right  (7) 

If  the  plaintifi^  on  the  trial  jd£  his  action  attempted  te 
prove  a  demand  against  the  defendant,  and  fidled  in  the  at- 
tempt, he  cannot  set  it  up  agam  in  a  second  actioti.  But  if 
be  omitted  to  give  any  evidenoe  of  the  demand  oti  the  forlnar 
occasion,  though  he  had  an  opportunity  of  doing  so^  he  is  not 

(\)  See  ante,  p.  519.  (5)  Com.  Dig.  Hk    Putt  v.  Roft> 

(2)  Ferrer's  case,  6  Rep.  7. ;  Cro.  ter,   S  Mod.  319.    s  Mod.  1.  8.  C. 

EL  667.  S.  C.    Sparry's  case,  5  Rep.  Sir  T.  Rajm.  47S.  S.  C.    2  Black. 

61.    Hitchin  V.  CanpbeUy  2  Black.  Rep.  ssi. 

Km.  SS7.  811.  (6)  Hitchin  t.  Campbell,  3  Black. 

(5^  2  Black.  Rep.  831.  Rep.  827. 

(4)  Sfede^s  case^  4  Rep.  94.  Com.  (7)  Robinson's  case,  5  Rep.  33. 

Dig.  tit  AcUon  (K  3.).  6  Rjtp.  8.  a.     Com.  Dig.  tit.  Action 

(L4.).   2  Black.  Rep.  831.   ' 
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precluded  from  doing  it  afterwards.  Thus,  when  the  plaintiff 
in  a  former  action  declared  on  a  promissory  note  and  for  goods 
sold,  but,  upon  executing  a  writ  of  enquiry  after  judgment  by 
de&ulty  gave  no  evidence  on  the  count  for  goods  sold,  the  judg- 
ment was  not  a  bar  to  his  recovering  for  the  goods  in  another 
8Cti<Mi.  (1)  So)  it  has  been  held,  that  an  award,  made  on  a 
reference  of  all  matters  in  difierence  between  the  parties,  is 
no  bar  to  any  cause  of  action,  which  the  plaintiff  had  against 
the  defendant  at  the  time  of  the  reference,  if  it  appear  that 
the  subject-matter  of  the  action  was  not  inquired  into  before  the 
arbitrator.  (2) 

In  considering  the  effect  of  a  former  judgment,  it  is  to  be 
observed  that  the  judgment,  whether  it  be  pleaded  in  bar,  or 
pven  in  evidence  where  special  pleading  is  not  required,  can 
be  final  only  for  its  own  proper  purpose  and  object,  with 
reference  ta  the  subject-matter  of  the  suit,  and  upon  the  points 
there  put  in  issue  and  directly  determined.  Therefore,  in  an 
action  for  obstructing  a  watercourse,  where  a  verdict  for  the 
plaintiff  in  a  former  action,  which  had  been  brought  against 
the  defendant  for  another  obstruction  to  the  same  watercourse^ 
was  offered  in  evidence  under  the  general  issue.  Lord  Mans- 
field held,  that  the  plaintiff  had  hot  obtained  such  a  determin- 
ation of  his  right  by  the  former  verdict,  as  the  law  considered 
conclusive,  (d)  And  this  dedsion  has  been  recognised  and 
confirmed  in  a  very  elaborate  judgment,  before  referred  to  on 
the  nature  of  estbppek.  (4>) 

There  is  a  difference,  it  has  been  isaid,  between  real  actions 
and  personal  actions,  as  to  the  conclusiveness  of  a  judgment.  *^  In 
apersonal  action,  as  debt,  account,  &c  the  bar  is  perpetual;  for 
the  plaintiff  cannot  have  an  action  of  a  higher  nature,  and  has 
no  remedy  but  by  «rror  or  attaint  (5)    But  if  the  plaintiff  be 

'  (1)  Seddon  ▼.  Tutop,  6  T.  It  607.  And  see  Cross  t.  Salter,  3  T.  R.  6S9. 

(9}  Ravee  ▼.  Farmer,  4  T.  R.  146.  Sintzenick  t.  Lucas^  1  Esp.  N.  P.  C. 

Ifardii  ▼.  Thornton,  4  Esp.  N.  P.  C.  45. 

ISO.  (4)  By  Ld.  Ellenboroug^  in  Ou- 

(3)  Sir  F.  Evelyn  ▼.  Haynes,  dted  tram  t.  Morewood,  ib. 

in  Outrun  v.  Morewood,  3  East,  365.  (5)  Ferrcr*s  case,  6  Rep.  7. 1st  Res. 
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barred  in  a  real  action  by  judgment  on  a  verdict^  demurrer, 
oonfession,  &c.  yet  he  may  have  an  action  of  a  higher  nature, 
and  tiy  the  same  right  again ;  because  it  concerns  the  fireehold 
and  inheritance."  (1)  Now,  although  it  is  true  that  the  same 
matter  may  be  thus  tried  again,  yet  the  former  judgment  is  no 
less  conclusive  upon  the  immediate  right  then  in  demand,  as 
fiu:  as  that  former  judgment  purports  to  bind,  and  against  all 
such  persons  as  it  is  competent  by  law  to  bind.  A  judg- 
ment is  final  for  its  own  proper  purpose  and  object,  and  no 
further.  A  recovery  in  any  suit,  upon  issue  joined  on  matter 
of  title,  is  conclusive  upon  the  subject-matter.  Thus,  a  find- 
ing upon  title  in  trespass  not  only  operates  as  a  bar  to  the 
fiiture  recovery  of  damages  for  a  trespass  founded  upon 
the  same  injury,  but  operates  also  as  an  estoppel  to  any 
action  for  an  injury   to  the  same  supposed  right  of  pos- 

u  (2) 


A  judgment  in  one  action  of  ejectment  is  not  conclusive  in 
another,  in  consequence  of  the  fictitious  nature  of  the  pro- 
ceedings. However,  it  is  conclusive  evidence  of  the  plaintiff's 
title  against  the  tenant  in  possession,  in  an  action  for  mesne 
profits;  for  the  plaintiff  to  ooititle  himself  to  recover  in  an 
ejectment,  must  shew  a  possessory  ri^t  not  barred  by  the 
statute  of  limitations.  This  judgment,  like  all  others,  only 
concludes  the  parties  as  to  the  subject-matter.  It  proves  no- 
thing bqrond  the  time  laid  in  the  demise;  because  bqrond  that 
time  the  plaintiff  has  alledged  no  tide,  nor  could  be  put  to  prove 
any.  As  to  the  length  of  time  also^  during  which  the  tenant 
has  occupied,  or  as  to  the  value,  the  judgment  proves  nothing, 
for  the  same  reason.  (S) 

(1)  See  the  judgment  in  Oatnun       (s)  Ailin  ? .  Pukin,  s  Burr.  668. 

V.  luNrewood,  5  East,  559.  See  Hunter  ▼.  Britti,  5  Campb.  455., 

(s)  lb.  554.  as  to  theeflbct  of  a  ja4gnMQt  i^nat 

the  carnal  qector. 
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Sect.  III. 


1.  Sentence  in 

ecclesiastical 

court. 


s.  Record  of 
conyiction. 


Admissibility^  in  Civil  CaseSj  if  Verdicts  in  Criminal 

Proceedings. 

A  QUESTION  has  frequendy  arisen,  whether  verdicts,  which 
have  been  given  in  criminal  proceedings,  can  be  admitted  as 
evidence  in  civil  cases.  The  principal  cases  on  this  subject 
are  the  following: 

1.  In  the  case  of  Hillyard  and  Grantham  (I),  which  was 
an  issue  directed  by  the  Court  of  Chancery,  to  try  a  question 
of  legitimacy,  a  sentence  against  the  supposed  father  and  mo- 
ther, upon  a  proceeding  against  them  in  the  Consistory  Court 
of  Lincoln,  for  livmg  together  in  fornication,  was  offered  in 

0 

evidence,  to  prove  that  they  were  not  married ;  but  the  whole 
Court  of  Kuig^s  Bench  were  of  opinion,  on  a  trial  at  bar,  that 
the  sentence  could  not  be  given  m  evidence ;  ^^  because,  first, 
it  was  a  criminal  matter,  and  could  not  be  given  in  evidence 
in  a  civil  cause ;  next,  because  it  was  res  inter  alios  acta,  and 
could  not  affect  the  issue:  but  they  held,  that  if  it  had  been 
a  sentence  on  the  point  of  marriage,  in  a  question  on  the  law* 
fulness  of  the  marriage,  it  might  have  been  given  in  evidence, 
being  the  sentence  of  a  court  having  proper  jurisdiction." 

2.  In  the  case  of  Gibson  v.  Maccarty  (2),  on  an  issue  to  try 
the  genuineness  of  some  promissory  notes,  depositions  of  a 
deceased  witness  having  been  read  on  the  part  of  the  plaintiff, 
(in  which  depositions  the  witness  swore,  that  the  defendant 
had  acknowledged  the  notes  in  question  and  also  another  note,) 
it  was  proposed,  on  the  part  of  the  defendant,  to  shew  by  a 
recoiad  of  conviction,  that  the  plaintiff  had  since  been  con- 
victed of  forging  this  other  note,  mentioned  by  the  deponent ; 
for  such  evidence,  it  was  said,  would  go  to  the  credit  of  the 


(1)  Cited  by  Lord  Hardwicke  in       (9)  Rep.  temp.  Hard.  311. 
Brownsord  v.  Edwardsy  s  Ves.  S46.    see  supra,  p.  928. 
and  in  Rep.  temp.  Hard.  311. 


And 
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deponent's  evidence,  as  to  the  acknowledgement  of  the  notes 
in  question;  and,  secondly,  because  tliere  is  at  all  times  a 
liberty  given  to  examine  into  the  plaintiflT's  character.  But 
this  evidence  was  opposed  on  the  part  of  the  plaintifl^  on  the 
ground,  that  no  record  of  a  criminal  actimi  can  be  given  in 
evidence  in  a  civil  suit,  because  such  a  conviction  mi§^t  have 
been  upon  the  evidence  of  a  party  interested  in  the  dvil  ac- 
tion ;  and  Lord  Hardwicke  is  rqxirted  to  have  said,  ^  that 
the  general  nUe  was  as  had  been  stated  by  the  plaintiff's 
counsel  (1),  and  that  it  bad  been  so  strictly  kept,  that  in  this 
case  of  the  HUlyards,  on  a  question  of  legitimacy,  the  Court 
refused  to  admit  a  sentence  of  excommunication  in  the  spiritual 
court,  finr  fornication  between  the  &ther  and  mother  of  the 
party,  whose  Intimacy  was  impeached*'' 

S.  In  a  third  case  (8),  to  be  found  on  this  subgect,  upon  an  5.  Coroner's 
issue  to  try  the  question  of  devise  or  no  devise,  a  coroner'B  ^"^"^^ 
inqdest,  finding  the  deceased  a  lunatic^  was  o&red  in  evidence 
against  the  plaintifl^  who  claimed  as  executrix,  fiw  the  pur- 
pose of  shewing,  that  the  deceased  was  incompetent  to  make 
a  will;  this  evidence  was  objected  to  on  the  part  of  the 
plainti£^  and  the  Court  were  equally  divided  in  opinion. 
The  Chief  Justice  (Parker)  was  of  opinion  that  the  inquest 
ought  to  be  admitted,  ^^  because  it  was  for  the  plaintiff's 
advantage,  as  llie  personal  estate  would  be  saved  by  the 
finding  of  lunacy,"  and  be  added,  that  in  Lord  Derby's  case 
an  inquest  poii  mortem  was  allowed  to  be  given  in  evidence. 
Mr.  Justice  Powys  agreed  with  the  Chief  Justice.  Mr.  Jus- 
tice Eyre  said,  ^^  This  is  a  criminal  matter,  and  ought  not  to 
-be  given  in  evidonce  in  a  civil  proceeding.  A  verdict  on  an 
indictment  for  battery  cannot  be  read  in  an  action  for  the 
same  batteiy.  An  inquest,  pasi  mortem  is  in  the  nature  of  a 
civil  proceeding ;  but  this  is  criminal,  for  it  might  induce  a 
forfeiture  of  the  goods,  if  he  had  been  found  y^Zo  de  se" 
And  Mr.  Justice  Pratt  said,  '*  If  a  verdict  be  given  in  evi- 

(1)  Ace.  by  Sir  J.  Mansfield  C.  J.       («)  Jones  v.  White,  Tr.  at  bar, 
'in  Hathaway  v.  Barrow  and  others,    1  Str.  68.     As  to  Inquisitions,  see 
1  Campb.  151.  post.  cb.  4.  sect  2. 
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dence,  it  must  be  between  the  same  parties,  and,  tlierefore^  an 
indictment  at  the  suit  .of  the  king  cannot  be  read  in  an  action 
at  the  suit  of  the  party." 

The  objections,  then,  against  the  admissibility  of  such 
evidence,  seem  to  b^  first,  that  the  parties  are  not  the  same 
in  th^  civil  suit,  .as  in  the  criminal  case ;  and  secondly,  that 
the  party  in  the  civil  suit,  on  whose  behalf  the  evidence  is 
supposed  to  be  offered,  might  have  been  a  witness  on  the 
prosecutioi>«  On  the  other  hand,  it  may  be  said,  that, 
although  the  prosecution  was  conducted  in  the  name  of  the 
king,  no  kind  of  injustice  can  be  done  to  the  defendant  in 
admitting  the  record  of  conviction  as  evidence  against  him  on 
the  points  there  in  issue,  since  he  had  a  full  opportunity  at 
the  trial  of  defending  himself  and,  if  he  could,  of  disproving 
the  charge:  and  with  regard  to  the  second  objection,  it  cannot 
at  least  apply  to  cases  where  the  party,  who  otkrs  the  judg- 
ment in  evidence,  was  not  in  &ct  a  witness  on  the  prosecu- 
ti<m,  or  where,  ficom  the  nature  of  the  case,  he  could  not  have 
been  admitted. 

A  record  of  conviction  is  conclusive  proof,  that  the  person 
diarged  has  been  convicted.  It  is  conclusive  also  of  his 
incompetency  as  a  witness  in  a  court  of  justice,  while  the 
judgment  stands  in  force  against  hinu  Mr.  Justice  Buller 
lays  down  the  rule  generally  (1),  **that  a  conviction  in  a 
court  of  criminal  jurisdiction  is  conclusive  evidence  of  tJie 
&ct,  if  it  afterwards  come  collaterally  in  controversy  in  courts 
of  dvil  jurisdiction.  As,  suppose  the  fether  convicted  on  an 
indictment  for  having  two  wives,  this,  he  says,  would  be  con- 
dttsive  evidence  in  an  action  of  ejectment,  where  the  validity 
of  the  second  marriage  is  in  dispute."  *     And  if  a  person, 

« 

(1)  Bull.  N.  P.  845.    S  Atk.  412. 


*  In  lupport  of  this,  the  case  of  Boy]e  ▼.  Boyle  (a)  is  cited ;  where  a  wo- 
niAii,  who  was  libelled  in  the  spiritual  court  in  a  cause  of  jactitation  of 

(«)  8  Mod.  164.    Comberb.  78.  S.  C. 
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fiir  an  assault»  plead  guSty  io  the  charge,  the  record 
would  be  conclusive  against  hira  in  an  action  for  damages  for 
the  sane  assault.  (1) 

If  the  rule  is,  as  Mr.  Justice  Buller  has  laid  down,  that  a 
record  of  conviction  may  be  given  in  evidence,  on  the  same 
matter  in  a  civil  suit,  it  must  be  understood  at  least  with  this 
limitation,  that  the  party,  who  oiFers  such  evidence,  was  not  a 
witness  on  the  prosecution.  To  admit  the  record  as  evidence 
on  any  other  condition,  would  be  in  efiect  to  allow  the  par^ 
to  a  suit  to  give  evidence  for  himself.  The  record,  in  such  a 
case^  seems  upon  every  principle  inadmissible ;  and  die  rule 
must  be  the  same^  whether  the  conviction  was  (bunded  solely 
on  his  testimony,  or  whether  his  testimony  was  corroborated 
by  other  evidence.  Thus,  on  a  trial  for  perjury,  committed  in 
an  answer  to  a  bill  of  injunction,  the  person  who  was  sued  by 
the  defendant  m  an  action  then  pending,  and  who  in  conse- 
quence filed  the  bill,  was  thought  to  be  a  competent  witness  (2), 
on  the  ground  that  a  conviction,  procured  by  his  testimony^ 
could  not  be  used  by  him  for  obtaining  relief  in  equity  against 
the  defendant's  action  at  law.  (3)  So  a  conviction  for  an  assault 
before  a  magistrate,  on  the  information  of  the  injured  party,  ia 
not  evidence  in  an  acticm  for  the  same  assault  (4>)  Ch.  B. 
Gilbert  seems  indeed  to  have  been  of  opinion,  that  where  the 
verdict  in  the  criminal  prosecution  is  supported  by  other  tes- 
timony»  besides  that  of  the  party  who  wishes  to  avail  himself  of 

(1)  Lamb.  Just  B.  S.  c.  9.  p.  427.  (4^  Smith  v.  Rummens,  1  Campb. 

cites  9  H.  tf .  60.  and  1 1.  H.  4. 6S,  9.  *  Hathaway  v.  Barrow  aad  others, 

(8)  R.f.Bostoay4£ast,561.  Bur-  1  Campb.  151.    Burdon  v.  Browo- 

doD  V.  Browning  l  Taunt.  521.  ing,  l  Taunt.  520. 

(5)  Bartlett  v.  PickersgilJ,  4  East, 
577.  D.  (6> 


nNUpriage,  applied  to  the  Court  of  King's  Bench  for  a  prohibition,  suggesting 
that  the  complainant  had  been  convicted  of  biganijr  in  marrying  her;  and 
the  Court  of  King's  Bendi  mated  the  prohibition.  The  best  report  c^  this 
case  is  in  Comberbach,  whence  it  appears  that  Holloway  C.  J.  and  Alli- 
bone  J.  aranted  the  prohibition  agamst  the  opinion  of  jPoweU  J.,  **  be- 
cause^" they  said,  ^  the  hbel  is  for  jactiution,  and  the  ecclesiattical  court 
win  not  allow  the  plea."  Nothioe  further  is  to  be  found  in  the  case,  to 
support  the  genenu  position  laid  down  by  Af  r.  Justice  Buller. 

VOL.  I.  z 
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U  in  the  fiivil  suit*  tbere  the  verdict  may  be  propedj  reo^red 
in  evidence :  for  though  the  verdict,  he  says,  ^  may  be  dimi* 
nished  in  point  of  authority,  by  shewing  that  it  was  partly 
founded  on  the  oath  of  the  party  interested  in  the  action,  yet 
the  jury  ought  to  respect  it  no  further  dum  as  they  presume  it 
was  given  and  supported  by  other  witnesses  not  oonoerned  in 
the  cause.''  (1)  It  may  still,  however,  be  olgected,  that  the  &ct 
fnight  have  found  credit  from  the  party's  oath,  and  since  this 
^evidence  Is  so  intermixed,  that  it  c^mnot  appear  on  what  tha 
jury  relied,  the  verdict  oug^t  not  to  be  admitted  at  all  as 
evidence. 

Record  of  Though  a  conviction,  says  Mr.  Justice  Buller,  in  a  court  of 

acquittsL         criminal  jurisdiction,  is  conclusive  evidence  of  the  fact,  if  it 

afterwards  come  collaterally  in  controversy  in  a  court  of  civil 
jurisdiction ;  yet  an  acquittal,  which  does  not,  like  a  ccmviction, 
ascertain  facts,  is  no  proof  of  the  reverse.  (2)  It  is,  however, 
conclusive,  that  the  party  has  been  tried  for  the  o&pce,  and 
was  not  proved  to  be  guilty, 

(1)  6ikl.Bv.ss.  for  the  parish  on  a  M^nd  indict- 

(9)  Bull.  N.  P.  945.    Gilb.  Bv.  59.  ment,  R.  ▼.  St  Pancras,  Peake»  N.  P. 

A  vcrdiet  of  not  guilty,  on  an  indict-  C.  919.    At  to  acquittalt  in  the  Bx- 

ment  a|aiait  a  parish  for  not  repair-  chequefj  see  infi%c.  s.  s,  9*  sd  fin. 
ing  a  road|  is  said  not  to  be  evidence 


CHAP.  III. 
Of  the  Judgments  qf  Courts  qf  exclusive  Jurisdiction. 

rPHE  great  principle  on  this  subject  is,  that  a  judgment  of 
a  court  of  exclusive  jurisdiction,  directly  upon  the  point, 
is  conclusive  between  the  same  parties,  upon  the  same  matter 
coming  incidentally  in  question  in  another  court  for  a  different 
purpose :  but  that  the  judgment  either  of  a  court  of  concur- 
rent or  exclusive  jurisdiction  is  not  evidence  of  any  matter, 
which  came  coUaterally  in  question,  though  within  their  ju- 
risdiction, nor  of  any  matter  incidentally  cognizable,  nor  of 

4 
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any  isEiatter  to  be  inferred   by  argument  from  the  judg- 
ment. (1) 

Bu^  dAoQgh  sadi  sentenoes  are  condusiye^  and  canncyt  be 
impeadbed  from  within,  yet,  fike  all  other  acts  of  the  highest 
judicial  authorily,  thqr  are  impeachable  from  without  {i) 
Fraud  is  an  estrinsic  collateral  act,  whidi  vitiates  the  most 
solemn  proceedings  of  courts  of  justice.  Lord  Coke  says,  it 
vitiates  all  judicial  acts,  whether  ecclesiastical  or  temporal.  (5) 

In  treating  of  dds  subject,  it  is  proposed  to  consider;  Firsts 
SeaUnces  of  Ecdesiastical  Courts :  Secondly,  Sentences 
<^  Courts  of  Admiralty,  and  of  Foreign  Courts;  Tfairdlyi 
Judgments  in  rem  in  the  Court  of  Exchequer,  and  by  Com- 
missicHiers  of  Excise,  and  Sentences  by  Colleges  in  the 
Universities. 


Sect.  L 

(y  Sentences  in  the  Ecdesiastical  Courts. 

Spiritual  courts  have  the  sole  and  exclusive  cognizance  Sentence  on 
of  questioning  or  deciding  directly  the  legality  of  marriage.  ^IJirriiute.^ 
And  the  temporal  courts  have  an  inherent  power  of  deciding 
incidentally,  as  &r  as  temporal  rights  are  concerned,  either 
upon  the  &ct  or  legality  of  a  marriage,  when  they  form  a  part 
of  some  more  general  issue  within  their  cognizance,  or  are  in 
some  way  connected  with  the  decision  of  the  proper  object  of 
their  jurisdiction.  But  where,  in  civil  causes,  die  temporal 
courts  find  the  question  of  marriage  directiy  determined  by 
the  ecclesiastical  court,  they  receive  the  sentence  as  conclusive 
proof  of  the  iact,  it  being  an  authority  accredited  in  a  judicial 
proceeding  by  a  court  of  competent  jurisdiction.  (4)    They 


(1)  n  St.  IV.  S6I.  Ju^ent  of  (4)  Jud^ent  of  De  Grey  C.  J. 
GLJ^DeOregrinDucfaewofKiiir  n St. Tr. S61. Bnotii^'s  cm^4Co« 
fton's  case.  Rep.  89.    Kenn*8  case,  7  Co.  Rep. 

fS)  II  StTr.ses.  4S.    Nedham's  casey  8  Rep.  135.  i. 

[$)  Fermor^s  case,  8  Co.  Rep.  78.  i.    Jones  ▼.  Bow,  Cardi.  Sd5.    Da  Costa 

V.  Villa  Real,  S  Str.  960. 
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receive  it  upon  the  same  principles,  and  subject  to  the  same 
ruieS)  by  which  they  admit  the  acts  of  other  courts.  A  sen- 
tence of  nullity,  therefore,  and  a  sentence  in  affirmance  of 
marriage,  have  been  received  as  conclusive  evidence,  on  a 
question  of  legitimacy  arising  incidentally  upon  a  claim  to  a 
real  estate*  (1)  So,  a  sentence  in  a  cause  (^jactitation  has 
been  received  as  evidence  against  a  marriage,  upon  a  title  in 
.ejectment,  and  in  personal  actions  immediately  founded  on  a 
supposed  marriage.  (1)  In  all  these  cases,  said  C.  J.  De 
^Orey,  the  parties  to  the  suit,  or  at  least  the  pardes,. •against 
whom  the  evidence  was  received,  were  parties  to  the  sen- 
tence, and  had  acquiesced  under  it,  or  claimed  under  .those 
who  were  parties,  and  who  had  acquiesced. 

* 

The  sentences  of  the  ^Iritual  courts  are,  in  general,  not 
evidence,  except  against  the  parties  to  the  suit,  in  which 
the  judgment  was  given,  or  against  those  claiming  under 
them*  To  make  them  conclusive  against  strangers,  would 
be  giving  them  an  effect,  beyond  what  a  judgment  in  the 
courts  of  common  law  is  allowed  to  have.  In  a  few  particular 
instances,  indeed,  namely,  where  issue  is  joined  on  the  record 
in  certiun  real  writs,  on  the  legality  of  marriage  or  its  imme- 
diate consequence,  on  general  bastardy,  or  on  the  &ct  of  profes- 
sion, or  deprivation,  in  those  cases,  upon  the  issue  so  formed, 
the  mode  of  trying  the  question  is  by  reference  to  the  ordinary, 
and  his  certificate,  when  returned  and  entered  on  record  in 
the  temporal  courts,  is  a  perpetual  and  conclusive  evidence 
l^inst  all  the  world  on  that  point;  which  exceptionable 
extent  was  the  occasion  of  a  statute  in  the  reign  of  Henry 
the  Sixth,  requiring  certain  public  proclamations  to  be  made, 
for.  persons  interested  to  come  in  and  be  parties  to  the 
proceeding.  (2) 

< 
A  sentence  in  a  cause  of  jactitation  b  evidence  against 

a  marriage,  and  has  been  received  as  such,  upon  a  title  in 

ejectment,  and  in  personal  actions  immediately  founded  upon ' 

.(0  H  $t  Tr.  26U  (2)  Fbrt  of  the  Judgment  of  De 

Grey  C.  J.  11  St.  Tr.  «£!. 
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a  supposed  marriage  (1);  but  it  will  not,  like  a  sentence  of 
nullity,  be  conclusive  evidence.    They  are  sentences  of  a  very 
different  nature  and  operation.  A  cause  of  jactitation  is  ranked 
as  a  cause  of  defamation  only,  and  not  as  a  matrimonial 
cause,  unless  when  the  defendant  pleads  a  marriage:  and, 
whether  it  continues  a  matrimonial  cause  throughout,  as  some 
say,  or  ceases  to  be  so  on  failure  of  proving  a  marriage,  still 
the  sentence  has  only  a  negative  and  qualified  effect,  namely, 
that  llie  par^  has  ftiled  in  his  proof,  and  that  the  libellant  is 
free  from  all  matrimonial  contract  **  as  far  as  yet  appears," 
leaving  it  open  to  new  proofs  of  the  same  marriage  in  the 
same  causey  or  to  any  other  proofs  of  that  or  any  other  mar- 
riage in  another  cause :  and  if  such  sentence  is  no  plea  to  a 
new  suit  in  the  ecclesiastical  court,  and  is  not  conclusive 
diere^  it  cannot  conclude  another  court,  which  receives  the 
sentence^  from  going  into  new  proo&  to  make  out  that  or  any 
other  marriage.  (2)     Admitting  the  sentence  in  its  full  extent 
and  import,  it  only  proves,  that  it  did  not  yet  appear  that  the 
parties  were  married,  and  not,  that  they  were  not  married 
at  all ;  and,  by  the  rule  laid  down  by  Ld.  Ch.  J.  Holt  (3), 
such  sentence  cannot  be  proof  of  any  thing  to  be  inferred  by 
argument  from  it;  and  therefore  it  is  not  to  be  inferred,  that 
there  was  no  marriage  at  any  time  or  place,  because  the  court 
had  not  then  sufficient  evidence  to  prove  a  marriage  at  a 
particular  time-  and  place.     In  the  Duchess  of  Kingston's 
case,  therefore,  on  a  charge  of  polygamy,  where  a  sentence  in 
the  spiritual  court,  in  a  cause  of  jactitation  of  marriage,  was 
6flfered,as  conclusive  evidence,  to  disprove  the  second  marriage, 
tile  J^^dges  held,  that  this  sentence,  (even  admitting  it  to  be 
evidence  on  a  criminal  prosecution,)  could  not  be  conclusive, 
but  that  the  sentence  and  the  judgment  of  the  Lords  might 
well  stand  together,  and  both  propositions  be  true.    The 
sentence  would  only  prove,  that  it  did  not  then  appear,  that 
the  parties  were  married ;  but,  because  the  court  had  not  then 
suffident  proof  of  the  marriage  specified,  it  could  not  be  in- 


« v, 


St  Tr.  S61.  (5)  Blackbam's  caee^  1  Salk.  890. 

8tTr.  861. 
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ferred^  that,  there  was  no  marriage  betwe^  them  at  any  other 
time  or  place. 

Probates,  and  The  ecclesiastical  courts  have  also  exclusive  authority  in 
minittratioiJ  deciding  on  the  validity  of  wills  of  things  personal,  and  in 
granting  adminbtration.  ( 1 )  And  their  sentences,  prcmounced 
in  the  exercise  of  this  sole  and  exclusive  jurisdicdcuit  are  so 
binding  on  the  temporal  courts,  as  to  be  conclusive  evidence  of 
the  right  directly  determined ;  but  it  will  not  be  evidence  of 
any  collateral  matter,  which  may  possibly  be  collected  or  in- 
ferred from  the  sentence  by  argument.  (2)  A  probate»  unre- 
pealed, is  conclusive  evid^oe,  in  civil  cases,  of  the  validity  of 
such  will :  and  therefore  payment  of  money  to  an  executor, 
who  has  obtainediHX>bateofaforged  will,  is  a  discharge  to  the 
debtor  of  the  intestate,  though  the  probate  be  afterwards  de- 
clared null  and  void.  (S)  A  probate  is  the  only  legitimate 
evidence  of  personal  property  being  vested  in  an  executor,  or 
of  the  i^pointment  of  exiecutor ;  the  original  will  is  not  admis* 
sible  for  that  purpose.  (4)  But  the  probate  of  a  will,  devising 
r^  property,  is  not  evidence  of  the  contents  of  the  will,  as 
to  such  prc^erty,  (5)  even  though  the  original  is  proved  to  be 
lost  (6) :  the  spiritual  court  having  no  power  to  authenticate 
such  a  devise»  as  far  as  it  relates  to  land. 

The  adverse  party  may  shew,  that  the  probate  is  foiged,  be- 
cause such  evidence  supposes,  that  the  spiritual  court  has  given 
no  judgment;  or,  if  the  probate  was  granted  by  an  inferior 
court,  the  adverse  party  may  shew,  that  the  testator  left  bona 
notabilia,  for  then  the  court  had  not  jurisdiction.  (7)  But 
evidence  will  not  be  admitted  to  prove,  that  another  person 
was  appomted  executor,  or  that  the  testator  was  insane<8) : 


a  Noel  T.  Wells,  i  Lev.  955.  (5)  Bull.  N.  P.  845. 

Raj.  86i.    ST.R.  ISO.  (6)  Doe  d.  Ash  v.  Calvert,   2 

(S)  Blackham's  case,  1  Salk.  S90.  Campb.  SS9.     Hoe  f .  Nathorp,  1 

TbonuMott  V.  DonoldsoD,  S   £sp.  Ld.  Ray.  154.    St.  Leger  t.  ActeoH^ 

N.P.C.63.  ib.  751.    Dikev.Polhflr,ib.  744. 

(3)  Allen  T.  DuDdas,  3  T.  R.  1S5.  (7)  1  Sid.  359.    Bull.  N.  P.  247. 

^  Cf)  Coe  V.  Westernham,  sSelw.  5  Rep.  30. 

N,  P.  750.  (8)  1  Lev,  asej. 
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tbat  would  be  to  falsify  the  proceedings  of  die  ordinary  ifa  cAs^ 
where  he  is  exclusive  judge* 

It  apbearS)  then,  that  the  sentence  of  an  ecclesiastical  court.  Sentence  not 
directly  upon  a  point  within  its  peculiar  jurisdiction,  is  con-  ^'**^^®  *" 
chisive  on  the  same  matter,  coming  inadentaOy  into  question 
m  a  dvO  case  in  another  court.  But,  although  the  law  stands 
thus  with  regard  to  civil  suits,  proceedings  in  matters  of  crime, 
and  especially  of  felony,  fall  under  a  different  consideration  (1 ) ; 
first,  because  the  parties  are  not  the  same,  for  the  king,  (in 
whom  the  trust  of  pi-osecuting  public  offences  is  vested,  a  trust 
executed  by  his  inmiediate  orders,  or  in  his  name  by  some 
prosecutor,)  is  not  a  party  to  such  proceedings  in  the  ecclesi- 
astical court,  and  cannot  be  a^lmitted  to  defend,  examine  wit- 
nesses, or  in  any  manner  intervene  or  appeal :  secondly,  sucK 
a  doctrine  would  tend  to  give  the  spiritual  courts,  which  are 
not  permitted  to  exercise  any  judicial  cognizance  in  matters  of 
crime,  an  immediate  influence  in  trials  for  oflbices,  and  to 
draw  the  decision  from  the  course  of  Coitemon  law,  to  which  it 
solely  and  peculiarly  bdongs.  (I)  The  case  of  the  King  v. 
Vincent  (2),  therefore,  (where  die  probate  of  a  will  is  said 
to  have  b^n  admitted,  as  conclusive  evidence  of  its  validity, 
on  an  indictment  for  the  forgery  of  the  same  will,)  has  been 
frequendy  much  questioned,  and  at  length  expressly  over- 
ruled, (s) 

For  the  same  reason,  a  sentence  in  a  spiritual  court  on  the 
question  of  marriage  will  not  preclude  enquiry  on  a  criminal 
charge  of  pdygamy ;  unless  it  is  made  to  have  such  an  eflect 
by  an  express  provision  of  the  legislature.  Now,  by  the  sta- 
tute of  1  J.  1 .  c.  1 1 .,  which  makes  polygamy  a  felonious  offence, 
and  for  the  trial  of  this  offence  necessarily  gives' to  the  temporal 
courts  a  cognizance  of  the  lawfulness  of  marriage,  it  is  pro- 
vided, that  die  act  *'  shall  not  extepd  to  any  person  divorced 

(l)  1 1  St.  Tr.  S61.  ftUted  by  Mr.  £vaos  in  the  2d  toI.  of 

(9)  I  SUr.  481.  his  ediuon  of  Pothicr,  p.  SSS,    R.  v. 

(3)  R.  ▼.  Gibson,  Lane.  Sum.  Ass.,  Buttery  and  M'Namara,  at  the  Old 

1 809,  before  Ld.  EUenborough  C.  J.,  Bailey,  May  6.  \8 18.  S.^  P. 
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by  a  sentence  in  the  ecclesiastical  court,  nor  to  any  persons 
where  the  former  marriage  has  been  by  the  ecclesiastical  court 
declared  null  and  void/'  There  are  two  cases,  then,  put  by 
the  statute,  in  which  the  sentence  of  the  ecclesiastical  court 
will  protect  against  the  criminal  enquiry,  namely,  the  case  of 
a  sentence  of  divorce,  and  the  case  of  a  sentence  of  nullity  of 
marriage.  (1)  But  the  statute  makes  no  exception  in  &¥our  of 
a  sentence  in  a  cause  of  jactitation :  and  as  such  a  sentence 
is  not  conclusive  even  in  the  court  where  it  was  delivered^ 
and  declares  not  directly,  but  only  collaterally,  the  invalidity  of 
marriage,  it  has  been  adjudged  not  to  be  a  bar  to  a  criminal 
prosecution.  (2) 

SeDtenceim.  It  has  been  before  mentioned,  that  judgments  and  sentences 
g^iaMcfor  ^f  courts  of  justice,  or  any  other  judicial  act,  may  be  im- 
peached by  evidence  <^  fraud  or  collusion.  And  such  evi* 
dence  was  adjudged  to  be  admissible,  on  the  part  of  the 
prosecution,  in  the  case  of  the  Duchess  of  Kingston,  who 
iras  tried  for  polygamy.  A  distinction,  in  this  respect,  has 
been  made  between  the  case  of  a  stranger,  (who  cannot  come 
in  and  reverse  the  judgment,  and  therefore  of  necessity  he 
must  be  permitted  to  aver,  that  it  was  fraudul^it,)  and  the 
case  of  a  party  to  the  proceedings ;  the  party  himself  cannot 
give  evidence  of  fraud,  but  must  apply  to  the  Ck>urt^  which 
pronounced  the  judgment,  to  vacate  it.  Thus,  in  the  case 
Prudham  v.  Phillips  (3),  where  the  defendant  proved  her 
marriage  with  one  M.,  in  answer  to  which  a  sentence  of  an 
ecclesiastical  court  was  produced,  (to  which  sentence  she  was 
a  party,}  shewing  that  she  was  at  the  time  married  to  another 
person.  Chief  Justice  Willes,  after  much  debate^  refused  to 
allow  the  defendant  to  prove,  that  the  sentence  had  been  ob- 
tained by  fraud. 

(1)1  East  p.  C.  467.  (3)  Ambler,  765.  cited  by  th«  Ld. 

(2)  Duchess  of  Kingstoa'd  case,    Ch.    from  a  MS.  note  of  Scijt. 
1 1  St.  Tr.  260.  Fiark«r. 
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Sect.  II. 

Of  Sentences  in  Courts  rf  AdmrdUy  and  Foreign  Courts, 

The  Judge  of  the  Admiralty  has  the  sole  and  exdusive  Sentoiceiii 
cognizance  in  questions  of  prize  or  not  prize  at  sea.  (1)  The  ^se.^* 
true  reason  of  this  rule  is,  that  prizes  are  acquisitions  .^iire 
beUiy  and  the  jus  beUi  is  to  be  determined  by  the  law  of  na- 
tions,  and  not  by  the  particular  municipal  law  of  any  country* 
A  sentence  therefore  in  the  prize-court,  deciding  the  question 
of  prize,  is  conclusive^  in  all  it  professes  to  decide,  on  the. 
same .  point  incidentally  arising  in  courts  of  common  law. 
*^  It  has  been  clearly  settled,"  said  the  Master  of  the  Rolls  in 
the  case  of  Kindersley  against  Chase  (2),  *^from  the  time  of 
Lord  Hale  down  to  the  present  period,  that  a  sentence  of 
condemnation  in  a  court  of  admiral^  is  conclusive^  when  it 
proceeds  on  the  ground  of  enemy's  property,  that  the  pro- 
perty belongs  to  enemies,  and  not  only  for  the  immediate 
purpose  of  such  a  sentence,  but  is  binding  on  all  courts  and 
against  all  persons.  The  sentence  of  a  court  of  admiralty, 
proceeding  in  rem^  must  bind  all  parties,  must  bind  all  the 
worid.'* 

The  sentence  of  a  foreign  court  of  admirality  also^  which  is  Seoceoee  of 
adknowledged  by  the  law  of  nations,  and  of  onnpetent  jurisdio-  <^acmnky. 
tion,  deciding  the  question  of  property,  is  conclusive,  if  the 
same  question  arise  in  this  country.  (S)  *    And  thpugh  in  the, 
case  of  Hughes  and  Cornelius,  the  leading  case  on  this,  sub- . 

(1)  Thompson  v.  Smithy  l  SiiL  (3)  Hughes  ?  CcNrneliiis,  i  Show. 

JftO.      Brown  v.  Fninklyn.  Canh.  Rep.  253.     Sir  T.  Ray.  47S.    S.  C. 

476.  Le  Caux  v*  £den»  d  Doug.  soo.  Beroardi  v#  Motleux,  8  Doug.  Rep. , 

Lindo  V.  Rodney,  n.  (l)  ib.  575. 

<2)  Cock|Ht,    July    1801,    Fwk« 
Insur.  490. 


.  *  This  prindpie,  which  is  established  in  our  courts  of  justice,  preTai]» 
also  in  those  or  the  United  States  of  America.  See  4th  vol.  of  Cranchs 
Reports  of  Cases  «cljudged  by  the  Supreme  Court  of  the  United  States, 
pp.  26^.271.  II  2,5  U. 
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ject,  the  question  upon  the  foreign  sentence  arose  in  an  action 
of  trover,  and  not  in  an  action  on  a  poliqr  of  assurance, 
where  the  non-compliance  with  a  warranty  of  neutrality  is  in 
dispute^  yet,  from  that  period  down  to  the  pres^i^  the  doc- 
trine^ there  hdd  down,  has  been  considered  as  applicable  to 
questions  of  warranty  in  actions  on  policies,  as  to  questions 
of  property  in  actions  of  ti^ver.  (1)  And  it  may  now  be  as- 
sumed as  the  settled  doctrine  of  courto  of  English  law,  that 
all  sentences  of  foreign  courts,  of  competent  jurisdiction  to 
decide  questions  of  priz^  are  to  be  received  here  as  conclu- 
sive evidence  in  actions  upon  policies  of  insurance,  cm  every 
sulgect  inunediately  and  properly  within  the  jurisdiction  of 
such  fivdgh  courts,  and  upon  which  they  have  proiessed  to 
decide  judicially'.  (2)  ^  It  is  now  too  late,  said  Mr.  Justice 
Lawrence  (S),  to  estamine  the  practice  of  admitting  these  sen- 
tences to  the  extent  to  which  they  have  been  receivjpd,  snp- 
posHig  that  practice  might  at  first  have  appeared  doubtful. 
On  the  authority  of  those  decinons  men  have  acted  for  a  long 
series  of  years,  and  entered  into  contracts  of  assurance  in  this 
country,  with  a  knowledge  of  such  dedsions,  and  in  expecta- 
tion thait  the  questions,  arising  out  of  such  contracts,  to  whick 
the  decisions  are  applicable,  wiU  be  ruled  by  than.'*  Such  a 
sentence  of  condemnation  will  be  binding  on  the  rights  of 
third  persons,  as  well  as  on  the  parties  to  the  original  suit; 
it  is  cotidusive  betweoi  the  assured  and  die  underwriter, 
with  respect  to  every  fiict,  which  it  profissses  to  decide.  Thus, 
xA^sn  it  proceeds  on  the  ground  of  enem/s  property,  it  is 
conclusive^  tfcat  the  property  bdongs  to  enemies^  not  only 
for  the  immediate  purpose  of  such  a  saitenoe^  but  it  is  binding 
<m  all  courts  and  against  all  persons.  (4)  And  the  sentence 
is  bindings  whether  it  proceed  to  condemn  tlie  ship  expressly 
as  being  oiem/s  property,  or  whether  such  a  ground  of  de- 
cision can  only  be  collected  from  other  parts  of  the  proceed- 


(1)  By  Cbambre  J.»  Lothian  v.  &  Pull.  524.      Baring  v.   Clagett» 

Henderson,  S  Bo6.  &  PulL  515.  3  Bot.  &  Pull.  S14.     See  1  Campb. 

(9)  Bolton  T.  Gladstone,  5  East,  458. 
itfo.    Christie  V.  Secretan,  S  T.  R.        (4)  KindeftleyT.Ghase,Ftark,  Ins. 

190.     Kindersley  v.  Chasd,  IHurtc,  490.    All  the  cases  on  this  snbjecfc 

In8.4S6.  are  there  ooUectect 

(5)  Lothian  v.  Henderson,  J  Bos, 
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ings:  and  this^  although  it  appear  oa  the  &oe  of  the  sentence,* 
that  the  piuse-court  arrived  at  the  condusion  through  the 
medium  of  rules  of  evidence  and    rules  of  presumption, 
established  only  by  the  particular  ordinances  of  Am  own 
countryi  and  not  admissible  cm  general  principles.  (1) 


The  sentence  is  oondosive  evidence  of  the  points,  upon  Eftctof  sen- 
which  it  professes  to  decide*  (2)  Thus,  for  example,  if  it  pro* 
ceeded  upon  the  ground  of  the  property  not  being  neutral^ 
it  is  conclusive  against  the  insured,  that  he  has  not  conqplied 
with  his  warrantiy.  (S)  If  no  special  ground  is  stated,and  the^ 
ship  is  condemned  generally  as  lawful  piize^  it  is  to  be  pre- 
sumed  firom  the  condemnation,  as  no  oth^  cause  appears,  that 
the  sentaice  proceeded  on  the  ground  of  the  property  belongs 
ing  to  an  enemy;  and  the  sentence,  in  such  a  case,  has  beeft 
held  to  «be  conclusive  evidence,  that  the  property  was  not 
neutraL  (4)  In  dbe  case  of  Bemardi  v.  Motteux  (B)^  whext 
there  was  some  ambiguity  in  the  sentence,  so  that  the  pifedae 
ground  of  the  determination  could  not  be  collected,  the  Court 
of  King^s  Bench  considered  themselves  at  liberty  to  esfiamine, 
whether  the  ground,  on  which  the  sentence  proceeded,  btiit 
which  was  not  stated,  actually  fiJsified  the  wananfy  contained 
in  the  poliqr.  Hence  it  fidlows,  that  it  doea  not  lie  on-  the 
T^vtff  who  {produces  the  sentence  to  shew  that  it  has  pro« 
ceeded  on  the  ground  of  enem/s  proper^ ;  but  it  is  incnm* 
bent  OB  the  othar  party,  who  objects  to  the  sentence,  to^shew 
that  it  proceeded  on  some  other  ground.  (6) 

Where  the  sentence  professes  to  be  made  on  parlicntsi 
grounds,  which  are  set  forth  in  the  suitenoe,  but  which  ap- 
pear not  to  warrant  the  eondannation,  the  sentenoe  will  not 

(1)  BokoD  T.  Oladttooe,  5  East,  sur.  469*    Btaiog  v.  Clagett,  5  Bosp 

165.  9  Taunt.  S5.    Barriog  v.  Roy,  Sc  PiiJl.  SOU 

Ex.  Aw.  Comp.  5  East,  99.  (4)  Saloucd  v.  WoodmaSy  FM» 

(3)  Christie  V.  8ecretan.»  s  T.  R.  Ins.  471.  8  T.  R.  444. 

196.    Fisher  v.  Og]e»  1  Campb.  418.  (5)  2  Doug:  574.    3  Bos.  &  PulL 

Everth  v.  Hannam,  9  MarsbaU,  79.  215. 

jyiarsball  v.  Parker,  9  Gampb.  70.  (6)  Kindersley  v.  Chase,  Park,  tnt^ 

(5)  Barzillay  v.  Lewis,  ParL  la-  490. 
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be  cokiclusive  as  to  such  facts.  (1)  Or  if  the  sentence  has  not 
decided  the  question  of  property,  nor  declared  whether  it  be 
neutral,  but  condemned  the  property  as  prize,  solely  on  the 
ground,  that  the  ship  had  violated  an  ex  parte  ordinance,  to 
which  the  neutral  country  had  not  assented,  or  on  the  ground 
of  a  foreign  ordinance  against  the  law  of  nations,  such  a  sen- 
tttice,  though  conclusive  of  the  question  of  prize  or  no  prize, 
would  not  be  conclusive  of  the  fiict,  whether  or  not  the  ship 
were  neutraL  ifi.)  Lastly,  sentences  of  condemnation  in  fordign 
courts  of  prize  are  admissible,  only  where  such  courts  are 
constituted  according  to  the  law  of  nations,  and  exercise  their 
functions  either  in  the  belligerent  country,  or  in  the  country 
of  a  co-bdligerent,  or  ally  in  the  war.  (3)  It  has,  therefore, 
been  determined,  that  a  sentence  pronounced  by  the  au- 
thority of  the  capturing  power,  within  the  dominions  of  a 
neutml  country,  to  which  the  prize  may  have  been  taken,  is 
illegal  (4),  and  consequeitly  would  not  be  admissible  evidence 
to  frUfy  the  warranty  of  neutrality. 

Sentmoe  of         The  sentence  of  any  other  foreign  court  of  competent  ju- 
2JI^****°    risdiction,  directly  deciding  a  question,  which  was  properly 

cognizable  by  the  law  of  the  country,  seems  to  be  conclusive 
here,- if  the  same  question  arise  incidentally  between  the  same 
parties  in  this  country.  Thus  the  sentence  of  a  foreign  court 
of  competent  jurisdiction,  directly  establishing  a  marriage  in 
that  country,  would  be  conclusive  in  any  of  our  courts  on 
the  validity  of  the  marriage.  (5)  So,  where  a  party,  having 
accepted  a  bill  of  exchange  drawn  upon  him  at  Leghorn,  in- 
stituted a  suit  there^  in  which  suit  his  acceptance  was  vacated, 
and,  upon  his  return  to  this  country,  being  sued  again  on  his 
acceptance,  applied  to  the  Court  of  Chancery  for  an  injunc- 
tion and  relief  against  the  second  action.  Lord  Chancellor 

(l)  CaWert  v.  Bo?il»  7  T.  R.  585.  (4)  Havelock  v.  Rockwood,  8  T. 

8  T.  R.  444.  R.  968.    Case  of  the  Flad  Oyen,  8 

(9)  Pollard  v.  Bell,  8  T.  R.444.  T.  R.  S70.  n.  (a);  i  Rob.  Adm.Rep. 

Birdv.  Appl6toii»8T.R.569.    Ba-  135.     Donaldion  v.  Thompson,  1 

riDff  v.  Cliwett,  3  Boe.  and  Pull,  si  5.  Campb.  4S9. 

Bolton  V.  Oladftone,  %  Taunt.  85. 95.  (5)  By  Lord  Hardincke,  in  Roaeh 

See  s  Campb.  154.  v.  Garvan,  1  Vci.  159. 

(3)  Oddy  V.  BoTil,  s  Bait,  473. 
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decided,  that  tbe  cause  was  to  be  determined  by  thd  law 
<^the  country  where  the  bill  was  negotiated,  and,  as  tbe  ac- 
ceptance had  been  there  declared  void  by  a  con^tent  juris** 
dictian,  he  thought  the  sentence  must  here  also  be  con- 
duaiye^  (1)  So^  on  a  criminal  charge  (as,  for  murder  com- 
mitted in.  a  foragn  country,)  an  acquittal  in  that  country 
might  be  pleaded  here  in  bar  to  an  indictment  for  the  same 
ofienoe.(2);  because^  says  Mr«  Justice  BuUer,  a  final  deter- 
minatmi  in  a  court  cf  competent  jurisdiction  is  condusiye 
in  all  courts  of  ooncurnent  jurisdiction* (9)  From  the  two, 
last  cases  the  fidlowing  principle  seems  to  be  properly  dedu^ 
ciUe^  namely,  that  a  par^,  who  has  been  once  discharged 
firom  a  criminal  charge^  or  firom  a  legal  demand^  by  the  sen- 
trace  of  a  foreign  court  of  competent  jurisdiction,  may  pro- 
tect himself  by  that  sentence  against  any  fiwshsuit,  or  prose^ 
€Uti<»»  instituted  here  for  the  same  cause. 

If  an  action  is  brought  in  this  country^  as,  an  action  of  debt  Action  on 
or  assumpsit,  directly  upon  a  foreign  judgment^  die  sentence  j^^^^"^^ 
has  been  considered  primd  focie  evidence  of  the  debt, .  but  not 
ccmdnsive.  Lord  Keayon,  indeed,  in  the  case  of  Galbraith 
y.  Neville  (4),  which,  was  an  action  of  d^t  on  a  judgment  in 
the  supreme  court  of  Jamaica,  said,  he  entertained  serious 
doubts  concerning  the  doctrine  laid  down  in  the  case  of  Walker 
V.  Witter,  (5)  that  foreign  judgments  are  not  binding  upon 
the  parties  here;  and  after  referring  to  a  case,  which  might 
seem  to  point  against  his  qpinion,  he  added,  ^^  that  is  not  an 
authority  for  saying,  that  we  can  revise  the  judgmoits  of  the 
lowest  courts  in  foreign  countries,  where  they  have  competent 
jurisdiction."  However,  Mr.  Justice  Buller,  in  the  same 
case^  said,  **  The  doctrine  which  was  laid  down  in  the  case  of 
Sinclnir  v.  Fraser  has  always  been  considered  the  true  line 
ever  since,  namely,  that  the  foreign  judgment  shall  he  primd 
Jade  evidence  of  the  d^t,  and  conclusive,  till  it  be  impeached 

(1)  BurrowsT.  JeminojSStr.  7JJ.       (4)  1  Doug.  Rc».  5.  n.  (S);  snd 
'  (9)  Hutchinson's   case,    dted    1     5  East  475.  n.  (&>  S^C. 
Show.  Rep.  6.  J  also  in  a  St^.  759.  (5)  l  Doug.  1. 

(5)  BuU.  N.  P.  S45.  Roche's  case, 
1  Leach,  Cr.C  160. 
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by  the  other  party.**  ^  At  to  actions  of  this  sort,''  he  con- 
tinued, ^  see  hoirfiur  the  Court  would  go,  if  what  was  said  in 
the  case  of  Walicer  ▼.  Witter  were  departed  fixNn.  It  was 
there  held,  diat  the  foreign  judgment  was  only  taken  to  be 
primijaeie  evidenee,  tliat  is,  we  will  allow  the  same  finroe  to 
a  foreign  judgment,  that  we  do  to  those  of  our  own  oourts  not 
ofrecord(l)t  but  if  the  mattor  were  carried  fiuther,  we  should 
give  them  more  credit;  we  should  give  then  equal  fiiroe  with 
those  of  courts  of  record  here.  Now  a  foreign  judgment  has 
never  been  considered  as  a  record :  it  cannot  he  diaclared  on 
as  ^nch,  «bA  a  plea  of  nud  tid  record  in  such  a  case  is  a 
mere  rinffi^.  Ho^  then  can  it  have  the  same  obligaloty 
force?  In  riiort,  die  result  is  diis;  Aat  it  is  primdft^ein^ 
denee  of  the  justice  of  die  demand  in  an  action  of  assumpsit^ 
having  no  more  credit  than  is  given  to  every  spedes  of  written 
agreements,  namely,  that  it  shall  be  considered  as  good,  tHl 
it  is  impeached."  And  in  the  case  of  Philips  v.  Hunter  (2), 
'  Eyre  C.  J.sdd,  *^  It  is  in  one  way  <^y,  that  the  sentence  or 

judgment  of  the  court  of  a  foreign  stale  is  examiMMffin  tmr 
courts,  and  that  is,  when  tlie  party  who  daiins  the  beneiit  of 
it  applies  to  our  courts  to  enforce  it.  When  it  is  thus  vohm^ 
tsiily  sttbndtted  to  our  jurisdicdon,  we  treat  it  not  as  obli-* 
gstory  to  die  extent,  to  which  it  would  be  obligatoiy  pjeriiaps 
in  die  country  in  which  It  was  pronounced,  nor  as  obligatory 
to  die  extent,  to  which  by  our  law  sentences  and  judgments 
are  obligatory,  not  as  conclusive,  but  as  matter  in  paisj  as  a 
consideration  prhnijacie  suffici^it  to  raise  a  promise.  We 
examine  It,  as  we  do  all  other  considerations  of  promises,  and 
for  diat  purpose  we  recave  evidence  of  what  the  law  of  die 
fer€%n  state  is,  and  whether  die  judgment  is  warranted  by  the . 
law  *  It  is  now  fully  established,  that  a  judgment  in  a  foreign 
court  is  e>xAj  primd  facie  evidence  of  a  debt,  and  has  the  force 

of  a  simple  contract  between  die  parties* 

*  ■  - 

,  When  it  is  said,  that  a  foreign  judgment  is  evidence  of  a 
debt,  the  rul^  must  obviously  be  understood  with  this  Umitation, 

(1)  Ace.  Ld.  Manifield  in  Herbert       (s)  2  H.  Black.  4io,  in  error. 
T.  Cook,  Willes  Rep.  37.  n.  («). 
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that  nothing  appears  in  the  record  of  theprooeeffings,  on  wfaidi 
the  judgment  is  founded,  contrary  to  reason  and  justice.  If  die 
judgment,  for  example,  should  qopear  to  ha^e  passed  af^ainst 
a  defimdant,  who  does  not  appear  to  have  been  served  with  pro- 
cess, or  to  have  hadany  opportunity  of  defending  the  action, 
such  a  judgment  would  not  be  enforced  by  courts  of  justice  in 
this  country.  This  point  occurred  in  the  case  of  Buchanan 
T.Rucker,  (1)  where  it  appeared  fiaom  the  proceedings,  that  the 
summons  had  been  served  by  nailing  up  a  copy  of  the  dedar- 
utioa  on  the  door  of  the  CQurtF*hons6;  imd  it  was  a^udged, 
that  although  such  m%ht  be  the  practice  abroad,  it  was  a 
practice  inconsistent  with  all  principles  of  justice,  and  that  the 
judgmoit  therefore  could  not  be  made  the  ground  of  an  action 
of  assumpsit  It  will  be  necessary,  tha^fore^  to  prove  that  the 
party  was  duly  summoned,  or,  if  he  is  described  in  the  pro- 
ceedings as  an  absentee,  that  he  had  absented  himself  from  th^ 
country.(8)  With  respect,  to  the  proof  of  his  absence,  that 
feet  might  perhaps  be  mfecrod  from  a  return,  of  non  at  io' 
MK^  to  the  process  issuedagainst  him,  ifit  be  proved,  that  he 
had  been  in  the  country.  (8)  ^ 

Although  the  foreign  judgment  is  only  primdfaae  evidence 
of  a  debt,  for  which  the  suit  abroad  was  instituted,  yet  for 
many  purposes  it  viU  be  conclusive  between  the  parties,  ac- 
ccrdiug  to  the  nature  oS  the  subject-matter,  and  the  purposes 
to  which  the  evidence  is  affiled.  Thps,  wher^  a  covenant 
had  been  made  by  the  defendant,  to  indemnify,  the  plaintiff  from 
all  debts  due  fron^  a  late  partnership,  subsisting  between  the 
plauitiflSi  the  defendant,  and  a  third  person,  and  from  all  suits 
<«  account  rf  WB-payment,  pixM)f  on  the  part  of  the  iJaiBt^ 
that  proceedii^  ha4  been  instituted  iu  a  foreign  court  against 
the  late  partners,  for  the  recovery  of  a  partnership  debt^  ai^ 
that  a  decree  passed  agaiiist  them  for  want  of  ai^  answer^ 
(in  consequence  of  which  a  sequestration  issued  against  the 
estate  of  the  plaintiff,  and  he  was  obliged  to  pay  the  debt,) 

(1)  1  Campb.  6S.    9  East,  192.       (3)  By  Lord  EUenborough,  Cavari 
S.  C.  r.  Stewart,  1  Stark.  S2S. 

(a)  Buchanan  v.  Rucker,  cit   p. 
344.  Cavan  ?.  Stewart,  1  SUrk.  525. 
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is  condustve  eTidenoe,  in  an  action  on  the  covenant  against 
the  defendant,  who  was  a  party  to  the  foreign  suit,  and  wfao^ 
haying  notice,  ought  to  have  appeared  and  made  his  defence ; 
and  the  defendant  is  not  at  liberty  to  shew,  that  the  proceed* 
ings  are  erroneous.  ( 1 ) 


Sect*  III. 

Of  Judgments  in  rem  in  the  Exchequer ^  ly  Commissioiien  (^ 
Excise  J  and  bjf  Colleges  in  the  Universities. 

Judgment  of  ^  JUDGMENT  of  condemnation  in  the  court  of  Exchequer, 
intheexche-  where  proceedmgs  tnxem  have  been  mstituted,  is  ccmdusive 
quer.  evidence  in  any  other  court,  as  to  all  the  world,  that  the 

goods  were  liable  to  be  seized*  (2)  The  jurisdiction  of  the 
court  of  Exchequer  in  this  case  is  not  only  competent,  but 
sole  and  exclusive ;  and  thou^  no  formal  or  express  notice 
is  given  to  the  owner  of  the  goods  in  person,  yet  he  has  suf- 
ficient notice  to  try  the  point  of  forfeiture,  by  the  sdzure  of 
his  property,  by  the  proclamations  according  to  the  'course  of 
.    the  court,  and  by  the  writ  of  appraisement. 

A  record  of  condemnation,  for  adulterating  ^irits,  is  evi- 
doice  between  other  parties ;  but  a  record  of  conviction  for, 
penalties,  which  is  a  proceeding  in  personam  not  in  rem^  is  of  a 
different  nature,  and  subject  to  the  same  rules  as  other  judicial 
proceedings.  In  an  acdon,  therefixre,  for  the  price  of  spirits, 
where  the  defence  was,  that  the  spirits  had  been  adulterated, 
such  record  of  conviction  has  been  held  not  to  be  admissible 
as  proof  of  the  adulteration.  (S)  The  court  of  Exchequer 
decided,  in  the  case  of  the  Attorney  General  v.  King^  (4)  that 
a  record  of  condemnation  of  goods,  proceeding  upon  one  act 

(1)  Tarlaton  v.  Tarleton,  4  Maole  N.  P.  844.    See  also  the  caaes  died 

&  Selw.  SI.     Molony  v.  Gibbons^  in  5 Price,  SOS. 

s  Campb.  50S.  (s)  Hart  ▼.  IkPNamara,  4  Price, 

(S)  Scott  V.  Shearoiaoy  S  Black.  154^  in  note,  by  Gibbs,  Ch.  J.^ 

Rep.  979.    By  Ld.  Kcnyon  C.  J.  in  (4)  5  Price,  195. 
Geycr  ▼.  Asuillar,  7  T.  R.  69S.  Bull. 
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of  parliament,  is  not  evidence  with  respect  to  the  commission 
of  an  offence  charged  under  another  act*  And  Mr.  Baron 
Wood  held,  (1)  in  the  same  case,  that  the  record,  if  admissible 
at  all,  could  not  be  admitted  as  proof  of  any  immaterial  alle- 
gation, which  might  be  contained  in  the  record.  (2) 

Whether  a  condemnation  by  the  commissioners  of  excise  Condemn- 
ought  to  have  the  same  conclusive  operation,  as  a  judgment  misiSonen^f " 
of  condemnation  in  the  court  of  Exchequer,  has  not  been  excise, 
clearly  settled.  In  the  case  of  Henshaw  v.  Pleasance,  which 
was  an  action  of  trespass,  brought  against  a  revenue  officer, 
for  seizing  goods  supposed  to  have  been  irregularly  lodged 
and  concealed,  a  sentence  of  condemnation  by  commissioners 
of  excise  was  offered  as  conclusive  evidence  against  the  plain- 
tiff; but  Mr.  Justice  Blackstone,  who  tried  the  cause  (3),  re- 
fused to  admit  it  to  that  extent,  directing  the  Jury  that  such  a 
sentence  was  evidence,  but  not  like  a  condemnation  in  the 
ExchequjBT,  conclusive.  On  a  motion  afterwards  for  a  new 
trial,  upon  this  supposed  misdirection,  the  Court  of  Common 
Pleas  confirmed  the  Judge's  opinion.  ^^  The  reasons  and 
authorities,"  it  was  said,  ^^  relied  on  in  the  case  of  Scott  v. 
Shearman,  and  other  cases  of  the  same  kind,  extend  only  to 
condemnations  in  the  Exdiequer,  which  is  the  king's  supreme 
court  of  revenue,  but  not  to  the  inferior  jurisdiction  of  the 
boards  of  excise  and  customs." 

From  the  report  of  the  case  of  Scott  v.  Shearman,  it  ap- 
pears (4),  that  the  ground  of  Mr.  Justice  Blackstone's  opinion 
was,  "  that  implicit  credit  ought  to  be  given  to  any  judgment 
in  a  court  of  record,  which  has  competent  jurisdiction  of.  the 
subject-matter,  and  that  the  jurisdiction  of  the  Court  of  Ex- 
chequer was  in  such  a  case  not  only  competent,  but  sole  and 
exclusive."  The  opinions  of  C  J.  De  Grey  and  the  other 
Judges  are  not  reported.  They  agreed  in  thinking  the  judg* 
ment  of  condemnation  in  the  Court  of  Exchequer  conclusive 

Ti)  5  Price,  p.  811.  (3)Lond.    SitL    1778,    2  Black. 

I    (2)  See  supra,  p.  319.  Rep.  1 174. 

(4)  2  Black.  Rep.  979. 

VOL.    I.  A  A 
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tevidence  of  the  right  of  seizure,  but  it -does  not  appear  whether 
they  thought  it  conclusive,  on  the  ground  of  its  being  a  judg- 
ment of  a  court  of  record.  Nor  is  this  reason  stated  as  the 
ground  of  determination  in  any  of  the  authorities  referred  to 
by  Mr.  Just  Blackstone.  A  different  principle  was  certainly 
established  in  the  case  of  the  Duchess  of  Kingston  (1),  where 
De  Grey  C.  J.,  in  an  elaborate  judgment,  delivered  the  una- 
nimous opinion  of  the  Judges ;  and  it  is  observable,  that  he 
pronounced  this  judgment  within  a  ye«r  after  the  determin- 
ation of  the  court  in  the  case  61  Scott  and  Shearman.  The 
principle,  there  established,  is  not  confined  to  the  judgments  of 
courts  of  record,  some  of  which  are  of  a  very  inferior  descrip- 
tion, but  extends  equally  to  every  court  of  competent  or  ex- 
clusive jurisdiction ;  and  the  examples  cited  by  C.  J.  De  Grey, 
in  illustration  of  this  principle,  sxe  ail  drawn  firom  the  pro- 
'  ceedings  in  ecclesiastical  courts,  none  of  which  are  classed 
among  courts  of  record.  It  seems  therefore  correct  to  infer, 
from  the  rule  established  in  the  Duchess  of  Kingston's  case, 
as  well  as  from  analogy  to  several  cases  mentioned  in  the 
course  of  the  present  chapter,  that  a  sentence  of  ccMidemnadon 
by  commissioners  of  excise  will  be  conclusive^  on  the  right  of 
sdzure  coming  incidentally  into  question  in  any  other  oour^ 
in  all  cases  where  by  act  of  parliament  they  have  a  sole  or 
exclusive  jurisdiction. 

In  support  of  this  position,  the  following  authorities  may 
be  cited.  First,  in  an  action  of  trover  against  commissioners  of 
excise  (2),  for  levying  the  plaintiff's  goods  by  their  warrant 
under  statute  12  C.  2.  c.  23.,  die  point  was,  whether,  after 
they  had  adjudged  low  wines  to  be  strcmg  wines  perfectly 
made,  their  judgment  could  be  drawn  in  question  again,  so 
as  to  make  the  officers  chargeable.  The  court  gave  judg* 
ment  for  the  plaintiff,  on  the  ground,  that  the  defendants  had 
exceeded  their  jurisdiction.  Rainsford  B.  said,  diat  the  de- 
fendants might  well  enough  have  justified  by  virtue  of  an 

(\)  11  St.  Tr.  261.  C.  J.,  in  Dr.  Groenvelt  ?.  Dr.  Bur- 

(S)  Terry    v.     Huntington    and    well,  1  Ld,  Raym.  471. 
others,  Hardr.  4  so./ cited  by  Holt 
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authority  frcnn  die  commissioiierB  of  excise,  who  9t%  judgas 
of  the  fyct,  and  whose  authority  is  not  traversable  by  the 
plaintijB^  and  that  the  phunti£P  here  must  hare  taken  his  re- 
medy by  appeal  and  no  otherwise*  But  if  the  commissioners 
exceed  their  authority  and  that  appear  to  the  Court)  then 
th^  proceedings  are  coram  non  judtce^  and  an  action  of  tre^ 
pius  lies.  But  if  that  does  not  appear,  it  must  be  otherwise. 
Hal^  C.  B.,  and  the  other  judges  present,  argued  to  the  same 
eifecL 

In  another  case,  which  was  an  action  of  trespass  against 
convnissicNiers  of  exdse  for  taking  the  plaintiff's  ra^ney  (1), 
th<^  defendants  pleaded  not  guilty,  and  gave  in  evidence  their 
warrant  and  a  judgment  against  the  plainti£^  on  an  informr 
ation  against  hii^  for  an  o£fence  against  an  excise  law.  It  was 
obgected,  on  behalf  of  the  plainti£^  that  this  judgment  was  not 
peremptory,  and  th^t  the  pimntiff  in  this  action  was  at  liberty 
Id  disprove  the  truth  of  the  matter  of  fiict,  upon  which  the  de- 
fendants  grounded  their  judgment.  But  this  was  denied  by 
the  Court,  and  a  distinction  was  taken,  namely,  that  if  the 
oommissioiiers  had  intermeddled  with  a  thing  which  was  not 
within  their  jurisdiction,  then  all  is  coram  non  judice^  and 
that  may  be  given  in  evidence  upon  this  action;  but  it  is 
otherwise^  if  they  ^re  only  mistaken  in  their  judgment  in  a 
matter  withiii  their  cognizance,  for  that  is  not  enquirable, 
otherwise  than  upon  an  appeal. 

A  third  case  may  be  cited  to  the  same  effect.  In  an  action 
of  trover  for  a  quantity  of  tea  (2),  it  appeared  in  evidence 
that  the  plaintiff  sent  the  tea  for  one  Lloyd  with  a  permit,  but 
the  porter  in  his  way  called  at  the  house  of  one  R.,  and 
set  it  down  there^  where  the  defendant,  an  excise  officer, 
seized  it,  as  forfeited  for  being  brought  to  R.'s  house  for  R.'s 
use  without  a  permit  to  that  place,  according  to  the  statute 

(1)  Fuller  T.  Fetch,  before  Holt,  C.  J^   Sittings  after  Easter  Term 

C.  J.,  Cartb.  549.    Rqp.  temp.  Holt,  1749,  1  Harar.  Law  Tracts^  p.  468. 

9S7.  S.  C.  D.  from  FoffiTs  MS. 

(s)  Roberts  ▼.  Fortune,  before  Lee 
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'10  G.  1.  c.  10.  s.  16.  Upon  not  guilty  pleaded,  the  defendant, 
to  shew  that  the  property  was  out  of  the  plaintiff,  produced  a 
condemnation  by  the  commissioners  of  excise  upon  an  inform* 
ation  against  R.  for  receiving  this  tea  without  a  permit,  which 
sentence,  it  was  insisted,  was  conclusive  evidence  of  that  fact, 
being  a  judgment  before  a  proper  jurisdiction.  On  the  other 
side  it  was  insisted,  that  the  plaintiff  was  no  party  to  the  suit; 
that  R.  had  nothing  to  do  with  the  tea;  and  that,  if  he  made  a 
feigned  defence,  or,  as  the  case  was,  made  de&ult,  yet  the 
plaintiff  ought  not  to  be  affected  by  that,  but  mfght  shew, 
that  this  was  a  case  not  subject  to  forfeiture.  But  Lee  C.  J. 
said,  ^*  The  judgment  of  forfeiture  is  a  judgment  on  the  thing 
itself.  How  the  tea  came  to  R.'s  house  was  a  matter  proper 
for  the  consideration  of  thejcommissioners;  and,  if  the  plaui- 
dff  was  wiDing  to  liave  defended  the  suit,  he  might  have  come 
injpro  interesse  suoj  which,  as  he  has  not  done,  his  property  is 
bound.  There  is  no  more  in  this  than  the  common  case, 
namely,  that  courts  of  law  pay  such  deference  to  the  judgment 
of  each  other  in  matters  within  their  jurisdiction,  that  the  first 
determination  by  a  proper  authority  ought  to  prevail :  so  that, 
the  tea  being  forfeited,  the  property  could  not  be  in  the  plain- 
tiff."    And  upon  this  the  plaintiff  was  nonsuited. 

Acquittal.  An  acquittal  in   the  Exchequer  was  considered  by  Lord 

Kenyon,  in  the  case  of  Cooke  v.  Sholl(]),  to  be  conclusive 
evidence  of  the  illegality  of  tlie  seizure.  That  was  an  action 
of  trover  for  several  pipes  of  wine  seized  by  the  defendant  for 
want  of  a  permit.  At  the  trial  of  the  cause,  tlie  plaintiff  gave 
in  evidence  a  record  of  acquittal  in  the  Court  of  Exchequer. 
The  defendant  then  insisted,  that,  under  the  circumstances  of 
this  case,  the  permit  had  expired,  before  the  seizure  was 
made ;  and  Mr.  Justice  Heath,  who  tried  the  cause,  was  of 
that  opinion;  but,  on  its  being  suggested,  that  there  had 
been  a  different  determination  in  the  Court  of  Exchequer, 
he  reserved  the  point  for  the  opinion  of  the  Court  of  King^s 

(;i)  5  T.  R.  255.»  irod  see  a  case  in  12  Via.  Ab.  (A.  b.  S8.}pl.  i.  before 
PnceB.acc.       ' 
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Bench,  with  liberty  to  enter  a  verdict  for  the  defendant,  if  it 
should  be  adjudged  for  him.  When  the  case  came  before-  the 
Court,  Lord  Kenyon  thought  the  record  of  acquittal  p,re- 
cluded  all  reasoning. on  the  construction  of  the  permit;  but 
as  the  question  respecting,  the  judgment  of  acquittal  was  not 
upon,  the  record,  and  the  only  question  was  on  the  construc- 
tion of  the  permit,  a  verdict  was  entered  for  the  defendant. 
This^  case,  therefore,  has  not  determined,  that  an  acquittal 
in  the  Exchequer  would  be  conclusive  evidence  of  the  ill&T 
gality  of  a  seizure,  although  certainly  that  appears  to  have 
been  tlie  opinion  of  Lord  Kenyon.  It  may  be  observed,  that 
an  acquittal  does  not,  like  a  conviction,  ascertain  any  precise 
fact..  The  sentence  migbt.have  proceeded  on  the  ground,  that 
sufficient  evidence  was  not  produced,  on  the  part.of  the  crown, 
to  warrant  the  seizure ;  and  though  the  sentence  may  be  conclu- 
sive as  against  the  crown,  it  seems  reasonable,  that  it  should  not 
have  such  a  conclusive  operati(Mi,  in  an  action  for  seizing  the 
property,  against  a  third  person,  who  was  not  a  party  with  the 
crown  in  the  original  proceedings,  and  had  no  notice  or  op^ 
portunity  for  supporting  the  condemnation.. 

The  principle,  which  has  been  before  laid  down  as  appli-> 
cable  to  the  sentences  of  courts  of  justice,  seems  to  apply 
equally  to  the  judicial  proceedings  of  other  tribunals,  which 
are  invested  with  an  exclusive  or  peculiar  jurisdiction.  A  Sentence  of 
sentence  of  deprivation  or  expulsion  of  one  of  the  members  by  college, 
of  a  college,  by  the  master  and  fellows,  or  by  the  visitor,  on 
an  appeal,  upon  a  subject  within  their  jurisdiction,  is  con- 
clusive in  courts-  of  law.  And-  the  justice  of  their  decision 
cannot  be  questioned  even  in.  the  King's  Bench,  though  it 
belongs  to  that  court  to  control  them,  if  they  exceed  the 
bounds  of  their  jurisdiction.  On  this  principle,  a  mandamus, 
to  restore  the  fellow  of  a  college,  has  been  frequently  re- 
fused. (1)  In  the  case  of  Philips  v.  Bury,  it  was  decided,  on 
an  appeal  to  the  House  of  LordS)  that  a  sentence  of  depriv« 

(1)  Dr.  Widrington'8  case,  1  Lev.  25.    Dr.  Patrick^  case,  1'  Lev.  6S^ 
case  of  New  College,  2  Lev.  H, 

AA  3 


358  Of  Judgments  in  rem  in  Eax^hequer^  8^.  [Ch.  S. 

ation,  by  the  visitor  of  a  college  acting  within  the  limits  of  his 
visitatorial  jurisdiction,  was  conclusive  evidence  in  an  action 
of  ejectment  for  one  of  the  college  estates;  and  the  judgment 
of  the  Court  of  King^s  Bench^  which  had  been  given  on  the 
opinions  of  three  Judges  against  the  opinion  of  Lord  Holt, 
was  reversed.  (1)  And  in  the  last  case  on  this  subject,  which 
was  a  prosecution  for  an  assault  in  turning  out  of  a  college 
one  who  had  been  expelled,  the  Court  of  King^s  Bench  deter- 
mined, that  evidence  impeaching  the  sentence  of  expulsion  had 
been  properly  rejected  at  the  trial.  (^) 

It  is  a  general  rule,  with  respect  to  special  and  limited 
jurisdictions,  that  where  a  person  acts  as  judge,  (that  is,  where 
he  has  over  the  subject-matter  a  general  jurisdiction,  which  he 
has  not  exceeded,}  he  will  not  be  liable  to  have  his  judgment 
examined  in  an  action  brought  against  him«  (S)  Thus  if  an 
ecclesiastical  Judge  proceeds  to  excommunicate  in  a  cause,  in 
which  he  has  jurisdiction  over  the  subject-matter,  he  will  not 
be  liable  to  an  action,  although  he  proceed  to  excommunicate 
erroneously ;  but  if  he  excommunicates  in  a  matter,  in  whidi 
lie  has  no  jurisdiction,  he  will  be  liable  to  an  action.  (4)  And 
where  a  statute  provides,  that  the  judgment  of  commissioners, 
appointed  by  the  act,  shall  be  final,  their  decision  is  con-^ 
dusive,  and  cannot  be  questioned  in  any  collateral  pro- 
ceeding. It  has  therefore  been  held,  that  a  certificate  firom 
commissioners  for  settling  the  debts  of  the  army,  stating  that 
so  much  was  due  fi'om  the  defendant  (an  army-agent)  to  the 
plaintiff*  (an  officer),  was  conclusive  in  an  action  brought  to 
recover  the  money ;  and  that  no  evidence  could  be  received 
to  shew,  that  the  commissioners  had  formed  a  wrong  judg- 
ment. (5) 


(1)  Philips  T.   Bury*   Skin.  447*  (4)  Ackerley  v.    Parkinson    and 

1  Ld.  Raym.  5  S.  C.    2  T.  R.  346.  Mawdesley,  3  Maule  &  Selw.  411. 

S.  C.  (5)  Moody  V.  Thurston,  1  Str.  481 . 

is)  R.  V.  Grundon»Cowp.515.  ruled  by  Pratt  C.  J.;   and  a  new 

3)  Marshalsea  case,   10  Rep»  76.  trial  afterwards  refused  by  the  whole 

Dr.  Groenvelt  v.  Dr.  BurweU,  1  Ld.  Court*     See  also  Lane  ▼.  Hegbeig, 

Rav.484.  467.;  1  Salk.  396.    S.  C.  Bull.  N.P.  19.;  Earl  of  Radnor  ▼. 

Miller  V.  Seare,  s  Black.  Rep.  114^.  Reeve,  2  Bos.  &  Pull.  391. 
Moses  V.  Macferlan,  ante,  p.  521 . 
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CHAP.  IV. 

Of  certain  other  Judicial  Proceedings. 

"UL^E.  proceed  now  to*  treat  of  the  admissibility  of  certain 
other  judicial  proceedings ;  and,  in  the  present  chapter, 
it  is  proposed  to  consider,  first,  the  admissibility  of  pro- 
ceedings in  Chancery;  secondly,  the  admissibility  of  deposi- 
tions on  interrogatories,  of  depositions  taken  before  justices 
of  the  peace  and  coroners,  of  inquisitions  taken  by  coroners, 
of  certain  other  inquisitions,  of  depositions  and  judgments  in. 
inferior  courts,  of  awards,  and  of  certificates. 

Sect.  I.. 
Of  Proceedings  in  Chancery.^ 

A  DECREE  in  the  Court  of  Chancery,  may  be  given  in  evi-  Decree, 
dence  on  the  same  footing,  and  under  the  same  limitations,  as 
the  verdict  or  judgment  of  a  court  of  common  law.  (1) 

The  common  opinion  used  to  be,  that  a  bill  in  Chancery,  Bill 
which  had  been  followed  up  by  other  proceedings,  was  ad- 
missible in  evidence  against  the  complainant,  as  an  admis- 
sion of  facts.  (1)    *^  The  allegations  in  the  biU,  it  was  said,, 
must  be  supposed  to  be  true :  nor  is  it  to  be  presumed,  that  the 
bill  was  preferred  by  a  counsel  or  solicitor,,  without  the  privity 
of  the  party  himsel£  (2)"     However,  it  is  notorious,  that  many 
of  the  &cts  stated   in   the  biU  are  the  mere  suggestions  of 
counsel,  made  for  the  purpose  of  extorting  an  answer  from 
the  defendant     The  general  rule  therefore  is,  that  a  bill  in 
Chancery  will  not  be  evidence,  excqpt  to  shew,  that,  such  a  bill 
did  exist,  and  that  certain  fiu^ts  were  in  issue  between  the 
parties,  in  order  to  introduce  the  answer  or  the  deJKMStions  of 

(1)  See  ante, p.  319.  Gilb.  £v.4S.     WooUett  ?.  Robeits, 

(2)  Snow  V.  Phillipif  1  Sid.  331.    i  Chao.  Cat.  64.  cointra. 
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witnesses  (1):  it  is  not  to  be  admitted  as  evidence,  in  courts 
of  law,  to  prove  any  facts  either  alleged  or  denied  in  the 
bill.  (2)  Lord  Kenyon,  indeed,  is  reported  to  have  admitted 
a  bill  in  Chancery,  filed  by  an  ancestor,  to  be  evidence  of  a 
pedigree  there  stated,  as  a  declaration  in  the  &mily.  (S)  But 
it  was  resolved  by  the  Judges  in  the  Banbury  peerage  case,  on 
a  question  put  to  them  by  the  House  of  Lords,  that  a  bill 
in  equity,  or  depositions,  cannot  be  received  in  evidence 
in  the  courts  below,  on  the  trial  of  an  action  of  ejectment^ 
against  a  party  not  claiming  or  deriving  in  any  manner  und^ 
the  plainti£P  or  defendant  in  the  Chancery  suit,  either  as 
evidence  of  the  facts  therein  deposed  to,  or  as  declarations 
respecting  pedigree.  (4)  And  even  if  the  bill  or  depositions 
could  be  received,  some  extrinsic  proof  must  be  given  of  the 
relationship  between  the  complainant  and  the  party  whose 
pedigree  is  disputed.  It  .would  not  be  sufficient,  that  the 
bin  purports  to  have  been  filed  by  a  relation.  In  the  Ban- 
bury peerage  case  before  mentioned,  where  C.  D.'s  legitimacy 
was  in  question,  the  complainant  offered  in  evidence  a  bill  filed 
in  C.  D.'s  name  by  E.  F.  his  uncle  and  next  firiend,  stating  his 
legitimacy,  but  there  was  no  proof  that  E.  F.  was  his  uncle: 
the  Judges,  being  referred  to  for  their  opinion,  were  unani- 
mous, that  extrinsic  proof  of  the  relationship  was  essential, 
and  the  bill,  which  was  above  150  years  old,  was  accordingly 
rejected.  (4) 

Answer.  Answers  in  Chancery  are  confessions  on  oath,  and  there- 

fore sti'ong  evidence  against  the  party  who  makes  them. 
When  an  answer  is  read,  all  the  parts  must  be  taken 
together,  connected,  and  entire.  If  only  a  part  is  read  in 
evidence,  the  other  party  is  entitled  to  have  the  whole  read  (5); 

(1)  Lord  Ferrers  v.  ShHey,  Fite-  (4)  MS.  case  in  2  Selw.  N.  P.  685. 
g^b.  196.  Bull.  N.  P.  S55.  Bower-  Feb.  1809.  See  also  Berkeley  Peer- 
man  v.  Syboum,7T.R.  5.  l  Wightw.  age  case,  supra,  p.  S48.;  and  Free- 
595.  man  y.  Phillipps,  supra,  p.  246. 

(9)   Banbury   Peerage   case,   re-  (5)  By  Holt  C.J.  Lyncny.  Clarke, 

ported  from  MS.  in  2  Selw.  N.  P.  5  Salk.  \53.    Earl  of  Bath  y.  Batt€r- 

685-  sea,  5  Mod.  9. 

(5)  Taylor  v.  Cole,  sitt.  after  HU. 
term,  1799,  7  T.  R.  5.  n. 
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and  if,  on  exoeptions  being  taken,  a  second  answer  is  put  in^ 
the  defendant  may  insist  upon  having  that  also  read,  to  ^plain 
what  he  swore  in  his  first  answer.  (1)  This  is  the  genenl 
rule,  when  an  answer  of  either  party  to  the  suit  is  given  in 
evidence  against  him,  to  prove  a  point  in  issue.  But  if  an 
answer  is  produced,  merely  for  the  purpose  of  shewing  the 
incompetency  of  a  witness, '  who  has  in  his  answer  admitted 
himself  interested  in  the  event  of  the  cause,  that  part  only  is 
to  be  read  which  states  the  ground  of  interest  (2) ;  for  if 
the  witness  is  incompetent,  his  evidence  ought  not  to  be  re- 
ceived in  any  form ;  on  the  other  hand,  if  he  is  competent,  he 
ought  to  be  examined  vivd  voce  in  open  court. 

When  you  read  the  answer  of  a  party,  says  Ch.  B.  Gilbert, 
the  confession  must  be  all  taken  together :  you  shall  not  take 
only  what  makes  (against  him,  and  leave  out  what  makes  for 
him ;  for  the  answer  is  read  as  the  sense  of  the  party.  (S) 
But  although  the  defendant  may  regularly  insist  on  having  the 
whole  of  the  answer  read,  that,  by  comparing  the  several 
parts  with  each  other,  the  true  meaning  and  extent  of  the  ad- 
missions may  be  more  clearly  understood,  it  will  not  therefore 
follow,  that  all  the  parts  of  his  statements  are  equally  credible, 
or  that  every  thing,  which  he  asserts,  is  io  be  admitted^  as 
strictly  proved.  I^  for  example  he  states  a  fec^  not  firomhis 
own  knowledge)  but  on  mere  report,  that  would  not  be  evi- 
dence in  his  favour;  as,  on  the  other  hand,  it  would  not  be 
evidence  against  him,  in  case  he  had  acknowledged  the  re- 
port to  be  different  The  objection  is,  not  that  he  speaks  in 
•his  own  behalf,  for  that  difficulty  is  waved  by  the  other  party, 
who  o£fers  the  answer  in  evidence,  but  that  he.  speaks  from 
hearsay,  and  has  not  the  means  of  knowledge^  which  alone  can  . 
be  resorted  to.  In  the  case  of  Roe  on  demise  of  Pellatt  and 
others  against  Femurs  (4),  where  the  defendant  gave  in  evi- 
dence an  answer  by  the  lessors  of  the  plaintifl^  Mr.  Justice 

(1)  R.  v.  Carr,  i  Sid.  418.    Bull       (4)  2  Bos.  &  PulL  542.  548.    See 
N.  P.  237.    See  ante>  p.  109.  also  the  remark  of  Lord  Mansfield, 

(2)  Sparin  Y.  Drax,  trial  at  bar,  in  Bermon  v.  Woodbridge,  2  Doug. 
Bull.  N.  P.  238.  788. 

(3)  Gilb.  £v.  44.  Sec  ante,  p.  109. 
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CSambre,  observing  upcxt  the  d^ree  of  positive  proo(  whidi 
the  lesson  of  the  plaintifFhild  drawn  from  the  answer  in  their 
own  ftyonr^  expressed  himself  thus:^^^^  It  is  tnie^  that  the 
answer  was  introduced  into  the  eause  by  the  defendant,  on 
whose  behalf  some  parts  of  it  were  read.  But  in  those  parts, 
on  which  the  lessors  of  the  plaintifiP  relied,  they  speak  only  to 
what  *^  they  have  heard  as  truth/'  I  think  that  was  not  ad-> 
missible  evidence  fi>r  it  a{^)ears  to  me,  that  where  one  party 
reads  a  part  of  tiie  answer  of  the  other  party  in  evidence,  he 
makes  the  whole  admissible  only  so  fiur  as  to  wave  any  objection 
to  the  competency  of  the  testimony  of  the  party  making 
the  answer,  and  that  he  does  not  thereby  admit  as  evidence 
all  the  fiu^ts,  which  may  happai  to  have  been  stated  by  way 
of  hearsay  only,  in  the  course  of  the  answer  to  a  bill  filed  for 
discovery.  This  point,  he  added,,  does  not  indeed  appear  to 
have  been  contested  at  the  triaL  Had  it  been  contested,  I 
should  have  thought  the  court  bound  to  send  the  case  down 
for  a  new  trial/' 

Evidence  An  answer  to  a  bill  filed  in  the  Court  of  Exchequer,  in  a  suit 

agains  pnvy.    inn^m^^^j  g^j.  tithe-hay  by  a  vicar  against  the  rector  and  others 

(o^wnets  of  lands  in  the  parish),  in  which  answer  the  defond* 
ittits  disputed  the  vicar's  clQJm,  and  declared  that  the  tithes  in 
question  belonged  to  the  i^ctor^  will  be  evidence,  in  an  acticm 
iat  dtiies  by  a  succeeding  rector  agiinst  owners  or  occupiers 
of  the  same  lands,  for  the  tithes  of  which  the  former  suit  was 
instituted.  (1)  ^  This  appears  to  me,"  said  Lord  Ellen- 
borough)  ^  not  to  be  re^  imer  eiios  acta^  but  mtw  eotdem acta; 
and  was  not  only  evidence^  but  strong  evidence,  agunst  the  de- 
fendant, who  stood  in  the  same  place,  by  derivation  of  dde  and 
by  legal  obligation,  as  the  fortn^  occupier  of  the  same  land;  and 
that  former  owner^  upon  his  oath)  in  a  suit  againcft  him  by 
the  viciu*,  has  declared  diat  the  tithe  is  due  to  the  redxR^  and 
not  to  die  vicar;  and  now  that  same  person,  in^ffict^  (thatis, 

(0  Lady  Dartmouth  v.  Robert!,  tib  v.  Chaloner,  3  Gwill.  1  aS7.    Ash- 

IS  fiast,  534.    I'he  flult  was  abaiii-  by  ▼.  Power,  3  Gwill.  1SS9.    Benson 

doned  by  the  vicar,  who  from  that  V.  Olive,  S  Gwill.  701.    Barl  of  Sitf- 

time  had  acquiesced.    Sec  also  Tra-  se^  v.  Temple,  1  lA,  Raym.  910. 
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the  present  owner,  who  purchased  of  the  former  owner  iSbt 
very  lands,  over  whid^  tithes  were  now  dahned,)  it  deraign- 
ing  the  title  of  the  rector  in&vour  of  the  vicar.''  The  akiswer 
is  admissible  in  evidence,  althoilgh  a  decree  is  not  shewn  to 
have  been  made  in  the  suit  (I);  and  proof  of  an  examined 
copy  will  be  sufficient  proof  of  the  answer.  (1) 

The  answer  of  a  minor  by  his  guardian  is  not  evidence  Answer  of 
against  him  (2);  because,  in  reality,  it  is  the  guardian's  ^'^^^^' 
answer.  The  guardian  is  sworn,  not  the  minor,  who  possibly 
may  know  nothing  of  its  contents.  And  therefore  an  answer, 
purporting  to  be  the  answer  of  a  minor  by  his  mother  and 
guardian,  may  be  read  against  the  mother  in  another  cause, 
in  which  she  is  defeidahl  in  her  own  c&pacity.(S) 

The  answer  of  one  defendant,  generally  speakings  is  not  evi-  Of  co-defend- 
dence  against  a  co-defendant  (4) ;  for  if  that  were  allowed,  a  *"'* 
plaintiff  might  make  one  of  his  friends  a  defendant^  for  the  pur- 
pose of  procuring  an  at^wer  in  his  &vour  against  the  co-de- 
fendant, who  would  have  no  oppottunity  of  cross<-eJuimination. 
But  as  an  admission  by  &Mb  of  two  paktners,  concerning 
joint  contracts  during  the  partnership,  is  good  evidente  to 
charge  die  other  paMner  in  an  action  against  him  alone  (5) : 
so,  in  an  action  by  a  creditor  agidnst  some  of  the  partnership 
firm,  the  answer  of  another  partner  to  a  bill,  filed  by  other 
creditors,  has  b^en  teceived  in  evidence  against  the  defendants, 
not  indeed  to  prove  the  partnership,  but,  that  being  established, 
as  an  admission  against  those  who  ate  as  one  perton  with  him 
in  interest.  (6) 

It  does   not  i^pear  to  have  been  expressly  determined.  Of  married 
whether  an  answer  by  a  married  woman  can  be  used  as  cvi-  ^®™*°- 

(n  See  note  (l)>  P*  362.  (5)  Wood  and  others,  Assimes 

(s;  Eccleston  v.  Fettv,  Cartb.  79.  of  Hus«ey  and  otheTB^  v.  Braddick, 

5  P.  Wms.  S97.   Gilb.  Ew.  44.  Cow-  1  Taunt;  Rep.  104.    Seeailte,  p.  99. 

line  V.  Ely,  9  Starkie,  N*  P.  C.  366.  (6)  Grant  v.  Jackson  and  othem^ 

(s)  Beasley  v.  Magrath,  9  Schoale  Peake,  N*  P.  C.  sos.    See  Lueas  v. 

and  Lefroy's  Rep.  64.  De  La  Cour,  1  Maule&  Selw.  850^; 

(4)  Wych  V.  Meal,  3  P.  Wms.  51 1*  also  p.  09.,  supra* 
19  Yes.  361. 
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dence  against  her  in  an  action  after  the  husband's  death.  In 
the  case  of  Wrottesley  against  Bendish  and  his  wife  (1),  (where 
it  was  argued,  that  the  wife  was  not  bound  to  answer,  on  the 
ground,  that  the  answer  could  not  be  read  against  her  husband^ 
nor  against  herself,  as  she  is  supposed  to  be  under  the  control 
of  the  husband,  and.  not  to  answer  freely),  the  Lord  Chan- 
cellor said,  ^^  he  would  not  give  any  opinion,  whether  the 
answer  may  be  read  against  the  wife,  when  discovert :  but  as,, 
in  all  times  heretofore,  the  wife  as  well  as  the  husband  had 
been  compelled  to  answer,  he  would  not  overthrow  what  had 
been  the  constant  practice.'' 

Depofiitions.         Depositions  in  a  suit  in  Chancery,  which  are  tlie  written 

examinations  of  witnesses  taken  by  officers  of  the  court,  or  taken 
by  commissioners  specially  appointed*  for  the  purpose,  may  be 
given  in  evidence  in  an  action  at  conmion  law,  on/ the  same 
miut4;er,  between  the  same  parties,  or  between  any  who  claim 
under  them,  if  it  can  be  proved  at  the  time  of  the  trial  that 
the  deponent  is  dead  (2) ;  or,  that  he  cannot  be  found  after 
strict  enquiry  (S) ;  or,  that  he  has  been  subpoenaed,  and  is  un- 
able to  attend  from  sickness  (4);  or  if  it  can  be  proved,  that 
he  has  been  kept  away  by  the  contrivance  of  the  other 
party  (5);  or  that  he  is  out  of  the  kingdom,  or  not  amenable 
to  the  process  of  the  court.  (6)  In  either  of  these  cases,  de- 
positions are  admissible  in  evidence.  But  if  the  witness  him- 
self is  in  a  state  to  be  produced,  his.  depositions  cannot  be 
received.  The  party  who  wishes  to  have  the  benefit  of  his 
testimony,  ought,  if  he  is  able,  to  bring  him  forward,  that  he 
may  undergo  an  open  examination,  in  the  face  of  the  public, 

(l)  Z  P.  Wms.  337.    See  Bairon  l  Mod.  sss.   Adm.  per  cur.  in  Kins- 

V.  Grillard,  5  Ve&.  &  Beam.  166  man  v.  Crooke,  trial  at  bar,  9  Ld. 

(8)  Godb.  p.  195.  pi.   276.  &  p.  Ray.  1166.      lAtk.  445.     Gilb.  Ev. 

326.  pi.  418.    Fry  V.  Wood,  l  Atk.  54.    Bull.  N.  P.  259.      I   Yes.  & 

Rep.  445.    Coker  t.  Farewell,  2  P.  Beam.  22.  340.      Jones  v.  Jones, 

Wms.  565.     Gilb.  £▼.  54.    Bull.  1  Cox.  Gas  184. 

N.  P.  239.  (5)  Bull.  N.  P.  245. 

(3)  See  cases  in  (2).  Benson  t.  (6)  I  Atk.  Rep.  445.  Lord  Al- 
Obve,  before  Reynolds  C.  B.  2  Str.  tbam  v.  Earl  of  Anglesey,  tr.  at  bar 
920.  in  K.  B.,  Gilb.  £q.  Cas.  16. 18. 

(4)  Luttrcl  V.  Reyael  and  others, 
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before  tlie  jury  and  the  court:  a  mode  of  enquiry  generally 
more  conducive  than  any  other,  to  the  discovery  of  truth. 

It  is  the  common  practice  in  the  Court  of  Chancery,  when 
an  issue  or  trial  at  law  is  directed,  to.  make  an  order,  that  the 
depositions  of  witnesses  shall  be  read  in  evidence,  if  it  be'sa- 
tis&ctorily  proved  at  the  time  of  the  trial,  that  they  are  unable 
to  attend  in  person.  (1)  But  this  ord^  is  not  made,  for  the 
purpose  of  making  that  admissible  in  evidence,  which  is  of  a 
nature  not  strictly  admissible  in  courts  of  common  law,  but 
for  the  convenience  of  the  parlies.  For  if  depositions  are 
offered  at  the  trial  without  such  an  order,  the  whole  record, 
bill,  answer,  &c.  must  be  proved ;  but  if  there  is  an  order  for 
reading  the  depositions,  the  court  of  law  will  read  them 
without  going  through  the  regular  and  strict  course,  which 
is  generally  necessary  for  the  purpose  of  making  them  evi- 
dence. (2) 

When  a  witness  has  been  examined  on  interrogatories, 
and  afterwards  happens  to  become  interested,  the  Court  of 
Chancery  has  allowed  his  depositions  to  be  read  for  him, 
as  evidence  in  his  own  suit,  on  a  biU  of  revivor.  (3)  <<  This,'^ 
said  Lord  Hardwicke,  ^^  has  been  allowed  on  just  reason : 
because  his  evidence  must  be  taken,  as  it  stood  at  the  time  of  < 

his  examination,  which  should  not  be  set  aside,  unless  it  could 
be  supplied  by  other  evidence."  (4)  But  i^  different  rule  has 
been  established  in  courts  of  common  law.  It  was  resolved  in 
Till/s  case,  by  the  unanimous  opinions  of  the  courts  of  Icing's 
Bench  and  Common  Pleas,  that  a  party  to  an  action  of  eject- 
ment could  not  give  in  evidence  his  own  depositions,  though 
he  had  made  them  at  a  time  when  he  was  perfectly  disin- 
terested. (5) 


(1)  Corbet  v.  Corbet,  1  Ves.  &  (4)  In  G\yn  v.  Bank  of  England, 

Bram.  540.  3  Ves.  42. 

(S)  Pahner  v.  Ld.  Ajrlesbuiy,  15  (5)  Till/s  case,  1  Salk.  S86.    See 

Ves.  176.  also  Holcroft  v.  Smith,  £q.  Cas.  Ab. 

(3)  Goss  V.  Tracv,  2  Vern.  699.  224.;  Baker  v.  Lord  Fairtaz,  1  Str. 

1  P.  Wms.  287.  S.  C.  Haws  v.  Hand,  loi. ;  Bull.  N.  P.  242. 
sAtk.  615. 
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EYidence  Depositions  are  not  to  be  admitted  in  evidence  for  a  party 

^  to  the  suit)  against  a  stranger,  who  was  not  a  par^,  nor 

dums  under  either  of  the  parties  (1) ;  nor  can  they  be  used 
by  a  stranger  against  one  of  the  parties.  (2)  An  exception 
has  been  made  in  cases»  where  the  question  bcm  the  existence 
of  a  custom,  or*on  the  right  to  tolls,  or  where  hearsay  and 
rqputation  would  be  good  evidence  (S);  and  in  sudi  cases, 
d^K)sitiops  are  admissible  in  evidence,  in  a  suit  between 
•other  parties,  provided  they  have  not  been  made  poU  Uiem 
moUmu  But  if  the  question  at  issue  is  precisely  the  same  in 
both  suits,  the  dqx)(5itk>ns  in  the  fimner  suit  cannot  be  ad- 
mitted. (4) 

On  leading  Depositions  in  a  suit,  instituted  for  the  purpose  of  perpe* 

^  '  toadng  testunony ,  are  not  objectionable,  on  the  ground  that 

the  interrogatoriefl^  in  answer  to  which  they  were  made,  were 
leading  interrogatories,  and  such  as  could  not  regularly  be 
put  on  the  examination  of  a  witness:  for  the  party,  against 
whom  the  depositions  were  originally  made,  had  an  opportuniQr 
of  objecting  to  them,  and  might  have  applied  to.  have  them 
expunged,  instead  of  whkh  he  allowed  publication  to  pass, 
and  the  evidence  to  be  exemplified;  the  objecti<»,  there- 
fore, though  it  might  have  been  taken  with  effect  in  the  first 
instance,  was  now  too  late,  after  such  an  acquiescence  by  the 
^eity*  So  wh^re  interrogatories  and  cross-interrogatories  have 
been  exhibited  by  the  parties  to  a  suit,  the  answers  of  the 
witness  cannot  be  obgeeted  to  at  the  trial,  as  inadmissible  on 
the  ground*  that  he  was  interested^  and  ought  to  have  had 
areleaae  prmous  to  his  ftxamination  {5);  fiN",  after  cross-inter- 
l^Qgfrtyiriefft  the  o^actkm  is  too  bte. 


(1)  Hob.  Rep.  155.    s  RolL  Ab.  (5)  Dull.  N.  P.  fl59.     See  ante, 

679.   pL  8.      Cooke  t.  Fountain.  p.S86. 

1  Vem.  41S.      As  to  the  general  (4)  Berkeley  ^oenn  case,  mpny 

pvincipke,    tee  mpia,  p.  MS.   and  p.  S48.    Freeman  v.  rhillips,  sujn^ 

S  Price,  454.               ^  p.  346.. 

(s)  Rittbwortk   V.  Countess    of  (5)  Ogle  v«Pkleski,Holt  N.P»C 

Pembroke  and  Curner,  Haitkr.  47S.  485. 
Gilb.]gv.  55.    See  ante,  p.  9fl5. 
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When  a  bill  has  been  dismissed,  the  rule  respecting  the  After  bill  dis- 
admissibility  of  the  d^ositions  has  been  laid  dpwa  with  the  "^'^^ 
following  distinction.  If  the  bill  was  dismissedi  because  th^ 
court  considered  the  matter  to  be  unfit  for  equity  to  decree9 
the  depositions  may  still  be  given  in  evidence,  provided  the 
subject-matter  of  the  suit  was  regularly  before  the  court,  and 
within  its  jurisdiction.  (1)  But  if  the  suit  in  equity  be  dis* 
missed  for  the  irregularity  of  the  complainant,  it  has  been 
said,  that  the  depositions  in  that  cause  cannot  be  read  in  any 
fresh  suit  Thusj  where  a  devisee  brings  a  bill  of  revivor,  on 
a  suit  commenced  by  his  devisor,  and  depositions  are  taken,  and 
then  the  cause  on  the  hearing  is  dismissed,  oa  the  ground  that 
a  devisee,  daimii^  as  a  purchaser  and  not  by  representationy 
cannot  bring  a  bill  of  revivor,  the  devisee  will  not  be  allowed^ 
on  exhibitixi^  a  new  orij^bal  bill,  to  use  the  former  deposit 
tions ;  for  in  the  first  cause^  in  which  the  complainant  mis- 
toe^  his  remedy,  there  was  no  complaint  xegularly  befinse 
the  court,  and  consequently  there  could  not  x^gidaily  be  any 
depositions.  (2) 

If  the  witness  after  being  examined  de  bene  esse  should  die.  Before  an- 
before  the  defendant  puts  in  his  answer,  his  deposition  cannot  "^^  ^"^  '"* 
be  read  (3),  because  the  opposite  parly  had  not  the  power 
of  cross-examination  ;  and  the  rule  of  common  law  is  strict, 
that  no  evideac*.  shall  be  admitted,  but  what  is  or  might  have 
been  under  the  examination  of  both  parties^  "  In  suph  a 
eas^"  says  Ch.  B.  Gilbert  (4),  *^the  course  is  to  m^ve  the 
court  of  Chanoery,  that  the  deposition  of  the  deceased  wit* 
nass  should  be  read ;  and,  if  the  court  a?e  cause,  they  will 
order  it,  and  thk  order  will  bind  the  parties  to  assent  to  thu9 
reading  of  such  depositions^  thou|^  it  does  not  buvl  ti^e  court 
of  nisi  prius." 

il)  Smith  T.Veale,lLd.Rsy.  755.  Ford  y.  Guy,  cited  in  Howard  v. 

(s)  Backhouse  t.  Middletoo    and  Tremaine,  1  Show.  563.    Piercy  t 

others,  Chan.  Cas.  175.    OilU  £v.    ,  S  Jon.  \e$.    Bull.  N.  P.  jMO. 

56.  (4)  Gilb.  Ey.  57,  5S.    BoU.  N.  P. 

(3) ▼.  Browne,  Hardr.  S4^.  944^.    Ann  see  Marden,  v.  'Bound, 

Dtttton  V.  Colt,  Sir  T,  Ray,  595.  a.  1  Vera.  0^1 . 
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The  reason  why  depositions  are  not  read  in  evidence,  be- 
fore the  defendant  has  put  in  his  answer,  has  been  before 
mentioned  to  be,  because  it  does  not  otherwise  appear,  that  the 
adverse  party  had  liberty  to  cross-examine.  This  reason  will 
not  apply,  where  the  defendant  is  in  contempt  for  refusing  to 
answer.  If  the  adverse  party,  says  Ch.  B.  Gilbert,  had  been 
in  contempt,  then  the  depositions  of  the  witnesses  shall  be 
admitted,  for  then  it  is  the  fault  of  the  objector,  that  he  did 
not  cross-examine  the  witnesses,  since  be  would  not  join  the 
examination.  (1)  This  subject  came  before  the  court  of 
King^s  Bench  in  the  course  of  Cazenove  v.  Vaughan.  (2) ; 
from  which  it  now  appears  to  be  clearly  settled,  that  deposi- 
tions are  not  allowed  to  be  read  in  evidence,  before  answer 
put  in,  or  before  the  party  is  in  contempt,  unless  he  has 
had  an  opportunity  of  cross-examining ;  but  if  he  has  had 
such  an  opportuni^,  and  has  omitted  to  avail  himself  of  it, 
he  cannot  afterwards  make  that  a  ground  for  objecting  to  the 
depositions  as  evidence. 


tones. 


Sect.  II. 

Of  Depositions^  Inquisitions^  Examinations^  4^.  Src. 

Depontions  DEPOSITIONS  are  frequently  taken  with  the  consent  of  the 

on  interroga-    parties  to  a  suit,  when  a  material  witness  is  about  to  leave  the 

kingdom,  or  resides  abroad.  (3)  These  depositions  may 
be  given  in  evidence,  if  at  the  time  of  the  trial  the  witness 
has  quitted  the  country ;  (4)  and  they  are  admissible  in  cri- 
minal, as  well  as  in  dvil,  cases.  (5)  But  if  the  trial  comes  on 
before  his  departure,  or  after  his  return,  the  depositions 
cannot  be  read.  This  rule,  however,  is  not  to  be  taken  so 
strictiy,  as  to  make  it  absolutely  necessary,  that  a  witness,  who 

i  1 )  Gilb.  £t.  56.  (4)  Anon,  case,  S  Salk.  691 . 

{%\  1  Mauie  &  Sel.  4.  Is)  R.  t.  Morphew,  2  Maule  & 

(3)  See  ante,  p.  14.    As  to  the    Sdw.  608. 
mode  of  taking  tne  examination  on 
inlenrogatories,  see  s  Tidd.  Pr.  854. 
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18  about  to  go  abroad)  should  be  (m  his  voyage,  when  the  tsfial 
comes  onu  t  If  the  ship  has  sailed,  though  it  may  have  put 
back — or  if  the  witness  be  on  board,  and  the  ship  ready  to  sail, 
though  prevented  by  contrary  winds — that  seems  to  be  sujffi- 
dent.  (1)  But  it  would  not  be  sufficient  to  shew,  that  the  wit- 
ness is  a  seafaring  man,  and  that  he  lately  belonged  to  a  vessel 
lying  at  a  certain  place,  without  proving  that  some  effi>rt  had 
been  recently  made  to  procure  his  attendance.  (2) 

Where  an  indictment  or  information  is  exhibited  in  the  Dcnosittons 
King's  Bench  for  an  offence  committed  in  India,  or  where  a  ^  ^^^^ 
suk  has  been  commenced  in  any  court  in  this  country  for  a 
cause  of  action  arising  in  India  (3),  the  depositions  of  wit** 
nesses  may  be  obtained  under  the  provisions  of  the  statute 
15  G.  3.  c.  63.  ss.  40.  &  44.  This  statute  enacts,  that  the 
court  may  award  a  writ  of  mandamus  to  the  Judges  of  the 
courts  in  India,  as  the  case  may  require,  for  the  examination 
of  witnesses,  who  are  to  be  examined  publicly  in  the  court, 
upon  oath  administered  according  to  the  form  of  theirt  several 
religiona;  and  these  depositions,  duly  taken  and  retunned,  in 
the  form  prescribed  by  the  act,  are  to  be  allowed  and  deemed 
as  good  and  competent  evidence,  as  if  the  Mritnesses  had  been 
swprn  at  the  trial,  and  examined  viva  voce.* 

Justices  of  the  peace  are  enabled  and  directed  to  take  the  Depositloiu 

depositions  of  witnesses  in  cases  of  felony,  by  the  statutes  Wprejutticeg 
^  .^'     i^  of  peace* 

1  &  2  Ph.  &  M.  c.  13.  s.  4.,  and  2  &  3  Ph.  &  M.  c  10.  (4) 
By  the  first  of  these  statutes,  *^  justices  of  the  peace,  when  any 
person  is  brought  before  them  for  manslaughter  or  felony,  being 

(1)  Fonsick  y.  Acar,  6  Esp.  N.        {3)  Francisco  v.  Gilmore,  1  Bo«. 
P.  C.  92.    Ward  v.  Wells,  1  Taunt,    &  Pull.  177. 
461.  (4)  1  Hal.  P.  C.  905.  58S.    S  Hal. 

(8)  Falconer  v.  Hanson,  1  Canipb.    P.  C.  53.     Tong*s  case,   Kel.  19. 
17S.  Palne's  case,  l  Salk.  2S1.    Wood- 

cock's case,  8  Leach,  Cr.  C.  565. 


*  Other  statutes  of  a  similar  nature  are  cited  in  chap.  1.  p.  15. 

VOL.  I.  B  B 
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baiitdl>l6  by  Isnr,  shall,  befinre  any  bailment,  take  tbe  examiii* 
$^n  of  the  prifloner,  and  the  ezaminatioii  of  them  who  bring 
blm,  of  the  fact  and  circumstances  thereof  and  the  same,  or  as 
much  as  may  be  material  to  prove  the  tdoay,  shall  pat  in  writ- 
ing before  tb^  make  the  bailment;  which  examination,  with 
the  baihneiit,  the  said  justices  shall  certify  at  the  next  general 
gaol  detiyery  to  be  holden  within  the  limits  of  their  com- 
mission." 

As  tliis  statute  extended  only  to  bailable  felonies,  and  not 
tocases  where  the  justice  committed  a  prisoner  on  suspidon 
of  manslan^ter  or  ^ony,  (in  which  cases,  however,  the 
examinatioii  of  a  prisoner,  and  of  those  who  brought  htm 
beibte  the  magistrate,  was  more  necessary,  than  where  the 
paiaoner  was  bailed,)  it  was  therefore  enacted  by  statute 
<  St  6  Ph.  &  M.  c  10^  <<  that  the  justice,  before  he  shall 
comaut  Ji  pviaoner,  brought  before  him  on  suspicion  of  man- 
shutghter  or  felony,  shall  take  the  examination  of  the  prisoner, 
and  the  information  of  those  who  bring  him,  of  the  foct  and 
dromatance  thereof  and  ahall  put  the  same,  or  aa  moch 
thereof  as  shall  be  material  to  prove  the  fidony,  in  writing, 
wichin  two  days  after  the  said  examinatioii,  and  the  same 
shall  certify  in  such  form,  and  at  such  time,  as  he  ought  to 
do,  if  such  prisoner  so  committed  had  been  baUed." 

1.  ^I^fien  evi«       In  ^^  construction  of  these  statutes,  it  seems  now  to  be 

settled  (1),  that  the  deposition  of  a  witness,  taken  upon 
oadi  (S),  in  the  presence  of  a  prisoner,  (S)  who  has  been 
hvought  before  the  magistrate  on  a  charge  of  folony,  may  be 
given  in  evidence  on  the  trial  of  an  indictment  for  the  same 
felony.  If  it  be  proved  on  oath  to  the  satis&ction  of  the  Court, 

(1)  Sec  Hawk.  P.  C  bw  s.  c  46.  (5)  R.t.  Pfeyne»  SMod.  iss.dted 

t.  15.  hy  Ld.  KeoyoD,  5  T.  R.  795.  Wood- 

(S)  1  Hale,  P.  C.  505.  5S6.  8  Hal.  cock's  caie,  9  Leach^  Cr.  C.  566.  R. 

P«C»58.  ISO.  9S4.    DaltoiL  Joftt.  T.  VipcMit,9BuiT.ll65.    R.V.MH 

c.  1  u.  p.  869.    BttlL  N.  P.  949.  gler, Leacb,  Gr. C.  95B. 
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that  the  infonnant  is  dead(l)»  or  not  able  to  traveled),  or 
that  he  is  kept  away  by  the  means  and  cxxitrifaDce  of  the 
prisoner  (5);  provided  also,  that  the  deposition^  oflfered  io 
evidence,  is  proved  to  be  the  same,  as  was  sworn  before  the 
justice,  witboQt  any  alteration.  (4)  Before  the  statate  of 
nnlip  and  Mary,  a  dqmitbn  taken  before  a  justifie  of  the 
county,  where  a  felony  was  committed,  woold  not  have  been 
evidence,  even  though  the  witness  had  died,  or  was  unable  to 
traveL  (5) 

The  deposition  onght  to  be  taken  as  neariyas  possible  in  9.  Howtdkea. 
the  words  used  by  the  deponent;  the  statute  raquiriog  thf 
magbtrate  to  take  the  information  of  thoae^  who  biiag  the 
{Mrisoner,  BodpiU  tie  same^  or  as  muck  thereof  as  shall  be  nMe^ 
rialtopraoethefdotig^  m  writing.  It  has  been  before  ob- 
served, that  the  information  shoidd  be  taken  in  the  pueaenoeof 
the  prisoner,  to  give  him  an  q>portunily  of  cross-^examiniag. 
The  prisoner  is  usually  allowed  to  be  present  from  the  com* 
mencement  of  the  eaamiaataon;  but  in  case  any  pai!t  of  the 
information  lias  been  taken  while  he  was  not  prases^  it 
will  be  necessaiy  to  have  that  part  afterwards  read  over 
distinctly  in  the  presence  of  the  prisoner  and  the  deponent ; 
and  if  the  deponent  then  swear  to  the  truth  <tf  the  stalemcat 
in  die  prisoner's  presence^  this  will  be  a  regular  taldug  of 
the  information,  and  the  deposition  may  be  used  against  die 
priaoaer.  (6) 

It  is  not  essential  to  the  validity  ci  depositions,  that  ftbi^ 
should  be  signed  by  the  deceased  witness.     In  Hamming's 

(l)  4th  Res.  in  Ld.  Moriey'scase,  P.  C.5t.  Kek  5S*^  the  case  of  dspo- 

SLeL  S$,    BromwiGh's  case,  1  Lev,  dtions  before  a  coroner. 
180.    Dalt.  c.  111.  p.  56^.    Adm.        (3)  Kel.  55.    Fost.  Disc  p.  J37. 

per  Car.  in  Payn^  ease,  1  Sslk.  ssi.  Harrison't  case,  48t.  Tt.  408. 
HaL  p.  C  005.    BoiL  N.  P.  S4S.       (4)  i  Hal.  P.  C  305.  S  Hal.  P.  C. 

Case  of  Fleming    and   Windham,  5S.    Kel.  65. 
0  Leach,  Cr.  G.  a96.     Westbeer's       (5)  5  T.  R.  7ia  rsa. 
case,  1  Leach,  Gr«  C.  14.  On  which       (6)  R.  v.  Smith,  a  Stark]e,N.  P.  a 

case  the  depoiitiont  were  thos^  of  a  sos.  Holt,  614.  S.C.    By  the  opinion 

deceased  accooq^ce.)  of  the  Jo^gia,  to  whom  the  point  war 

(9)  1  Hal.  p.  C.  505. 5a6.    S  Hal.  referred  by  Lord  Ch.  B.  Richards. 
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obse,  6h  an  indictment  for  a  rape,  all  the  Judges  ooncurred  in 
t^inion,  that  the  depositions  of  a  girt  deceased,  on  whose 
person  the  crime  had  been  committed,  taken  on  oath  by  the 
conuiatting  magistrate,  had  been  properly  admitted  in  evi- 
dence at  the  trial,  though  the  depositions  were  not  signed  by 
the  deceased.  (1)  The  infermadona  against  the  prisoner  are 
to  be  taken  on  oath ;  the  examination  of  the  prisoner,  not 
upon  oath;  (%)  Parol  evidence,  to  add  to,  or  vary,  the  de- 
position, 'is  not  admissible.  (S) 

.«.  fifid«ace         The  information  of  witnesses,  taken  before  justices  of  the 
felony.  P^<u^  cannot  be  given  in  evi^nce  cm  an  indictment  for  a  mis- 

demeanor, (as,  on  an  ii^rmation  for  publishing  a  libel,)  or  in 
civil  actions,  or  on  an  appeal  for  murder,  (4)     Nor  can  a  con- 
viction for  petty  treason  be  grounded  on  such  evidence  (5) ;  for 
the  statute  1  Ed.  6.  c.  12.  s.  22.  enacts,  ^*  that  no  person  shall 
■be  indicted,  amugned,  condemned,  or  convicted,   for   any 
-olbnce  of  treason  or  petty  treason,  unless  he  be  accused  by 
'two  si^cient  and  lawful  witnesses,  or  shall  willingly  without 
violence  confess  the  same;"  and  this  is  confirmed  by  statute 
5  &  6  Ed«  6*  c«  11.  &  12«,  which  enacts,  <^  that  no  person  shall 
.be  indicted,  arraigned,  condemned,  convicted,  or  attainted,  Jbr 
tnyof  the  treasons  specified  in  the  act,  or  foir  any  other  trea* 
'Sons,  uiJiess  the  offender  be  accused  by  two  lawful  accusera; 
^whidi  said  accusers,  at  the  time  of  the  arraignment  of  theparly 
,   accused,  shall  be  brought  in  person  before  the  party  so  accused, 
and  avow  and  maintain  what  they  have  to  say  against  the  said 
"party,  to' prove  him  guilty  of: the  treasons  or  ofiences  contained 
in  the  bill  of  indictment  against  the  party  arraigned;  un- 
less the  said  party  arraigned  shall  willingly  without  violence 
xonfoss  the  same*"     However,  as  a  prisoner  may  be  convicted 
of  murder  on  an  indictment  for  petty  treason,  the  deposi- 
tions ase  admissible  in  evidence  to  support  a  conviction  of 

.  (1)  Case  of  Flemraing  and  Wind-  mer  Am.  1S17,  by  HolroydJ.    An4 

iiam,  t  Leach,  Cr.  C.  996.  see  R.  t.  Smith,  vol.  i.  1  is. 

C«^  See  ante,  p.  1  is.  (4)  R. ▼.  Fkrnie,  i  Ld.  Ray.  7Sa. 

•    (3)  R.  V.  ITiornton,  Warw.  Sum-  (5)  Fostt  Dbc.  357. 
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murder,  though  not  snffidmt  to  support  a  conviction  of  petty 
treason*  (1) 

The  words  of  the  statute  1  8c  2  Ph.  &  M«  c.  13.  s.  4.  whidi  4.  Deporition, 
are  also  referred  to  and  adopted  by  stat  2  &  3  Ph.  &  M.  ^^^  couutr. 
c.  10.,  are,  ^*  that  the  justices  shall  certify  the  examination 
taken  before  them  at  the  next  general  gaol^leliyery  within  the 
limits  of  thdr  oommiasion."  It  often  happens  that  the  felon 
is  taken  and  examined  by  a  magistrate  in  a  county,  where  the 
oSence  was  not  committed ;  in  such  a  case,  the  examinations 
and  informations  are  to  be  transmitted  into  the  county  where 
the  felon  is  indicted,  and  may  there  be  read  in  eyidenoe 
against  him,  though  the  magistrate  had  not  origmal  cognisance 
c^  the  offence.  (2) 

As  informations,  when  judicially  and  regularly  taken^  are  5.  Depofidoo^ 
evidence  against  a  prisoner,  if  the  informant  dies  before  llie  ^jtnen. 
trial ;  so,  on  the  other  hand,  where  the  informant  himself  gives 
evidence,  the  informations  may  be  used,  on  the  part  of  the 
prisoner,  fo  contradict  his  testimony.     One  of  the  objects  of 
the  legislature  in  passing  the  statutes,  was  to  enable  the  judge 
and  jury,  before  whom  the  prisoner  is  tried,  to  see  whether  the 
witnesses  at  the  trial  are  consistent  with  the  account  g^ven  by 
them  before  the  committing  magistrate.  (3)    Thus,  it  was  ad-- 
mitted  in  Lord  Staffi)rd's  case  (4),  that  the  deposition  of  a 
witness,  taken  before  a  justice  of  the  peace,  might  be  read,  at 
the  desire  of  the  prisoner,  in  order  to  take  off  the  credit  of  the 
witness,  by  shewing  a  variance  between  the  deposition  and 
the  evidence  given  in  court  vivd  voce. 

The  statute  1  &2Ph.&M.e.I3.  s.5.  enacts,  **  that  every  DmmtioM 
coroner  upon  an  inquisition  before  him  found,  whereby  any  coroDer.. 

(1)  Radbourne's  case,  2  Leacb,  (4)  5  St.  Tr.  p.  191.  Hawk.  P.  C. 
Cr.  C.  51fl.  Swan's  case.  Post.  Disc  b.  2.  c.  46.  s.  88.  hf  tfae  law  of 
106.  Scotland,  the  deposiuon  of  a  wit- 

(2)  Dale.  Just  c.  1 11 .  p.  369.  ness  cannot  be  produced  at  the  trials 
2  Hal.  P.  C.285.  Cro.  Car.  213.  to  discredit  his  testimony.  See 
And  see  St.  44  G.  i5.  c.  92.  Hume's  Commentaiy  on  the  Crim. 

(5)  See  the  judgment  in  Lambe's  Law  of  Scotland,  vol.ii.  p.  S67.|  and* 
case,  2  Leach,  Cr.  C.  633.  Bnrnett's  Treatise,  p.  464. 
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person  shall  be  indicted  for  murder  or  nmBslMighter)  or  as 
accessory  before  the  murder,  shall  put  in  writing  die  eAct  of 
the  evidence  given  to  the  jury  before  him,  being  material ;  and 
flhaU  certify  the  same  evidence,  together  with  the  inquiaitlon 
or  indictment  before  him  taken  and  found,  at  or  before  the 
time  of  the  trial  thereof  to  be  had/' 

On  tins  statute  it  has  been  resolved  unanimously  by  all  the 
Judges,  Aat  in  case  any  of  the  witnesses,  who  have  beea  eza-^ 
mined  before  the  coroner,  are  dead,  or  unable  to  travd,  or 
kqpt  out  of  the  way  by  the  means  and  contrivanoe  of  the  pri- 
soner, thdr  dqKMJtions  may  be  read  on  the  trial  of  the  pri- 
soner, die  coroner  first  proving^  that  they  are  die  same  which 
he  took  upon  oath,  widiout  any  addition  or  alteration*  (1) 
And  proof,  that  the  witness  has  been  enquired  after  and  is 
not  to  be  found,  has  been  thou^t  sufficient  to  authorise  the 
^reading  of  the  depositions.  (&)  The  statute  requires  the 
ooroner  <*  to  pitt  in  writing  the  effect  of  the  evidence  given  to 
the  jury  before  him  being  material ;"  the  true  meaning  of 
winch  appears  to  be^  that  he  should  at  least  take  down  die 
plain  and  obvious  meaning  of  the  words  spoken  by  the  wit- 
nesses, and  not  merely  to  state  what,  in  his  judgment,  was  the 
result  of  the  evidence. 

It  does  not  iq[>pear  firom  the  report  of  either  of  die  cases 
above  dted,  whether  the  depositions  were  taken  by  the  coro- 
ner in  die  presence  of  the  prisoner.  But  it  seems  to  be  the 
prevailing  opinion,  that  they  are  admissible,  though  the  pri- 
soner may  have  been  absent  at  the  time  of  taking  the  inqui- 
sition* A  book  of  aodiority  (S),  after  stating  the  general  rule, 
that  depositions. are  not  evidence,  where  there  cannot  be  a 
cross-cQumdnation,  adds,  by  way  of  excq[>tion,  ^*  yet,  if  the 
witnesses,  examined  on  a  coroner's  inquest,  be  dead  or  beyond 


(1)  Lord  Morley's  case,  Kd.  55.  case,  before  Holt  C.  X,  Atkins  J., 

Thatcher's  case,  2  Jon.  5S.    Broni*i  and  Nevil  J.,  4  St  Tr.  496.    Contra 

wich's  case,  i  Lev.  180.    Gilb.£v.  4th  Res.  in   Lord  Morle/s  case, 

^4*  Kel.  $5. 

(8}  Adqi.  per.  Cur.  in  Harrisoa*«  (5)  Bull.  N.  P.  842 
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MBy  ikmx  dtfOKiidos  nmj  be  read ;  finr  the  ooraner  is  aa  o& 
fieer  iq[ipainted  on  behalf  of  the  puhUc,  to  make  enqiury  about 
the  JBatten  within  his  jnrifidictioii."  And  In  the  caee  of  the  * 
King  against  the  Inhabitants  of  ErfeweU  (l),  (where  Mt.  Jnst 
Buller*  in  support  of  his  opinion  on  the  ease  then  before  the 
Court,  stated^  that  depositions  before  a  coroner  had  long  been 
settled  to  be  good  evidence,  though  the  person  accused  be  not 
present  when  they  are  taken,  nor  ever  heard  of  them  till  the 
moment  when  th^  are  produced  against  him,)  Lord  Keoyon, 
wjio  differed  fixMn  Mr.  Justice  Buller  on  the  principal  (piestion, 
said  (8),  that  the  case,  alluded  to,  wasanexcquionfoondedcm 
the  statute  of  Philip  and  Mary.  Besides,  he  added,  the  ex- 
amination before  the  coaronec  is  an  inquest  of  offiee;  it  is  a 
timnsBCtion  of  notoriety,  to  which  every  person  has  a  right  of 
access ;  and  writs  oi  ad  quod  damnum  have  been  frequently 
set  aside,  for  want  of  this  notoriety  in  the  execution  of  dmn 
by  the  sheriff.  To  this  e£bct  also  Lord  Hale  lays  it  down(5) 
that  the  coroner's  inquest  must  hear  evidence  on  oath  as  well 
for  the  party  accused  as  for  the  king^  if  it  be  oflbred  to  them; 
because  the  proceeding  is  not  so  much  an  aocusatiim  on  an 
indictment,  as  an  inquisition  of  office  to  enquire  tnilyi  how  the 
party  came  to  his  death ;  and  for  an  omission  in  this  mqpect 
an  biqnisatioii  d[Jldo  dlf  ser  has  been  quashed. 

An  inquisition  %Xfdo  de  4e,  taken  before  the  coroner  .ugier  inquiittionbj 
visum  corporis^  is  considered  by  Lord  Cdie  to  be  oottdu*  ^■^oer.  - 
sive  evidence  of  the  &ct  against  the  executors  or  administra- 
tors of  the  deceased.  (4)  But  Lord  Hal%  in  his  Pleas  of  the 
Crown  (5)^  is  of  a  diArent  opinion,  justly  concaving  it  unre»* 
sonaU^  that  they  should  be  oondnded,  and  loee  the  goods  of 
the  deceased  without  an  answer,  by  an  inquisition  which  may 
be  takm  by  the  coroner  behmd  their  backs.  And  it  is  now 
settled  that  such  an  inquisition  may  be  removed  into  the  King's 

(I)  S  T.  R.  715.  (4)  3  Inst  ss. 

(2Y  5  T.R.  722.  is)  1  Pi.  Cr.  41S.    1  fisst,  t.  C. 

(3)  1  PL  Cr.  415.     2  PI.  Cr.  60.     389. 

Schorejr*!  case,  i  Leacb^  Cr.  C  5o. 
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Bench,  and  traversed  by  tbe  executora  and  administnliorB  of 
the  deceased.  (1)  If  it  be  found  by  the  coroner's  inquiaitian^ 
in  case  of  the  death  c^one  who  is  notJUo  de  se^  that  the  per- 
son, who  committed  the  offence,  fled  for  it,  the  authoritiea 
hold  this  finding  to  be  conclusiye  and  not  trarersable ;  ye^ 
upon  principle,  it  seems  that  the  one  case  is  as  properly 
traversable  as  the  other.  (2) 

loquisition  of       There  are  various  other  kinds  of  inqukition  of  office^  whicli^ 
'  if  rqpilarly  taken,  and  under  a  competent  authori^,  will  be 

admitted  by  courts  of  law  as  evidence  of  the  facts  there  found* 
Some  inquisitions  are  taken  on  an  enquiry  made  by  the  sherifl^ 
or  coroner,  or  escheator,  by  virtue  of  their  o£Bce,  or  under  a 
writ  directed  to  them  for  that  purpose :  others  are  taken  by 
commissioners,  especially  appointed  to  examine  witnesses  on 
oath,  and  enquire  into  the  several  matters  specified*  These 
inquisitions  are  evidence  of  the  focts  there  found,  even  against 
third  persons.  An  inquisition  of  escheat,  for  instance,  is  evi* 
dence,  in  any  suit  and  between  any  parties,  that  the  penson, 
who  was  the  subject  of  enquiry,  died  without  issue,  as  the 
commissioners  have  stated.  This  kind  of  inquisition  is  pre- 
sented on  the  oath  of  a  jury,  and  is  a  formal  and  solemn 
V  finding  of  the  several  &cts.  The  escheators  are  bound  to 
meet  in  a  public  and  open  place ;  and  every  person  is  to  be 
allowed  to  give  evidence  openly  in  their  presence.  (S)  On  an 
inquisition  also  under  a  writ  of  extent,  as  to  the  eflBscts  in 
possession  of  a  party,  a  person  claiming  property  in  the 
efiects,  which  are  the  subject  of  enquiry,  may  put  questiois  to 
the  witnesses  examined  on  the  part  of  the  prosecutor ;  and  if 
the  sherifi*  refuse  to  allow  such  questions,  the  inquisition  will 

(1)  See  1  Saund.  B69.  note  l.  by  (3)  St  1  H.  8.  c.8.    An  soooont 

the  Editor,  who  has  there  collected  of  tnese  inquisitions,  pod  moriem, 

the  cases  on  this  subject    As  to  the  may  be  seen  in  the  Report  of  the 

duty  of  the  coroner  in  taking  an  in-  Proceedings   of  Commissioners   of 

quest,  see  Stat  iH.  8.  c.  8.  Public   Records,   Append.    (F.  1.) 

(a)  See  n.  (l),  and  Hawk.  b.  S.  p.  63.    An  account  also  of  inqui- 

c.  0.  s.  S4,'  sidons  ad  4^iod  damnum  may  be  seen 

in  the  same  Report,  App.  (F.  s.} 


Sect  2.]      Of  DepoHthnSf  InqtddtiMs^  8^.  377 

be  iiregiilary   and   the  extent  may  on  this  groand  be  set 
aside.  (1) 

An  mqiiiskion  of  lonacy  is  evidence  on  the  trial  of  an  in- 
dictment, to  Aew  that  the  prisoner  was  insane,  when  be  com-* 
mitted  the  ofience.(2)  Such  inquisitions  are  evidence  eyen 
against  third  persons^  who  were  strangers  to  the  proceeding*  • 
Thus,  in  a  case,  where  an  inquisition  of  lunacy  was  ofiered  as 
evidence  to  affect  the  rights  of  third  persons,  and  objected 
against  as  res  inter  alios  acta^  Lord  Hardwicke  over-ruled  the 
objeetion,  and  said  that  inquisitions  ci  lunacy,  and  likewise 
other  inquisitions,  as  past  mortem^  &c,  are  always  admitted  to 
be  read,  but  not  conclusive.  (S)  And  in  an  action  upon  • 
bond,  against  the  executors  of  the  obligor,  an  inquisition  of  - 
lunacy  has  been'  admitted,  under  the  plea  of  nan  estjactumf' 
for  the  purpose  of  shewing  that  the  obligor  had  been  a  luna- 
tic fiom  a  certain  time,  as  found  by  the  inquisition.  (4)  So  an 
inquisition  taken  by  virtue  of  a  commission,  which  issued  in 
the  reign  of  Queen  Elizabeth,  under  the  seal  of  the  court  of 
Exdiequer,  to  commissioners  to  enquire,  whether  a  prior  was 
seised  of  certain  lands  as  parcel  of  a  mancMr,  or  whether  the 
crown  was  seised  of  them  after  the  dissolution  of  the  priory^ 
was  acQudged  to  be  good  evidence  of  diose  &cts.(5)  And  an* 
inquisition,  taken  under  an  order  of  the  House  of  Commons^ 
is  evidence  respecting  the  fees  of  certain  offices.  (6) 

Inquisitions,  which  are  extrajudicial,  are  not  admissible  in- 
evidence.  Thus  an  inquisition  made  by  a  sheriff's  juiy,  for 
the  purpose  of  ascertaining  who  was  entitled  to  the  property^ 
of  goods  taken  under  an  execution,  is  not  admissible  evidence 
even^against  the  sheriff  in  an  action  of  trover  brought  by  the 

fl>  R.y.  Btckler, 3  Price,  454.  executon  of  Jervoise,  sCampb.  126: 

(S)  R.  y.  Bowler,  O.  B.   June*  before  Lord  EUenborough  C.  J. 

18 IS,  before  Le  Blanc  J.  and  Lord  (5)  Tooker  v.  Duke  of  Beaufort, 

Ch.  J.  Gibbt.  1  Burr.  14«.    Sayer,  S97.  8.  C. 

(3)  Setgew>B  y.  Sealey,   8  Atk.  (6)  Green  v.  Hewett,Peake,N.P.    • 

41  f.  1S4. 

(i)  Faulder  v.  Silk  and  another, 
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[Mtftyy  ill  wliofle  fiurunc  ihe  inquisition  wm  folmd.  (1)  Tbk  evir 
dence  was  received  at  the  trial  of  the  cause  by  Mr.  Jostioe 
Buller,  who  admitted  it,  but  held  it  not  to  be  condusiye ;  and, 
a  verdict  having  been  found  for  the  deftttdants^  a  motion  was 
afterwards  made  for  a  new  trial,  on  (be  j^roand^  that  the  in- 
quisition was  c(Hidusiv6  evidence  in  &vour  of  the  plaintii^  as 
against  the  perck>n  who  contested  the  proper^  with  the  pliin- 
t^  and  who  was  [»«sent  at  ihe  time  of  tddng  the  inqoisation. 
But  the  Court  refused  the  application.  Ch.  J.  Eyre  said,  he 
doubted  whether  a  dieriff  esn,  strietty  ^leakinf^  hold  any  in- 
quisition as  to  propO'Cy,  excqpt  under  a  writ  de  proprieiate 
probemdd  kk  replevin.  And  Mr.  Justice  BuUer  said,  he  Aoogfat 
he  ought  not  to  have  admitted  the  evidence  at  the  trial,  as  the 
Inquisition  was  not  under  the  king^s  writ,  but  merdy  a  faro* 
ceeding  by  the  sheriff  on  his  own  authority. 

Examinatioa        The  generat  Mll^  reifiecting  the  admissilrility  of  deposH 
toMtt^oiu  <*»os^«^  the  death  of  the  witness,  is,  that  they  are  not  eti- 

denc^  unleas  they  have  been  taken  jodidaHyy  ami  unkaa  dm 
patty,  whose  hiterests  wodd  be  afteled  by  (hem,  hmd  an 
opportanity  of  being  present  and  dosa-ezaminiBg  the  dspiH 
ncnt  It  is  therefore  now  dearly  estdiUdied,  thetthe  t^pmrte 
esamination  of  a  pauper  oonoerninf;  hia  sefticmcDt^  taken  on 
oath  before  magistrates,  is  not  admissible^  upon  a  qnestaoda  of 
settlement,  as  evidence  against  the  appdlant  paridi*  (S)  The 
objection  agdnst  their  admissibility  is,  not  that  the  magistrates 
have  no  power  to  administer  an  oadi,  (for  it  sccbm  to  be  ad- 
mitted, that  the  statute  id  &  14  C.  %.  c  \%.  s.  1.,  wUdi  first 
gave  them  a  power  to  remove^  gave  tfaem  also  inddentaHy  a 
power  to  eKamine  the  pauper  pseparatory  to  a  rttnovd^}  (S) 
but  that  the  examination  is  ex  parte^  obtained  at  the  insfjaice 
of  overseers,  whose  parish  would  be  benefited  by  the  removal, 
and  behind  the  backs  of  the  appellants,  who  lecdved  no  notice 

(1)  Loduiw  V.  Saver  aad  Baraett,  l  East,  575.  R.  ▼•  Feny  Ffyaloaa. 
Sheffifforiiiddleiez,8U.BIac.457.  8£ast,54.  R.v.  Abcrg«iU]r»ib.C3. 
GloMop  T.  Poole,  5  Maule  &  Sdw.  (5)  By  Lord  KenyoD,  R.  v.  Bris- 
175.  wdi,5T*R.7Si.  SaeLaMlMrd,Juftr 

(2)  R,  K,  Nunebam    Courtenax,  h.4t  cai.  p.  809. 
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of  the  pixyceedbig)  aoid  kad  not  tlie  benefit  of  a  cross-ewmti- 
atioti.  (1) 

There  is  ooe  exception  to  this  general  rule,  in  the  case 
of  a  soldier,  eacamined  as  to  his  setdement ;  an  exception, 
founded  on  the  special  provisbn  of  an  act  of  parliameDt. 
The  examination  of  a  soldier,  touching  his  setdement,  is 
made  evidence  on  an  appeal,  by  the  mutiny  act  (2),  which 
enables  ^^  two  or  more  justices  for  the  counly,  where  any 
soldier  shall  be  quartered,  in  case  he  has  either  wife  or  child, 
to  cause  him  to  be  summoned  before  them  in  the  place,  where 
he  is  quartered,  in  order  to  make  oath  of  the  place  of  his  last 
legal,  settlement.  And  such  justices  are  required  to  give  an 
attested  cqpy  of  such  a£Sdavit  to  the  person  making  the  same, 
to  be  by  him  delivered  to  his  commanding  officer,  in  order  to 
be  produced  when  required,  which  attested  copy  shall  be  at 
any  time  admitted  in  evidence  as  to  such  last  legal  setdement 
at  any  general  quarter-sessions  of  the  peace.'*  The  examin- 
ation of  a  soldier,  therefore,  taken  under  the  mutiny-act,  is 
evidence  as  to  his  setdement,  though  he  be  dead,  or  absent 
fiom  the  kingdom  at  the  time  when  the  appeal  is  tried.  (8)  As 
an  attested  copy  is  made  evidence,  it  has  been  determined,  on 
u  reasonable  and  obvious  construcdon  of  the  act,  that  the 
original  affidavit,  which  is  a  higher  kind  of  evidence,  ought  to 
be  admitted  as  well  as  the  copy.  (4)  The  statute  however  is 
to  be  ccmstrued  stricdy;  and  therefore  no  other  attested  copy 
is  legal  evidence,  while  the  original  is  in  existence,  except  that 
given  to  the  soldier.  (5) 

The  examination  of  a  single  woman  before  a  magistrate,  Examination 
under  the  statute  6  G.  2.  c  31.,  (which  enacts,  diat,  in  case  I^^^Jjy.^ 
any  sii^le  woman  shall,  in  an  ^camination  to  be  taken  in 
writing  upon  oath  before  any  justice,  &C.,  charge  any  person 
with  having  gotten  her  with  child,  it  may  be  lawful  for  the 

(1)  By  lord  KenyoDy  R,  v.  Bri«-       (4)  R.  v.  Warley, '  0  T.  R.  5S4. 
well,  3  T.  R.  7S5.  See  fiurdon  v.  Rickets,  8  Campb. 


(8)  5S  G.  5.  c.  108.  S.  70.  ISl. 

(3)R. 


V.  Warminster,  5  Barn,  fc       (5)  R.  y.  CIaiytoii*le»Moon»  5T. 
Aid  121,  R.  70tf. 
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justice  to  issue  his  warrant  for  tbe  immediate  a{qprd[ieiision  of 
such  person,  &c.)  will  be  evidence  after  the  woman's  death 
ag^nst  the  reputed  father,  on  his  appearance  at  the  sessicms 
to  abide  the  order  of  the  court  according  to  his  recog- 
nizance. (1)  This  examination,  taken  by  the  directions  of  the 
statute  in  a  judicial  proceeding,  will  be  evidence  Uke  de» 
positions  under  the  statute  of  Philip  and  Mary ;  although  the 
proceeding  before  the  magistrate  is  entirely  ex  parte^  and 
though  the  party  accused  is  not  present  at  the  woman's 
examination.  (2) 

OeposiUoDsio      Depositions  taken   in   an  ecclesiastical   court,  in  a  cause 
coQxiA.  within  its  jurisdiction,  seem  to  be  admissible  in  evidence  upon 

the  same  footing  as  depositions  in  the  Court  of  Chancery,  the 
parties  being  the  same,   and  having  had  an  opportunity  of 
cross-examining  the  deponents.     Chief  Baron  Gilbert  lays 
down  the  rule  thus(S):  ^  Depositions  taken  in  the  spiritual 
court  in  a  cause  relating  to  lands  cannot  be  read,  because  they 
are  no  oaths  at  all,  inasmuch  as  the  spiritual  courts  have  no 
authority  to  take  depositions  relating  to  lands :  but  it  seems 
they  may  be  read,  when  taken  in  a  cause  in  which  they  have 
authority,  as  iar  as  relates  to  that  cause,  inasmuch  as  these  are 
lawful  oaths,  and  a  man  may  be  indicted  for  the  violation  of 
them,  though  they  be  not  oaths  in  a  court  of  record."    It  does 
not  appear,  in  any  of  the  cases  above  mentioned,  to  have  been 
thought  essendal  to  the  admissibility  of  depositions,  that  they 
should  be  made  in  courts  of  record ;  but  the  material  consider- 
ation was,  whether  they  were  taken  judicially,  and  whether  the 
other  party,  against  whom  they  were  oilered  in  evidence,  had 
any  opportuniQr  of  cross-examining  the  deponent     And  upon 
this  principle,  Lord  Holt,  in  the  case  of  Breedon  v.  GiD  (4), 
was  of  opinion,  that  depositions  before  commissioners  of  excise^ 
(who  by  statute  12  Car.  2.  c.  fi4>.  s.  45.  have  a  power  to  ad- 
minister oaths  on  enquiring  into  forfeitures,)  taken  in  the  pre^ 
sence  of  the  other  party,  and  signed  by  the  witness,  would  be 

H)  R.  V.  Ravenstone,  5  T.  R,373.        (3  Gilb.  £v.  60. 

(s)  See  lupra,  p.  374.  (4)  1  Ld.  Ray.  219. 222. 
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on  an  appeal  from  the  sentence  of  the  commission-' 
ers,  in  case  the  witness  should  be  dead  at  the  tiuie  of  hearmg 
the  appeaL  There  are  some  authorities,  which  h<^d,  that  de^ 
positions  of  witnesses  in  an  ecclesiastical  coort  are  not  to  be 
admitted  in  courts  of  common  law  (1) ;  and  one  book  (^autho- 
rity lays  it  down  as  a  general  rule,  that  depositions,  taken  in  a 
court  not  of  record,  shall  not  be  allowed  in  evidence  else- 
where. (2)  However;  tlie  better  ofrinion  seems  to  be,  that  such 
depositions  are  admissible  in  evidence,  under  the  limitations 
above  stated. 

Judgments  in  a  court  baron,  county  court,  or  hundred  Ju^« 
court,  and  the  judgments  of  any  other  inferior  court  recog-  courts, 
nised  by  the  law  of  the  land  (S),  are  evidence  between  the 
same  parties,  upon  the  same  points  in  issue,  on  matters  within 
their  jurisdiction.  Thus,  in  an  action  of  debt  on  a  judgment 
recovered  in  an  inferior  court,  the  judgment  will  be  evidence 
of  the  debt ;  but  the  defendant  may  show,  if  he  can,  that  the 
cause  of  action  was  not  within  the  jurisdiction  of  the  court 
below.  (4) 

An  award,  regularly  made  by  an  arbitrator,  to  whom  matters  Award 
in  difference  are  referred,  is  conclusive,  in  an  action  at  law, 
on  the  parties  to  the  reference,  upon  all  matters  inquired  into 
within  the  submission.  (5)  What  has  been  before  said  on  the 
subject  <^  judgments  by  a  court  of  concurrent  jurisdiction,  may 
be  said  also  of  awards,  that  they  are,  as  a  plea,  a  bar,  or,  as 
evidence  conclusive  between  the  same  parties^  upon  the  same 
matter  direcdy  in  question.  (6)  Thus,  in  an  action  of  gect- 
ment,  where  the  defendant  and  the  lessor  of  the  plaintiff  had 
before  referred  to  an  arbitrator  their  respective  claims  to  the 
property  in  question,  the  Court  of  King's  Bench  held,  that  the 

(1)  Earl  of  Sarum  v.  Sir  B.  Spen-  note  (a),  Willet,  Rep.  36.  See  Moses 

eer,  9  RolL  Abr.  679.   pi.  5.    Liu.  v.  Macterlan,  ante,  p.  ssi. - 

Rep.  167.    Marcb,  Rep.  isa  (5)  See  ante,  p.  Z59, 

(S)  Bull.  N.  P.  849.     See  aatc,  •    (6)  See  ante,  p.  3 19.;  andCamp- 

p.Sl9.  bell  V.  Twemlow,  ante,  p.8?.;  and 

(5)  Com.  Dig.  tit. £vidence,(C  i.)  R.  v.  Cotton,  ante,  p.  846. 

(4)  Herbert  v.  Cook,  reported  in 
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pasty  had  by  hU  agreencnl  concLndod  hioiaelf  from  diq^utii]^ 
the  lessor^s  tkle.  (1)  It  has  been  befiiie.  obseired*  that  an 
award  is  not  a  b«»  to  any  cause  of  aietiony  wJikh  the  one  partj^ 
had  against  the  other  at  the  time  of  the  i^dferenoc^  if  it  af^ieai; 
that  the  subjectrinatto*  of  the  action  was  not  enquired  iiito 
before  the  arbitrator.  (2) 

Certificates.         Certificates  of  coaviotions  are  made  evidence  in  several 

cases,  by  the  express  provisions  of  the  legislature.  On  the 
trial  of  a  prosecution,  for  a  second  offence  in  uttering  oounter- 
foit  money,  a  certified  transcript  of  a  former  conviction,  by 
the  derk  of  the  assize  or  derk  €f  the  peace,  containing  in  a 
few  words  the  tiEkct  and  te/mr  of  the  eonvicdon,  is  suf- 
ficient proof  of  the  fonper  conviction*  (S)  On  a  prosoo 
eution,  al80»  of  a  felon,  for  bdog  at  large  unlawfiiUy  before 
the  expiration  of  his  term  of  transportation,  a  certified 
transcript  of  the  indictment,  of  the  conviction  of  the  felon,  and 
of  the  order  for  transportation^  has  been  made  sufficient  proo^ 
that  the  person,  there  named,  has  been  befom  oonvided,  and 
ordered  for  transportation.  (4) 

m 

The  oertificate  of  a  vice-consul  has  b^en  compared  to  a 
ferdgn  judgment  But  the  vice-consul  is  not,  properly  speakf- 
in^  a  judicial  officer;  nor  is  his  certificate  to  be  admitted  as 
evidmce  of  the  &ct  there  stated^  In  the  case  of  Waldron  v. 
Coombe  (5),  the  Court  of  Common  Pleas  determined»  that 
the  certificate  of  a  British  vice-consul  in  a  foreigii  country 
<XMild  not  be  received  here  as  evidence  of  the  amount  of  a 
sale,  although  by  the  law  of  that  country  he  was  constituted 
general  agent  for  all  absent  owners  of  goods^  and  was  autho* 
rised  and  compelkd  to  make  the  sale  in  question. 

(l)  Doe,  dem.  Morris,  t.  Roster,  scripts  are  made  e^ideDce^  may  be 

3  East,  15.  seen  in  vol.  i.  of  Riuseirs  Treat,  on 

(9)  Ravee  v.  Fanner,  4  T.  R.  14««  Crimes,  b.  s.  cb.  SS. 

ante,  p.  598.  (5)  S  Taunt  1S2.    Roberts  v.  Ed- 

(s)  St  15  G.  S.  c.  S8.  s.  a.  dington,  4  S^.  N.  P.  C.  88.    R.  t. 

(4)  St  6  6.  1.  c  25.  s.  6.  Serer^  Vyse,  Forrest  55. 
other  cases,  in  which  similar  trao- 
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A  oertifiortei  of  Ike  Imc^  under  Ua  mgck  Jiuanial)  has  been 
a4initti^  in  an  old  cbm,  as  evidence  of  a  £u:t»  in  a  suit  on  a 
promise  of  marriage  (1) ;  the  report  statei^  that  the  certificate 
was  allowed  for  proo(  withoid  exception.    But  it  is  laid  down 
in  Rollers  Abridgment  (2),  *^  that  the  king,  as  it  seems,  can- 
not be  witness  in  a  cause,  by  letters  under  hb  sign  manual/' 
And  Lord  Ch.  Justice  Willes,  in  his  judgment  in  the  case  of 
Onuchund   v.   Barker  (SX   ^^   '*  Even  the  certificate  of 
theking^  ander  his  sign  manual,  of  a  matter  of&c^  has  been 
always  refused,  except  in  one  old  case  in  Chancery,''  referring 
to  the  case  in  Hobart.    A  certificate  under  the  seal  of  a  mi- 
nister abroad,  as  to  the  fiu^t  of  a  marriage  having  been  so- 
lemnized before  him,  ivas  admitted  also  in  an  old  case  (4); 
-but  the  adnussibility  of  such  evidence  has  been  questioned  (5) ; 
and  it  cannot  be  doubted,  but  that  the  evidence  would  now 
be  rgected.     A  certificate  firom  the  secretary  at  war,  as  to  the 
nature  of  the  station  pf  a  sergeant  in  the  army,   is  said  to 
have  been  admitted,  though  opposed,  in  the  case  of  Uoyd  v. 
Woodall  (6) ;  but  for  what  reason,  or  upon  what  principle,  is 
not  stated.     The  general  rule  is,  that  our  law  never  allows  a 
certificate  of  a  mere  matter  of  fiu:t,  not  coupled  with  any 
matter  of  law,  to  be  admitted  as  evidence.  (7)  —  A  certificate 
cf  justices,  certifying  that  a  highway,  which  is  the  subject  of 
an  indictment^  is  in  a  state  of  repair,  is  admitted,  in  common 
practice,  as  an  adjudication  of  the  state  of  repair,  after  a  plea  of 
guilty  pleaded  by  the  parish.  (8)   A  certificate  of  the  enrolment 
of  a  fine  is  evidence  of  the  enrohnent,  for  the  reason  mentioned 
in  the  following  chapter.     A  protest,  as  to  the  presentment  and 
non-acceptance  of  a  foreign  bill  of  escchange,  attested  by  a 
notary-public,  is  evidence  of  those  facts,  in  an  action  upon 
the  bill :  this  is  a  relaxation  of  the  strict  rule,  firom  a  prin- 
dpie  of  general  convenience.  (9)    A  certificate  of  the  dis- 

(1)  AlMgnye  v.  Cltfton,  Hob.  Rep.  (5)  Willes,  Rep.  549. 

SIS.    See  3  Woodesoo,  Lect.  S75.  (6)  l  Black.  rWk  S9. 

(s)  s  Roll.  Ab.  6S6.  (H.)  Art.  1.,  (7)  By  WiHes  Ch.  J.  Willei,  Rtp. 
citu«  tile  case  of  Abjffiye  v.  Gfif^    550. 

ton,  contra.  (8)  6  T.  R.  630.  635. 

(3)  WUlet,  Rep.  550.  (9)  WiUe8»  550. 

(4)  Aliop  ▼.  Bowtrelly  Cro,  Jac. 

541. 
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diarge  of  an  insohrent  debtor  by  die  qnarter  sessions,  under 
the  insolvent  act  of  2  G»  2.  c  20^  is  evidence  of  the  fiu^ 
of  his  discfaai^e.  (1) 

(1^  Gillum  V.  Stirrup,  Rep.  Temp.  Hard.  144.      Action  of  debt  on 
.bond;  duduuige  pleaded  in  bar. 


CHAP.  V. 

Of  the  Proof  of  Records  and  Jtcdicial  Proceedings. 

npHE  admissibility  of  judicial    proceedings  having   been 
treated  of  in  the  preceding  chapters,  it  remains  to  con- 
sider, how  their  contents  are  to  be  regularly  proved,  so  as  to 
render  them  producible  in  evidence. 


KeeordSk 


PuUic 


Records  are,  for  security,  preserved  in  public  repositories, 
and,  as  they  cannot  be  removed  from  place  to  place  to  serve 
a  private  purpose,  examined  copies  are  admitted  as  the  best 
producible  evidence.  (1) 

Public  acts  of  parliament  are  presumed  by  the  law  to  be 
known  to  every  individual.  Printed  copies,  therefore,  of 
public  acts,  and  the  printed  statute-books,  are  resorted  to  by 
courts  of  justice,  not  strictly  as  evidence,  but  as  serving  to 
refresh  the  memory.  (2)  And  by  the  statute  416.  3.  c.  90. 
s.  9.,  made  for  the  better  and  more  effectual  proof  of  the 
statute-law  of  this  country  in  Ireland,  and  of  the  Irish  statute- 
law  in  Great  Britain,  it  is  enacted,  that  copies  of  the  statutes 
of  Great  Britain  and  Ireland  prior  to  the  Union,  printed  by 
the  printer  duly  authorised,  shall  be  received  as  conclusive 
evidence  of  the  several  statutes  in  the  courts  of  either 
kingdom. 

In  some  acts  of  parliament,  not  relating  to  the  kingdom  at 
large,  a  special  clause  is  often  inserted,  declaring  them  to  be 

(1)  LeightoD  V.  Leighton,  1  6tr.        (2)  Gilb.  Et.  9. 
SIO.    See  an te,  p.  314. 
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public  acts.  Sach  acts  are  to  be  considered  on  the  same  foot-* 
ing,  and  of  the  same  authority  in  courts  of  justice,  as  those 
above  mentioned  ;  and  proof  of  the  contents  will  be  as  unne- 
cessary in  this  casC)  as  where  a  statute  is  public  without  the 
aid  of  such  special  clause. 

A  clause  is  also  frequently  inserted  in  some  private  acts,  Pnvate  acts. 
|>roviding  that  they  shall  be  printed  by  the  king's  printer, 
and  that  a  copy  so  printed  shall  be  admitted  as  evidence 
of  the  act.  When  a  private  act  of  parliament,  not  con- 
taming  such  a  clause,  is  required  in  evidence,  the  regular 
proof  is  by  an  examined  copy,  compared  with  the  original 
in  the  parliament-office  at  Westminster.  Even  in  the  case 
of  a  private  statute,  however,  if  one  of  the  parties  to  the 
suit  has  done  an  act  under  the  statute,  against  which  act  the 
other  party  appeals,  and  the  regularity  of  whicb  proceeding  is 
the  question  to  be  tried,  there  the  appellant  will  not  be  obliged 
to  produce  an  examined  copy,  but  a  conunon  printed  copy 
will  be  sufficient.  (1 ) 

Copies  of  records  in  courts  of  justice  are  of  two  kinds :  Exemplifica- 
under  seal,  and  not  under  seal.  Those  under  seal  are  called  ^^"  °'  recorJ. 
exemplifications,  and  are  of  higher  credit  than  any  sworn 
copy :  for  ^^  the  courts  of  justice,  that  put  their  seal  to  the 
copy,  are  supposed  more  capable  than  a  common  person  to 
examine,  and  more  exact  and  critical  in  their  examin- 
ation.V  (2)  These  exemplifications  are  of  two  kinds ;  under 
the  great  seal  of  Chancery,  or  under  the  seal  of  some  other 
court.  (3) 

1.  The  practice  is  not  to  exemplify  a  record  under  the 
great  seal,  unless  it  be  either  a  record  of  the  Court  of  Chan- 
cery, or  be  sent  from  some  other  court  into  Chancery,  the 
centre  of  all  courts,  by  writ  of  certiorari.     But  in  either  of 

(l)  R.   v.    Shaw,  12  East,   479.  begin,  by  shewing  that  he  had  a  right 

Appeal  against  a  rate,  made  by  the  to  make  the  rate  under  the  act. 

respondent  under  a  private  act.    In  (8)  Gi]b.£v.  11,  as. 

this  case,  as  Mr.  Justice  Le  Blanc  (3)  Gilb.  Ev.  12. 
observed,  the  respondent  ought  to 

VOL.  I.  C   C         ^ 
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these  cases  a  copy  may  be  obtidned,  under  the  attestation  of 
the  great  seal.  (1) 

If  the  record  of  a  court  is  put  in  issue  by  a  proceeding  in 
tlie  same  court,  the  record  itself  is  inspected  by  the  Judges. 
But  when  the  record,  denied  by  the  issue,  is  in  a  court  of 
superior  or  concurrent  jurisdiction,  the  trial  is  then  by  the 
tenor  of  the  record,  which  may  be  obtained  by  certiorari  and 
mittimus  out  of  Chancery  (2),  a  method  adopted  fior  the  pur* 
pose  of  communicating  evidence  of  recwds  from  one  superior 
court  to  another,  without  the  inconvenience  of  removing  the 
originals.  If  the  record  of  an  inferior  court .  is  disputed  in  a 
suit  before  a  higher  tribunal,  the  certiorari  may  be  issued  out 
of  the  superior  court,  as  well  as  iSrom  the  Court  of  Chancery.  (3) 
And  in  pursuance  of  this  writ,  where  the  superior  court  sends 
for  the  record  of  an  inferior  court,  not  fcfr  the  purpose  of 
seeing  whether  their  proceedings  are  within  the  limits  of 
their  jurisdiction,  but  merely  to  know  whether  there  be  in 
&ct  such  a  record,  it  will  be  sufficient  to  certify  the  tenor, 
that  is,  a  literal  transcript,  of  the  record.  (4)  But  where 
the  record  itself  is  the  subject  of  the  proceedings  in  the  su- 
perior court,  the  original  ought  to  be  returned.  (4) 

When  records  are  exemplified,  the  whole,  in  general,  must 
be  exemplified,  for  the  construction  is  to  be  taken  fix)m  a  view 
of  the  whole  together :  and  nothing  but  records  can  be 
proved  by  an  exemplification.  Private  deeds,  exemplified 
under  the  broad  seal,  will  not  be  admitted  in  evidence :  for  as 
the  deeds  themselves  are  in  the  custody  of  the  party,  they 
ought  to  be  produced,  that  the  court  may  see  whether  there 
-are  any  erasures  or  interlineations.  (5) 


(i)  s  Inst.  173.     Gilb.  £t.   IS.       (5)  Butcher  and  Aldworth's  case. 
Bull.  N.  P.  SS6.  Cro.  Eliz.  ssi.    Guilliam  v.  Hardy, 

(a)  Luttrel  v.  Lea,  Cro.  Car.  297.,    1  Ld.  Ray.  216. 
Pitt  V.  Knight,  1  Saund.  9S.    Hew-       (4)  Woodcraft  v.  Kinaston,  2  Atk. 
son  y.  Brown,  8  Burr.  1034.  *       317. 

(5)  Bull.  N.  P.  227. 
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2.  The  second  sort  of  copies  under  seal  are  exemplifications 
of  the  records  of  a  court  under  its  own  seal ;  and  they  also 
are  considered  to  be  of  higher  credit  than  sworn  copies.  The 
seal  of  the  king)  and  of  the  public  courts  of  justice,  and  of 
all  courts  established  here  by  act  of  parliament,  are  admitted 
in  evidence  without  extrinsic  proof  of  their  genuineness ;  as, 
for  example,  the  seal  of  the  county  palatine  of  Chester  (1), 
or  of  the  great  sessions  of  Wales  (2),  or  the  seal  of  the  eccle- 
siastical court  on  an  exemplification  of  a  will.  (S)  But  the 
seals  of  private  courts,  or  of  a  foreign  colonial  court  (4),  or  of  a 
corporate  body  (5),  ought  to  be  proved  by  a  witness  acquainted 
with  their  impression.  It  is  not,  however,  necessary  to  prove 
the  seal  of  a  corporation  in  the  same  manner  as  the  seal  of 
an  individual,  that  is,  by  producing  a  witness  who  saw  the 
seal  affixed  to  the  identical  instrument;  but  when  an  instru- 
ment purports  to  be  under  the  seal  of  a  corporation,  it  will 
be  sufficient  to  shew,  that  the  seal  is  the  official  seal  of  the 
corporate  body.  (6) 

S.  Copies  of  records,  not  under  seal,  are  also  of  two  kinds ;  Cop^  of  re- 
sworn copies,  and  office  copies. 

■ 

Records  are  complete,  as  soon  as  they  are  delivered  into 
court  in  parchment,  and  there  fixed  as  the  roUs  of  the  court. 
Of  these,  a  sworn  copy  will  be  sufficient  evidence  for  a  jury, 
unless  the  record  itself  is  in  issue.  But  the  copy  of  a  judg- 
ment signed  by  the  master  is  not  evidence,  though  upon 
such  judgment  execution  may  be  taken  out;  for  it  is  not 
yet  become  permanent,  and  is  removable  firom  place  to 
place.  (7) 

(1)  Dyer,  876.  cited  in  Olive  v.  (4)  Henry  v.  Adey,  3  East,  221. 
GwiD,  S  Sid.  146.  Tooker  v.  D«  of  (5)  Moises  v.  Thornton,  s.  T.  R. 
Beaufort,  Sayer,  897.,  where  the  ex-  ^07. 

empUfication  was  under  the  seal  of  (6)  8  T.  R.  J07.     In  Woodnass 

the  Court  of  Exchequer.  v.  Mason,  l  Esp.  N.  P.  C.  53.,  it 

(2)  Dyer,  276.  cit^  in  Olive  v.  was  held  hy  Lord  Kenyon,  that  the 
OwiD,  sSid.  146.  Hardr.  118.  S.  C.  seal  of  the  city  of  London  proves 
Gilb.£v.i6.  itself. 

(3)  Kempton,  dem.    Boyfield,  v.        (7)  Bull.  N.  P.  228. 
Cross,  Rep.  temp.  Hardr.  108. 

c  c  2 
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Copies  of  records  are  to  be  proved,  as  other  transcripts, 
by  a  witness,  who  has  compared  the  copy,  line  for  line,  with 
the  original,  or  who  has  examined  the  copy,  while  another 
person  read  the  original  (1);  and  it  ought  to  appear,  that  the 
original  came  from  the  proper  place  of  cjeposit,  or  out  of  the 
hands  of  the  officer,  in  whose  custody  the  records  were  kept.  (2) 
But  when  an  ancient  record  has  been  lost,  a  copy  may  be 
read  without  proving  it  a  true  copy.  Thus,  an  unexamined 
copy  of  a  recovery  of  lands  in  ancient  demesne  has  been  re- 
ceived where  the  original  was  lost,  and  where  possession  had 
gone  for  a  long  time  according  to  the  recovery*  (3)  And 
similar  proof  has  been  allowed  pf  the  decree  in  the  time  of 
Henry  the  Eighth  for  tithe  in  London,  that  decree  having  been 
lost.  (4)  In  such  cases,  says  Ch.  B.  Gilbert,  the  instrument 
must  be,  according  to  the  rule  of  the  civil  law,  vetustate  tetuporis 
autjudiciarid  cognitione  roboiattim^  (5) 


Copy  Ruthen- 
ticated  by 
officer. 


It  is  a  general  rule,  that  a  copy,  authenticated  by  a  person 
appointed  for  that  purpose,  is  good  evidence  of  the  contents  of 
tlie  original,  without  any  proof  of  its  being  an  examined  copy. 
The  chirograph  of  a  fine,  for  example,  is  evidence  of  the  fine, 
the  chirographer  being  appointed  to  give  out  copies  of  the 
agreements  between  the  parties,  which  are  entered  of  record.  (6) 
An  indorsement  by  the  proper  officer  on  a  deed  of  bargain  and 
sale,  enrolled  according  to  the  form  of  the  statute  27  H.  8. 
c.  16.,  is  evidence  of  the  enrolment  (7):  and  an  indorsement  of 
the  date  of  enrolment,  by  the  clerk  of  the  enrolments,  is  part 
of  the  record,  and  conclusive  as  to  the  date.  (8)  So,  where  it 
became  necessary  for  the  plaintiff  to  shew,  in  proof  of  his  title, 
that  a  certain  lease  had  been  enrolled  with  the  auditor  of  the 


(1)  Reid  V.  Margison,  1  Cainpb. 

470.  Rolf  V.  Dart,  2  TauDt.  52. 
M*Niel  V.  Pcrchard,  1  Esp.  N.  P.  C. 
265.      Gyles   V.    HiJI,    l   Cainpb. 

471.  n. 

(2)  Adamthwaite  v.  Synge,  1  Star- 
kie,  1 85.    4  Canipb.  57S.  S.  C. 

(3)  Anonym,  case,  Ventr.  857. 

(4)  Ventr.  257.  Knight  v.  Dau- 
ler,  Hardr.  325.  Thurston  v.  Slat- 
ford,  1  Salk.  284.,  by  Holt  C.  J. 


(5)  Gilb.  Ev.  19. 

(6)  Ibid.  21. 2  Starkie,  N.  P.  C.  13. 

(7)  By  BuUer  J.  in  Kinnersley  v« 
Orpe,  1  Doug.  56. 

(8)  The  King  in  atd  of  Reed  ▼. 
Hopper,  3  Price,  495.  The  same 
rule,  with  respect  to  the  date  of  the 
enrolment  of  a  memorial  of  annuity* 
deeds;  Garrick  v.  William^  5 Taunt. 
540. 
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Duchy  of  Lancaster,  the  Court  of  King's  Bench  held,  that  » 
memorandum  of  enrolment,  on  the  margin  of  the  lease,  signed 
"A.  B.  auditor,"  was  suflScient  proof  of  the  enrolment.  (1) 
A  rule  of  court  under  the  hand  of  the  proper  officer  is  itself  an 
original,  and  may  be  given  in  evidence  in  a  legal  proceeding  in 
that  court,  without  being  proved  a  true  copy.  (2)  So,  in  a  case 
where  a  witness,  being  about  to  leave  the  country,  had  been 
examined  at  a  Judge's  chambers,  a  copy  of  his  depositions, 
delivered  out  by  the  clerk  of  the  Judge,  and  attested  by  the 
clerk's  signature,  was  admitted  in  evidence,  without  proof  of 
its  being  examined  and  compared  with  the  original  depo- 
sitions* (3) 

But  where  the  officer  of  tlie  court  is  only  entrusted  with  the 
custody  of  records,  and  is  not  authorised  to  make  out  a  copy, 
he  has  no  more  authority  for  that  purpose  than  a  common 
person ;  and  the  copy  must  be  regularly  proved  in  a  strict  and 
regular  mode.  Thus,  the  office  copies  of  depositions,  though 
they  are  evidence  in  the  Court  of  Chancery,  where  officers  are 
entrusted  for  that  purpose,  will  not  be  admitted  in  courts  of 
common  law,  without  examination  with  the  roll.  (4)  So,  ^vhere 
a  fine  is  to  be  proved  with  proclamations,  as  it  must  be  to  bar 
a  stranger,  the  prodamadons  ought  to  be  examined  with  the 
roll;  for  though  the  chirographer  is  authorized  to  make  out 
copies  of  the  fine  itself,  he  is  not  appointed  to  copy  the  pro- 
clamations. (5) 

When  a  verdict  is  offered  in  evidence,  as  the  opinion  of  a  Verdict, 
jury  on  certain  points  in  issue,  it  will  be  necessary  also  to  ^^^^^ 
produce  a  copy  of  the  judgment  founded  upon  the  verdict. 
The  production  of  the  postea  alone  is  not  sufficient;  for  it 
may  happen  that  the  judgment  was  arrested,  or  a  new  trial 

(1)  Kinnenley  v.  Orpe,  1  Doug.       (4)  Gilb.  £v.  21.  Bull.  N.P.  S29^ 

56.  2  Starkie,  N.  P.  C.  13. 

(s)  S«lby  V.  Harris,  1  Ld.  Raym.        (5)  Gilb.    £v.   21.   Allen's  casc» 

74.f.  Bull.  N.  P.  229.    J  Taunt  166. 

(5)  Duncan  v   Scott,    1  Campb. 
101. 

CCS 
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granted.  (1)  But  this  rule  will  not  apply  to  the  case  of  a 
yerdict  on  an  issue  directed  out  of  Chancery,  as  it  is  not 
usual  to  enter  up  judgment  in  such  a  case ;  and  here,  there- 
fore^ the  decree  of  the  Court  must  be  shewn,  which  will  be  a 
su£Bcient  proof,  that  the  verdict  was  satisfactory,  and  stands  in 
force.  (2) 

Though  the  nisi  prius  record,  with  the  postea  indorsed,  is 
not  generally  evidence  of  the  verdict,  it  is  good  and  proper 
evidence  that  the  cause  camie  on  to  be  tried.  (S)  And  in  an 
action  by  the  plainti£^  to  recover  a  moiely  of  the  money  paid 
by  him  under  a  verdict,  which  a  third  person  had  received 
in  a  suit  against  him  and  the  defendant,  as  co-defendants,  the 
nisi  prius  record,  with  the  postea  indorsed,  will  be  evidence 
^  of  the  verdict  and  damages  in  the  former  suit,  without  proof 
of  the  judgment  (4)  In  the  case  just  cited,  of  Fisher  v.  Kit* 
chingman,  Willes  C.  J.  doubted  whether  the  associate  wa^  the 
proper  person  to  produce  the  postea  in  evidence;  because, 
by  several  rules  of  court,  it  ought  to  be  returned  into  court 
to  the  proper  officer  within  the  four  first  days  of  the  next 
term;  but,  on  the  prothonotaries  informing  the  court,  that 
scarcely  one  postea  in  a  hundred  was  so  returned,  he  was  of 
ojnnion,  that  this  objection  was  not  of  sufficient  weight  to  set 
aside  the  verdict. 

Writ*.  When  a  writ  isf  only  inducement  to  the  action,  the  fiict  of 

taking  out  the  writ  may  be  proved  without  a  copy,  because 
possibly  the  writ  might  not  have  been  returned,  and  then  it  is 
not  a  record.     But  where  the  writ  itsdf  is  the  gist  of  the 

(1)  BaU.   N.  P.  SM.    Fisher  v.  NJ^.C.365.  ByAbbotCJ.  Thepos- 

KitchiDgmany  Willes,  367.    Garland  tea,  in  this  case,  with  the  Masters  al* 

V.  Scoones,  8  Esp.  N.  P.  C.  647.,  locatur  indorsed  upon  h,  was  oiRsrad 

contra.  also  as  e?idence  of  the  costs :   the 

(S)  Montgomerie   v.   Clarke,   at  Lord  Ch.  Justice  doubted,  whether 

the   Delegates,  1745.    Bull.  N.  P.  this  was  sufficient  proof  of  the  costs. 

.  S34.  The  plaint!^  however,  was  allowed 

(s)  Pitton  V.  Walter,  1  Str.  161.  to  take  a  verdict  for  the  whole  d&- 

Fisher  v.  Kitchingman,  Willes,  368.  mand,  subject  to  be  reduced  afteru 

R.  V.  Page,  fi  Esp.  N.  P.  C.  649.  nr  wards,  if  the  court  should  think  it 

6  Esp.  N.  P.  C.  83.  S.  C.  right. 

(4)  Foster  v.  Compton,  2  Starkie^ 

18 
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action,  there  ought  to  be  a  copy  from  the  record,  as  the  best 
proof  of  which  the  nature  of  the  case  is  capable.  (1 )  If  it  be 
necessary  to  prove,  diat  a  writ  issued  in  a  particular  cause,  it 
will  not  be  sujfficient  to  prove,  the  pracipe  by  the  filacer's 
book,  and,  after  proof  of  notice  to  produce  the  original,  to 
^ve  in  evidence  a  copy  of  the  writ ;  but  a  proper  search  must 
be  proved  to  have  been  made  at  the  Treasury  for  the  original 
writ,  before  secondary  evidence  can  be  given.  (2)  An  ex- 
amined copy  of  the  judgment-roll,  containing  the  award  of 
an  el^it  and  return  of  the  inquisition,  is  evidence,  in  an 
action  for  use  and  occupation,  of  the  tide  of  the  plaintifi^ 
who  claims  under  the  d^it^  without  proving  a  copy  of  the 
degi  and  of  the  inquisition  (S) ;  the  judgment-roll  is  absolute 
proof  of  all  the  proceedings,  which  it  sets  forth. 

If  an  action  of  trespass,  for  taking  goods  in  execution,  is< 
brought  by  the  par^,  against  whom  the  writ  ofjleri  facias 
issued,  it  will  be  sufficient  for  the  officer  to  give  the  writ  in 
evidence,  without  shewing  a  copy  of  the  judgment.     But  if 
the  plaintiff  is  not  the  party,-  against  whom  the  writ  issued, 
and  claims  the  goods  by  a  prior  execution  or  sale,  the  officer, 
in  order  to  prove  the  sale  or  the  execution  fraudulent,  must 
produce  not  only  the  writ,  but  also  a  copy  of  the  judgment... 
In  the  first  case,  he  will  justify  himself,  by  proving  that  he 
took  the   goods  xnk  obedience   to  a  writ  issued   against  the 
pkiniiff ;   but»   in  the  other  case,    the  goods  do  not  primA 
facie  belong  to  the  party  against    whom   the  writ   issued,, 
and  therefore  the  officer  is  not  justified  by  the  writ  in  taking, 
them,  imless  he  can  bring  the  case  within  the  statute  IS  Eliz. 
c  5.  against  fraudulent  alienations,  &c.  for  which  purpose  it 
will  be  necessary  to  shew  a  judgment.  (4) 

The  return  of  the  sheriff  upon  a  writ,  which  has  been 
duly  returned  and  filed,  is  primd  facie  evidence  of  the  fact 

(1)  Gilb.  Ev.  54.    Bull.  N.  P.  234.        (4)  Lake  ? .  Billcrs,  1  Ld.  Ray.  755. 

(9)  Edmonstone  v.  Plai8ted,4  Esp.    Martin  v.  Podgcr,  «  Black^Rep.  70U 
N.  P.  C.  160.  Bull.  N.  P.  234.  a. 

(3)  Ramsbottom    ▼.    Buckhurst, 
2  Made  &  Sel.  565. 

c  c   1? 
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there  stated,  when  that  fact  comes  incidentally  into  question, 
even  in  an  action  between  third  persons.     If  the  sheriff  return 
a  rescue,  the  court  above,  to  which  the  return  was  made, 
would  give  it  such  credit,  as  to  issue  an  attachment  in  the  first 
instance  ;  though,  upon  an  Indictment  for  a  rescue,  the  de- 
fendant might  shew,  that  the  return  was  false.  (1)    And  so  in 
an  action  .for  maliciously  suing  out  an  alias  feri  facias^  after  a 
sufficient  execution  under  the  &tstjieri  faciasy  the  Court  of 
King's  Bench  held,  that  the  sheriff's  return  annexed  to  the 
writs  (in  which  he  stated,  that  he  had  forborne  to  sell  under  the 
first,  and  had  sold  under  the  second  writ,-  by  the  request  and 
with  the  consent  of  the  plaintiff,)  had  been  properly  admitted 
at  the  trial  as  evidence  of  that  fact,  in  support  of  a  plea  of 
licence  pleaded  by  the  defendant;  for,   as  the  Court  said, 
faith  ought  to  be  given  to  the  official  act  of  a  public  officer 
like  the  sheriff,  even  where  third  persons  are  concerned.  (2) 
But  though  the  sherifTs  return  is  primd  facie  evidence  that  he 
has  levied,  it  affords  no  proiof  that  he  has  pud  over  the  money 
to  the  judgm^nt^creditor,  so  as  to  charge  him  in  an  action 
with  the  receipt  (S) 


Inqui^tion. 


When  an  inquisition  is  offered  in  evidence,  the  commission, 
under  which  it  was  taken,  ought  regularly  to  be  proved,  or 
shewn  to  be  lost.  But  in  cases  of  more  general  concern,  such 
as  the  minister's  return  to  the  commission  in  the  reign  of 
Hen.  8.  for  enquiring  into  the  value  of  livings,  a  copy  of  the 
whole  record  need  not  be  taken,  and  the  commission  is  of  such 
public  notoriety  as  not  to  require  any  proof.  (4) 


Connnon 
recoveries. 


It  is  enacted  by  statute  14  G.  2.  c.  20.  s.  4.,  (made  for  the 
purpose  of  protecting  purchasers,  in  cases  where  recoveries 


(1)  R.  v.  Elkins,  4  Borr.  2l«9. 
There  are  several  cases,  in  which  the 
indorsement  on  the  writ  has  been 
admitted  as  evidence  agmnst  the 
iherifff  who  makes  the  return.  Blatch 
v.  Archer,  Cowp.  65,  M'Ndl  v. 
Perchard,    i   Egp.    N.  P.  C.  265. 


Jones   V.    Wood,   3  Campb.   S89. 
Fairlie  v.  Birch,  3  Campb.  597. 

(2)  Gyfford  v.  Woodgate,  1 1  East, 

297. 

(3)  Catory.  Stokes,  iMaule&Sel. 
599. 

(4)  Bull.  N.  P.  228.    Hardcastle  v. 
Sclater,  2  Gwill.  787. 
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have  not  been  entered  on  record,)  that,  where  any  person  has 
purchased  any  estate,  whereof  a  recovery  was  necessary  to  be 
suffered  m  order  to  complete  the  tide,  such  person,  and  all 
claiming  under  him,  having  been  in  possession  of  the  pur- 
chased estate  from  the  time  of  the  purchase,  may,  after  the 
end  of  twenty  years,  produce  in  evidence  the  deed  making  a 
tenant  to  the  writ  of  entry,  or  other  writ  for  suffering  a  com- 
mon  recovery  and  declaring  the  uses,  and  the  deed  so  pro- 
duced, execution  thereof  being  duly  proved,  shall  in  all  courts 
be  deemed  good  and  su£Bcient  evidence  for  the  purchaser,  and 
all  claiming  under  him,  that  the  recovery  was  duly  suffered 
and  perfected  according  to  the  purport  of  the  deed,  in  case 
the  record  of  recovery  cannot  be  found,  or  should  not  appear 
to  be  regularly  entered. 

A  decree  in  the  Court  of  Chancery  may  be  proved  by  an  Decree  in 
exemplification  under  the  seal  of  the  Court ;  or  by  a  sworn  ^°®°*^®^* 
copy ;  or  by  a  decretal  order  in  paper,  widi  proof  of  the  bill 
and  answer.  (1)  But  it  has  been  held,  that  the  bill  and 
answer  need  not  be  proved,  if  they  are  recited  in  the  decretal 
order.  (2)  And  it  is  said  in  a  book  of  authority  (3),  **  that, 
if  a  party  wants  to  avail  himself  of  the  decree  only,  and  not 
of  the  answer,  the  decree,  under  the  seal  of  the  court  and 
enrolled,  may  be  given  in  evidence  vrithout  producing  the 
bill  and  answer,  and  the  opposite  party  will  be  at  liberty  to 
shew,  that  the  point  in  issue  was  not  the  same  as  the  present 
issue."  However,  the  rule,  generally  laid  down,  seems  to  be, 
that,  where  a  party  intends  to  avail  himself  of  the  contents  of 
a  decree,  and  not  merely  to  prove  an  extrinsic  collateral  fact, 
(as,  that  a  decree  was  made  by  the  court,)  he  ought  regularly 
to  give  in  evidence  the  proceedings  upon  which  the  decree  is 
founded.  *^  The  whole  record,"  says  Ch.  B.  Comyns,  **  which 
concerns  the  matter  in  question,  ought  to  be  produced."  (4) 
So,  *^  a  sentence  in  the  Admiralty  Court  may  be  evidence,  upon 

(1  Trowel  v.  Castle^  l  Keb.  21.  (3)  Bull.  N.  P.  S55.  citing  Lord 

Com.  Dig.  Ev.  (C.  1.)  p.  94.  Thanet  v.  Paterson,   K.  B.    East. 

(j»)  By  Trevor  C.  J.  in  Wheeler  12  G.  2. 

V.  Lowtb,  cited  Com.  Dig,  ib.  1  Keb.  (4)  Com.  Dig.  (it.  Evid.    (A.  4.) 

21.  contra.  p.  85. 
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the  libel  and  answer  produced;  and  a  jadgment  in  a  court 
baron,  or  other  inferior  court,  with  proof  of  the  proceedings 
in  which  the  judgment  was  given."  (1 )  I^  indeed,  die  fact,  to 
be  shewn,  were  merely,  that  a  decree  has  been  miule  in  the 
Court  of  Chancery,  or  that  a  decree,  made  there,  has  been 
reversed  on  appeal,  proof  of  the  previous  proceedings  will  not 
be  necessary.  (2)  And  in  the  case  of  an  ancient  decree,  if  the 
bill  and  answer  cannot  be  found  after' proper  search^  the  decree 
alone  may  be  admitted. 

Answer.  An  answer  cannot  be  regularly  given  in  evidence  without 

proof  of  «the  bill;  for  without  the  bill  there  does  not  appear 
to  be  a  cause  depending.  But  if  there  be  proof  by  the  pro- 
per officer,  that  the  bill  has  been  searched  for  in  the  office^ 
and  cannot  be  found,  the  answer  has  been  allowed  to  be  read 
without  a  sight  of  the  bill.  (S)  As  the  defence  in  Chanceiy  is 
upon  oath,  it  will  be  presumed  in  ordinary  cases,  that  the 
answer  was  sworn  to  by  the  defendant 

When  an  answer  is  ofiered  in  evidence  as  an  admission  of  the 
party  upon  oath,  it  will  be  sufficiently  proved  by  an  examined 
copy  (4);  nor  will  it  be  necessary  to  shew,  that  there  has  been 
any  decree  in  the  suit  (5)  If  an  examined  copy  is  given  in 
evidence,  some  proof  of  the  identity  of  the  party  will  be  re- 
qoiaite ;  and  this  may  be  supplied  by  extrinsic  proof,  or  by  the 
proceedings  themselves.  In  (me  case,  the  attorney  of  the  par^ 
was  called,  to  prove  that  the  other  party  had  filed  the  bill  in 
equity  against  his  client  (6)  In  another  case,  in  which  the  action 
was  brought  against  the  defendant  A.  B.  as  administrator  of 
C.  D.,  and  the  defendant  did  not  plead,  that  he  was  not  admini- 
strator, it  appeared,  that  the  bill  in  equity  had  been  also  filed 
againstA.B.asadminstratorof  CD.;  and  this  was  consider- 
ed to  be  sufficient  presumptive  evidence,  that  the  answer,  pmr^ 

(n  Com.I>ig.tit£v.(C.  l.)P.94.  16  East,  SS4.      Salter  v.  Turner, 

(9)  See  Jones  v.  Randall,  Cowp.  2  Campb.  87.  S  Campb.  401. 

rr.  (5)  Lady  Dartmouth  v.  Roberta, 

[3)  Gilb.  £v  49.  16  East,  334. 

[4)  Lady  Dartmouth  v.  Robertii,       (6)  HodgkiAsonv.  Willis,  3  Campb. 

401. 


t, 
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porting  to  be  made  by  A.  B.  in  diat  oharacter,  was  the  answer 
of  the  defendant.  (1) 

Stricter  proof  than  an  examined  copy  is  required,  on  a  pro- 
secittion  for  perjury  alleged  to  have  been  committed  by  the  de^ 
fendant  in  his  answer.  Some  evidence  of  the  aduiinistiation  of 
the  oath  will  there  be  required ;  as,  that  a  person,  calling  him- 
self by  thedefendant's  name,  was  sworn,  and  thatthe  signature  on 
the  answer,  which  must  be  produced,  is  his  hand-wridng;  or, 
that  the  answer  is  signed  by  the  defendant,  and  that  the  jurat, 
purporting  to  have  been  sworn  before  a  master,  is  attested'by 
the  master^s  hand-writing.  (2)  This  strictness  of  proof  is  re- 
quired not  only  in  criminal  proceedings,  as  on  a  trial  .for  par- 
jury,  but  also  in  actions  which  are  in  the  nature  of  a  criminal 
proceeding,  as  in  an  action  for  a  malicious  prosecution.  (S) 

Witiii  regard  to  depositions,  the  general  rule  is,  that  they  Depositions, 
are  not  to  be  admitted  in  evidence  without  proof  of  the  bill 
and  answer  (4);  for,  if  there  do  not  iqppear  to  be  a  cause  de- 
pending, the  depositions  are  considered  to  be  inere  voluntary 
a£Bdavits ;  and  the  bill  and  answer  ought  to  be  produced,  in 
order  to  shew,  who  were  the  parties  to  the  suit,  and  what  the 
points  in  issue,  as  dqxwitions  in  general  are  evidence  only  up<m 
dw  same  points,  and.  between  the  same  parties,  or  those  who 
daim  under  die  parties*  (5)  But  dqx)siti0ns  may  be  read  with- 
out such  antecedent  prool^  if  they  are  so  ancittit,  diat  no  bill  or 
answer  can  be  forthcoming ;  formerly  it  was  not  the  pracdee 
to  enrol  bills  and  answers.  (6)  And  if  die  defendant  is  in  con- 
tempt, or  has  had  an  opportunity  of  cross-examinii^  whidi 

(1)  Hennell  v.  Lyon,  l  Barn.  &  bill  and   answer    had    not    been 

AuL  ISS.  duly  proved,   nor   enquired  after. 

(8)  R.  V.  Morris,  9  Burr.  1189.  R.  But  it  is  said  bv  the  re^rter,  that 

V.  BentfbQ,  2  Camph.  508.  the  refection  en  diis  evidenee  was 

i3)  IsEast,  34(X  one  or  the  grounds  upon  which  a 

4)  Gilb.  £v.^6.    Bull.  N.  P.  240.  new  trial  was  afterwards  granted. 

Nightingalev.Devisme,5Burr.8594.  And  see  Byam  v.  Booth,  2  Price, 

ad  fin.    Baker  v.  Sweet,  Bunb.  91.  254.  n. 

Illingworth  v.  Leieh,  4  Gwill.  1619.  (5)  See  ante,  p.  319. 

At  the  trial  of  the  lost-cited  case,  (6)  Byamv.  Booth,  8  Price,  2S4.n. 

Mr.  Just.  Heath  refused  to  adnut  Gilb.  £v.  58.                       • 
depositions  in  evidence,  because  the 
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he  chose  to  forego,  the  depositions  may  then  be  read,  after 
proving  the  bill,  although  no  answer  has  been  put  in.(l) 
Depositions  are  evidence,  as  an  admission,  against  a  party  to 
the  suit  —  or  for  the  purpose  of  contradicting  a  witness  — 
without  proof  of  the  bill  and  answer :  but  some  proof  of  the 
identity  of  the  person  will  be  necessary. 

Depositions  taken  on  interrogatories,  under  a  commission 
of  modem  date,  are  not  admissible  without  the  production  of 
the  commission,  under  the  authority  of  which  the  depositions 
were  taken :  if  the  depositions  are  of  a  long  standing,  so  that 
the  commission  may  be  presumed  to  have  been  lost,  they  are 
evidence  by  themselves :  in  either  case,  whether  the  depositions 
are  of  a  recent  or  ancient  date^  there  is  no  occasion  to  produce 
the  bill  and  answer.  (2) 

Where  the  Court  of  Chancery,  on  directing  a  trial  at  law, 
makes  an  order,  that  the  depositions  of  awitness  shall  be  ready 
the  proof  of  the  bill  and  answer  will  be  dispensed  with.  This 
order  is  not  made  for  the  purpose  of  making  that  admissible  in 
evidence^  which  is  not  strictly  admissible  in  courts  of  common 
law  (S) ;  and  the  depositions  cannot  be  admitted,  even  under 
the  order,  unless  it  be  satis&ctorily  proved  at  the  time  of  the 
trial,  that  the  witnesses  are  unable  to  attend  in  person.  If  de- 
positions were  offered  in  evidence  without  such  an  order,  the 
whole  record,  bill,  answer,  &c.  must  be  r^^larly  proved;  but 
when  there  is  an  order  for  reading  dqxwitions,  the  court  of  law 
will  read  them,  without  going  through  the  regular  and  strict 
course,  which  is  generaUy  necessary  for  the  purpose  of  making 
them  evidence.  (4) 

The  proof  of  depositions  is  by  an  examined  copy.  Office 
copies  are  evidence  in  the  Court  of  Chancery,  but  not  in  courts 
of  common  law,  for  a  reason  before  mentioned.  (5) 

(l)Casenove*  and    another  v.        (4)  Palmer  v.  Ld.  Aylesbury,  15 

Vaughan,  i  Maule  &  Sel.  4.  Ves.  176.  Corbett,  v.  Corbett,  1  Ve&. 

(2)  fiaglic  V.  W)'lie^  6  £sp.  85.  &  Beam.  540. 

(3)  15  Vc8. 176.  (5)  Sec  ante,  p.3S9. 
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,   Judgments  in  the  House  of  Lords  are  not  formally  drawn  Judgment  In 
up,  but  minutes  only  are  entered  on  the  Journals.     The  mi-  j^p^^ 
nutes  of  a  judgment  are  the  judgment  itself,  and  they  may  be 
proved  by  an  examined  copy.  (1) 

When  the  judgment  of  a  court  baron,  or  of  any  other  Proceedings 
court  of  inferior  jurisdiction,  is  offered  in  evidence,  the  pro-  ),"  yrt®"**"^ 
ceedings,  on  which  it  is  founded,  ought  to  be  shewn  (2) ;  but 
as  the  record  is  not  usually  made  up  in  &rm,  the  minutes  of 
thdr  proceedings  will  be  admitted,  if  they  are  perfect,  and  omit 
nothing  material.  (S) 

Testaments  are  proved  in  the  ecclesiastical  court  either  in  Probate  of 

wills. 
common  form,  or  in  form  of  law.    The  first  mode  of  proof  is 

where  the  executor  presents  the  will  before  the  Judge,  without 
citing  the  parties  interested,  and  deposes,  that  it  is  the  true 
and  last  will  of  the  testator ;  upon  which  the  Judge  allows 
the  will.  The  proof  in  form  of  law  is,  when  the  will  is  ex- 
hibited befpre  the  Judge  in  presence  of  the  parties  interested, 
and  after  a  full  examination  is  finally  allowed.  (4)  If  the  will 
be  proved  in  common  form,  it  may  be  disputed  at  any  time 
within  thirty  years ;  but  if  it  be  proved  in  the  more  formal 
mode,  and  there  be  no  proceedings  within  the  time  limited  for 
appeals,  the  will  cannot  afterwards  be  disputed.  (4)  After 
proof  of  the  will,  the  original  is  deposited  in  the  registry  of 
the  ordinaiy  or  metropoUtan,  and  a  copy  in  parchi^ent  is 
made  out  under  his  seal,  and  delivered  to  the  executor,  to- 
gether with  a  certificate  of  its  having  been  proved  before  him, 
which  copy  and  certificate  are  the  probate.  A  court  of  com- 
mon law  will  not  take  notice  of  a  will  as  a  dtle  to  personal 
property,  till  it  is  proved  in  the  Ecclesiastical  Court  (5) ;  and 
though  the  original  will,  together  with  the  probate,  is  pro- 
duced by  the  officer  of  the  Ecclesiastical  Court,  the  will  can- 

(1^  Jones  V.  Randal],  Cowp.  17.  (4)  3  Bac.  Ab.  40.  Ut.  Executor. 

h)  See  ante,  p.  594.  (5)  Stone    v.   Forsyth,    2  Doug, 

(3)  Fisher  v.  Lane,  2  Black.  Rep.     707. 
834.    Holt  C.  J.  in  R.  V,  Hnins, 
Coinberb.  337. 
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riot  be  read  in  evidenoe^  unless  it  bears  the  seal  of  the  court  or 
some  other  mark  of  authentication.  (1) 

It  is  not  the  practice  in  the  ecclesiastical  courts  to  grant  a 
second  probate,  if  the  first  should  be  lost,  but  only  to  grant 
an  exemplification  firom  the  record  of  the  court,  and  this  ex- 
emplification will  be  evidence  of  the  proof  of  die  will.  (S)  And 
an  examined  copy  of  the  probate  is  evidence  of  the  person, 
tiiere  named,  being  executor,  as  the  probate  is  an  ori^nal,  taken 
by  authority,  and  of  a  public  nature  (8);  but  a  copy  of  the 
will  would  not  be  evidence  of  tiiat  fact.  (4) 

The  probate  of  a  will,  devismg  real  property,  is  not  evi- 
dence of  the  contents,  in  an  action  of  ejectment,  even  to  prove 
a  relationship;  for  where  the  original  is  in  being,  the  copy  is 
not  admissible ;  and  besides,  the  seal  of  the  court  does  not 
prove  it  a  true  copy,  unless  the  suit  relate  only  to  personal 
property.  (5)  But  the  ledger-book,  says  Mr.  Justice  Bailer, 
is  evidence  in  such  a  case,  because  this  is  not  considered  f 
merely  as  a  copy,  but  is  a  roll  of  the  coturt ;  and  though  the 
law  does  not  allow  these  rolls  to  prove  a  devise  of  lands,  yet 
when  the  will  is  only  to  prove  relationship^  the  roUs  of  the 
spiritual  court,  which  has  authority  to  enrol  wills,  are  saSdent 
proof  of  such  testament  (5)  It  has  been  often  held,  that  a 
copy  of  tile  ledger-book  is  not  evidence ;  yet,  since  the  origi- 
nal would  be  read  as  a  roll  of  tiie  court  without  further  attest- 
ation, it  seems  fit^  says  Mr.  Justice  Buller,  that  the  copy 
should  also  be  read.  The  contrary  practice,  he  adds,  has 
been  fi>unded  upon  tiie  mistaken  supposition,  that  the  ledger- 
book  is  read  as  a  copy,  when  in  fact  it  is  read  as  a  roll  of  the 
court  (5) 

To  prove  that  the  probate  of  a  will  has  been  revoked,  an 
entry  of  the  revocation  in  a  bbok  of  the  prerogative  court,  in 

(1)  R\v.  Barnes  l  Starkie,  N.P.C.        (3)  Hoe  ▼.  Nelthorp,  5  Sulk.  154. 
S4S.      '  1  Ld.  Raym.  154.  S.  C.    Holt  C.  J. 

(9)  Shepherd  v.  Shorthouse,  1  Str.    in  R.  v.  Haynes,  Skin.  584» 

4 12.     Bull.  N.  P.  246.  (4)  Bull.  N.  P.  246. 

(5)  Bnd. 
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which  all  causes  were  entered  by  the  registrar,  and  which  was 
kept  as  the  only  record  of  such  proceedings,  and  of  the  deeree 
of  the  court,  has  been  admitted  to  be  good  evidence.  (1) 

Admmistration  is  generally  granted  by  writing  under  seal.  Letters  of  ad- 
It  may  ako  be  granted  by  entry  in  the  registry  without  letters  "*"'*^"^''^"- 
under  seal.  (2)  The  ecclesiastical  court  nev^r  grants  an  ex- 
emplification of  letters  of  administration,  but  only  a  certificate, 
that  administration  was  granted;  therefore,  when  a  lessee 
pleads  an  assignment  of  a  term  fi*om  an  administrator,  such 
certificate  is  good  evidence.  (3)  And  the  ori^nal  book  of  acts, 
directing  letters  of  administration  to  be  granted,  with  the  sur- 
rogate's fiat  for  the  same,  is  evidence  of  the  tide  of  the  party, 
to  whom  administration  of  the  intestate's  effects  is  granted, 
without  producing  the  letters  of  administration  themselves, 
(notwithstanding  subsequent  letters  of  administration  granted 
to  another,)  if  the  first  are  not  recalled ;  for  the  original  book- 
was  the  authcmty  for  the  proper  officer,  to  make  out  letters  of. 
administration,  and  the  letters  of  administration  were  only  the 
copy  of  the  original  minutes  of  the  court,  drawn  up  in  a  more 
formal  manner.  (4)  So,  an  examined  copy  of  die  act-book, 
stating,  that  administration  was  granted  to  the  defendant  at 
such  a  time,  is  proof  of  his  bang  administrator  in  an  action 
against  him,  without  giving  him  notice  to  produce  die  letters 
of  administration.  (5) 

In  an  action  upon  a  judgment  of  a  court  of  a  foreign  Foreign 
country,  the  sentence  must  be  proved  by  proving  the  hand-    "°sn>cn 
writing  of  the  Judge  of  the  court,  who  subscribed  it,  and  the 
audienticity  of  die  seal  affixed.     Thus,  in  a  late  case  (6),  the 
plaintiff  who  sued  here  on  a  judgment  obtained  in  the  island , 
of  Grenada,  was  nonsuited,  because  he  could  not  prove  the 

(i)  Ramsbottom's  case,  1  Leach,  Garrett  v.  Lister^  l  Lev.  25.    Bull. 

Cr.  C.  30.  n.  (c)  N.  P.  846.    2  Maule  &  Selw.  567. 
(2^  Vin.  Ab.  Bxecutor,  D.  p.  70.        (5)  Davis  v.  Williams,  13  East, 

(3)  KemptOD,  dem.  Boyfield,    v.  232.  Ray  v.  Claric,  ib.  238.  n.  (a) 
Cross,  Rep.  temp.  Hard.  108.    Bull.        (6)  Henry  v.  Adey,  5  East,  221. 
N.  P.  246.  Buchanan  ▼.  Rucker,  1  Campb.  65. 

(4)  Elden  v.  Keddell,  8  East,  187.  Fiindt  v.  Atkins,  5  Campb.  215. 
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seal  afiixed  to  be  the  seal  of  the  island.  And  on  a  motion  to 
set  aside  the  nonsuit,  the  court  said,  they  could  not  take 
official  notice,  that  the  seal  affixed  was  the  seal  of  the  island, 
which  was  necessary  to  be  shewn,  in  order  to  prove  the  judg- 
ment, which  it  purported  to  authenticate;  and  that  pioving 
the  Judge's  hand-writing  could  not  advance  the  proof  of  the 
seal,  unless  by  considering  him  in  the  nature  of  a  witness  to 
it,  which  was  not  pretended.  If  a  colonial  court  possess  a 
seal,  it  ought  to  be  used  for  the  purpose  of  authenticftUng  its 
judgments,  although  it  may  be  so  much  worn  as  na  longer  to 
make  any  impression.  ( 1 )  If  it  is  clearly  proved,  that  the  court 
has  not  any  seal,  so  that  the  document  cannot  be  clothed  with 
the  form  of  a  \egBX  exemplification,  it  must  be  shewn  to  pos- 
sess some  other  requisite  to  entitle  it  to  credit  (2);  as,  by 
proving  the  signature  of  the  Judge  upon  the  judgment  (3) 
An  exemplification  of  a  foreign  judgment,  that  is,  a  copy 
authenticated  under  the  seal  of  the  court,  is  evidence  of  the 
judgment  in  the  courts  of  tiiis  country  (4) ;  but  a  document, 
purporting  to  be  a  copy  of  a  judgment,  made  by  the  (^cer  of 
the  court,  is  not  admissible.  (5) 

Award.  The  effect  of  an  award  has  been  before  mentioned.  (6)    In 

an  action  upon  an  award,  it  will  be  necessary  to  prove  both 
the  submission  and  die  execution  of  the  award.  And,  in  ge- 
neral, whether  the  validity  of  the  award  comes  into  question 
directiy,  or  only  incidentally,  the  submission  of  all  the  parties 
ought  to  be  regularly  proved.  Thus,  where  there  had  been  a 
deed  of  reference,  between  a  creditor  and  several  partners,  of 
all  copartnership  accounts  and,  of  all  matters  in  difference 
between  the  parties  or  any  two  of  them,  and  an  action  of  tro- 
ver was  afterwards  brought  by  the  creditor,  the  assignee  under 
a  commission  of  bankruptcy  of  one  of  the  partners,  (in  which 
action  tiie  plaintiff  produced  the  award  and  deed  of  reference, 
as  evidence  of  a  separate  debt  due  to  him  from  tiie  bankrupt,) 


(l)Cavan   v.   Stewart,   l    Stark.  (4}  s  Starkie,  N.  P.  C.  11,  IS.  by 

N.  P.  C.  S25.  Lord  EUenborough  and  Bayi^  J. 

.  (fi)  s  Starkie,  N.  P.  C.  1 1.  (5)  Appleton  v.  Lord  Braybrooke, 

(3)  Aires  ▼.  Buttbury,  4  Campb.  2  Starkie,  N.  P.  C.  6, 7. 

28.  (6)  See  ante,  p.  581. 
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the  Court  of  King^s  Bench  held,  that  it  was  indispensably  ne- 
cessary to  prove  the  execution  of  the  deed  by  all  the  parties : 
for  this  was  a  reference  of  the  aggr^ate  accounts  between  all 
and  each  of  the  partners,  and  the  consideration  to  each  for 
entering  into  the  submission  was,  that  each  party's  account 
should  be  liquidated,  not  only  as  to  one,  but  as  to  all ;  the 
accession  of  all,  therefore,  ought  to  be  proved ;  and,  without 
such  proo^  the  arbitrator  would  not  appear  to  have  competent  ' 
authority  to  decide  the  whole  question  between  the  par- 
ties. (1) 

If  the  award,  given  in  evidence,  is  the  award  of  com- 
missioners under  an  act  of  parliament,  the  act  ought  to  be 
produced,  for  the  purpose  of  shewing  the  authority  of  the 
commissioners,  and  that  the  award  is  conformable  with  the  pro* 
vbions  of  the  statute,  and,  if  the  act  is  a  private  act,  it  must 
be  regularly  proved.  (2)  If  previous  notices  are  required  to 
be  given,  before  the  commissioners  make  their  award,  proof  of 
the  regularity  of  such  notices  will  not  in  ordinary  cases  be 
necessary.  But  if  the  circumstances  of  the  case  raise  a  pre- 
sumption, that  all  has  not  been  regulariy  performed,  then  it 
will  be  incumbent  on  the  party  to  prove  the  due  performance. 
Thus,  pn  the  trial  of  an  indictment  against  a  parish  for  not 
repairing  a  higliway,  which  was  reputed  to  lie  within  the 
parish,  9nd  bad  been  from  time  to  time  repaired  by  the  in- 
habit^t^  ap  award  made  by  commissioners  of  inclosure^ 
fiwarding  the  highway  to  be  situate  in  a  different  parish,  was 
adjudg^  not  to  be  admissible  evidence  for  the  defendants, 
b^cau^e  it  was  not  proved,  that  the  commissioners  had  given 
the  previous  notices,  required  by  the  inclosure  act,  to  the 
parishes,  who  would  be  affected  by  their  award ;  the  circum- 
stance of  the  defendants  having  continued  to  repair  after  the 
award,  raised  a  presumption,  that  there  had  not  been  such  a 
notice  as  the  act  of  parliament  required.  (S) 

(1)  Antram  v.   Chace,  15  East,       (s)  R.  v.  Inhabitants  of  Hading- 
S09.  fi«Id,  2  Maule  &  Selw.  558. 

(2)  See  ante,  p.  385. 
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CHAP.  VI. 

I 

Of  Public  Wiitings^  not  JudiciaL 

npHE  next  species  of  evidence,  which  the  subject  leads  us 
to  consider,  relates  to  such  public  writings  as  are  not  ju- 
dicial. In  treating  of  this  part  of  the  subject,  it  is  proposed 
to  mention  some  of  the  principal  documents  of  this  descrip- 
tion ;  and  then  to  proceed  to  the  enquiry,  how  a  party,  who 
wishes  to  use  public  writings  in  evidence,  may  obtain  an 
inspection. 

Oomeiday-  '^^  i^ost  ancient  public  document  in  the  kingdom   is 

^*^<^<  Domesday-book,  consisting  of  two  volumes,  kept  in  the  receipt 

of  the  Exchequer.  Tiiey  contain  a  general  survey  of  all  the 
counties  in  England,  excepting  the  four  northern,  and  were 
compiled  soon  after  the  Conquest,  for  the  purpose  of  ascertain- 
ing the  ancient  demesne  lands,  which  were  the  soccage  tenures 
first  in  the  hands  of  Edward  the  Confessor,  and  afterwards  of 
William  the  Conqueror.  This  has  been  always  considered  a 
book  of  the  greatest  authority ;  and  if  a  question  should  at 
any  time  arise,  whether  a  manor  is  ancient  demesne,  the  trial 
is  by  inspection  of  Domesday-book.  (1)  These  volumes  have 
^  of  late  years  been  printed  at  the  expense  of  government,  in 
consequence  of  an  address  from  the  House  of  Lords ;  and  the 
work  is  said  to  be  executed  with  the  most  scrupulous  fideli^ 
and  correctness.  (2)  Another  ancient  survey,  which  ascertains 
the  extent  of  the  king^s  ports,  is  also  deposited  in  the  Exche- 
quer. (S)  These  surveys  are  recognized  and  treated  as  au- 
thentic documents  in  courts  of  justice,  having  been  made  by 
the  authority  and  order  of  the  government  of  the  country,  on 
public  occasions,  and  on  subjects  of  public  interest. 


(i)  Hob.  188.    Gilb.  £v.  69.  mom,  on  Public  Records,  Appendix, 

<2)  First  Report  of  H.  of  Com-    A  l  a. 

(5)  Gilb.  £r.  69. 
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The  Valor  Benefictoram,  or  Pope  Nicholas's  Taxation,  is  Suirejrs  of 
another  document  of  a  public  nature.     In  the  year  1288,  benefit 
Pope  Nicholas  the  Fourth,  to  whose  predecessors  in  the  see 
of  Rome  the  first-fruits  and  tenths  of  all  ecclesiastical  benefices 
had  for  a  long  time  been  paid,  granted  the  tenths  to  King 
Edward  the  First  for  six  years,  towards  defraying  the  expense 
of  an  expedition  to  the  Hdly  Land ;  and,  that  they  might  be 
collected  to  their  full  value,  a  taxation  by  the  king's  precept 
was  begun  in  that  year,  and  finished  for  the  province  of  Can- 
terbury in  the  year  1291,  or  the  20th  year  of  the  reign  of 
Edward  the  First;  and  for  that  of  York  in  the  following  year; 
the  whole  being  under  the  direction  of  tiie  Bishops  of  Winton 
and  Lincoln.  (1)     This  taxation  of  Pope  Nicholas  is  an  im- 
portant document,  because  all  the  taxes,  as  well  those  paid 
to  our  kings  as  those  to  the  Pope,  were  regulated  by  it,  till  the 
survey  made  in  the  twenty-sixth  year  of  Henry  VIII. ;  and 
because  the  statutes  of  colleges,  which  were  founded  before 
the  Reformation,  are  also  interpreted  by  this  criterion,  ac- 
cording to  which  their  benefices  under  a  certain  value  are 
exempted  from  the  restriction  in  the  statute  of  the  twenty-first 
.  of  Henry  VIII.  ccmceming  pluralities.  (2)     The  taxation  is 
.  evidence  of  the  rate  and  value,  at  which  the  persons,  employed 
in  that  taxation,   thought  fit  at  that  time  to  estimate  the 
living.  (S)     The  original  is  kept  in  die  office  of  the  king's 
remembrancer  in  the  Exchequer. 

A  new  Valor  Beneficiorum  was  instituted  in  the  twenty- 
sixth  year  of  Henry  VIII.,  when  the  first-fruits  and  tenths  of 
every  ecclesiastical  promotion  were  annexed  to  the  revenue 
of  the  crown.  (4)  To  ascertain  their  value,  ecclesiastical  sur- 
veys were  taken,  by  virtue  of  commissions  in  the  king's  name 
issuing  under  the  great  seal  (5) ;  and  these  surveys  are  ad- 
mitted as  evidence  of  their  amount  at  that  period,  although 

(1)  S«e  first    Report  of  H.   of       (5)  By  Ld.  Redesdale,  Bulltn  y. 
Commoaft  od  the  Public  Records, .  Michel,  2  Price,  477. 

p.  15.  (4)  St.  26  H.  6.  C.  7. 

(«)  Humphreys  v.   Knight,  Cro.        (5)  Sect.  3  &  10. 
Car.  455.    2  Lutw.  1305.    Stump  v. 
Aylifle,  2  Gvill.  S5G. 
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diey  are  general^  considered  as  estimating  the  value  much 
too  low.  ( 1 )  It  is  to  be  observed,  that  the  Valor  B^ieficiornm 
of  the  reign  of  Henry  VIII.  in  no  instance  mentions  the  ex* 
istence  of  a  modus.  The  commissioners  appear  not  to  have 
taken  notice  of  any  exbdng  modus,  cHrimmemorial  agreemient 
1)etween  the  parson  and  the  occupiers ;  but  to  have  calculated 
the  value  of  the  firstrfiruits  and  tendis,  without  constdering  the 
question  of  modus,  or  any  other  legal  exemptioa. 

Surveys  of  the  possessions  of  religious  houses,  previous  to 
the  dissolution  of  the  monasteries,  ^re  admissible  in  evidence, 
•upon  the  same  principle ;  and,  in  the  case  Tefened  to,  were 
admitted,  to  shew  what  tithes  belonged  to  die  rector,  and 
what  to  die  vicar.  (2)  These  surveys  are  admissible,  although 
the  commissions,  under  whidi  they  were  taken,  ave  not  to  be 
ibund.  (S) 

'Surveys  of  the  church  and  crown  lands  were  taken  by 
'Commisdoners  in  the  time  of  the  commonwealth,  under  the 
-authority  of  acts  or  ordinances  of  the  parliament;  and  copies 
of  these  surveys  were  deposited  in  many  of  the  cathedrals. 
'The  originals  would  have  been  good  evidence  of  the  pai^ 
'ticulars  of  the  surveyed  estates,  upon  the  same  prindfJe  as  the 
other  public  surveys,  which  have  been  before  mentioned,  b«t 
as  they  were  destroyed  at  the  time  of  the  great  fire  in  IxMidon, 
the  copies  have  been  admitted,  as  evidence,  in  the  place  of 
the  original  surveys,  provided  they  have  been  kept  in  unsus- 
pected repositories.  (4)    The  parliamentary  swrreyn  have  tlie 
credit  of  being  taken  with  extreme  accuracy  and  minuteness* 
The  circumstance,  therefore,  of  these  surveys  being  silent  as 
to  a  supposed  modus,  has  been  considered  to  be  strong  evi- 
dence against  its  existence.  (S) 

(1)  S  GwiH.  ass.  1840.  4  Price,  (4)  Underhill  v.  Durfaam,  S  Gwill. 

391.   6Vnce,  377.  S  Price,  455.  548.    Green  ▼.  Proude,  1  Mod.  1 17. 

(9)  Vicar  of  Kelliiigton  v.  Trm.  BuUen   v.   Micbd,  4   Dow.  895. 

Coll.  Cambridge,  1  Wils.  1 70.  2  Price,  399.  S.  C 

(s)  1  WOs.  170.    Bagshaw  v.  Bp.  (5)  11  Bast,  8S4.  i  Bfattle&  6dw. 

of  Bangor,  cited  in  Underhill  v.  994. 
Dnrhan,  s  Gwill  54S.    . 
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Th&  history  ol  ihe  Inquisitiones  Nonanim  is  thus  ^ven  in  the 
lUport  of  the  Commissioiiers  of  Public  Records,  before  refierred 
to.  (1)  A  grant  having  been  made  by  parliament  to  Edward 
the  Third,  in  the  fourteenth  year  of  his  reign,  of  the  ninth 
lumb,  ninth  fleece,  and  ninth  sheaf,  assessors  and  venditors 
were  thereupon  appointed,  and  directed,  by  three  commissions 
under  the  great  seal,  for  every  county  in  England,  to  assess 
and  sett  these  ninths.  The  InquisUiones  Nonarum  were  taken 
under  the  third  commission,  whereby  the  commissioners  were 
directed  to  levy  the  ninth  of  corn,  wopi,  and  lambs,  in  every 
parish,  according  to  the  value  upon  which  churdhies  were 
Uaed^  (this  ineans  Pope  NichoWs  taxation,)  if  the  value  of  the 
i^oth  amounfibd  to  as  much  as  the  tax;  but  should  the  value 
of  the  ninth  be  less  than  the  tax,  tbqr  were  directed  to  lay 
only  the  true  value  of  the  ninths  and  to  disregard  the  tax; 
and  to  gain  correct  information  of  these  facts,  they  were  di- 
rected to  take  inquisition^  upon  the  oath  of  the  parishioners,. 
in  every  parish.  These  inquisitions  form  the  records  called: 
the  Inqimitiones  Nonfirum^ 

The  Jourqals  ksS  the  Lords  or  Common  are  evidence  of  Journals  of 
their  proceedmgs.  An  entry  in  the  Journals  of  the  House  of  ^ 
Lords,  stating,  that  a  judgment  below  has-been  reversed,  is 
evidence  dfthe  &ct  of  reversal  (2);  and  the  Journals  have 
been  admitted  to  prove  an  address  from  the  House  of  Lords 
to  the  King,  and  the  answer  of  the  King.  (S)  Thus,  the  ad- 
dress of  the  Lords  to  the  King,  and  the  King's  answer,  proved 
by  the  Journals,  have  been  admitted  as  evidence  of  an  aver- 
ment in  an  iiiformaticm,  that  certain  difierences  had  existed  be- 
tween the  King  of  England  and  the  King  of  Spain.  (3)  Here, 
it  is  to  be  observed,  the  &ct  related  purely,  to  a  matter  of  state, 
and  therefore  admitted  of  this  kind  of  proof.  But  a  resolu- 
tion of  either  House  is  not  evidence  of  the  truth  of  facts  there 
affirpied ;  and  therefore  in  the  case  of  Titus  Oates,  who  was 

* 

charged  with  having  committed  perjury  on  the  trial  of  persons 

'n  Appendix,  (L.  2)  p.  146.  cited  by  Bailer  J.  5  T.  R.  445.  And 

rs;  Jones  v.  Randall,  Cowp.  17.       see  the  case  of  the  Seven  Bishops, 
C3)  FfBDkiin's  case,  9  St  Tr.  ^59.    4  St.  Tr.  976. 
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suspected  of  the  popish  plot,  a  resolution  in  the  Journals  of 
the  House  of  Commons,  asserting  the  existence  of  the  plot, 
was  not  allowed  to  be  evidence  of  that  feet.  (1)     An  entry  in- 
the  Journals  may  be  proved  by  an  examined  copy  compared 
with    the    original;  but  cannot  be  proved  by   the  printed 
Journals.  (2) 

Gaztttes.  Thg  public  acts  of  government,  and  acts  by  the  king  in  his 

political  capacity,  are  commonly  announced  in  the  Gazette, 
published  by  the  authority  of  the  Crown ;  and  of  such  acts 
announced  to  the  public  in  the  Gazette,  the  Gazette  is  admit- 
ted in  courts  of  justice  to  be  good  evidence.  A  proclamation 
for  reprisals,  published  in  the  Gazette,  is  evidence  of  an  exist- 
ing war.  *  Proclamations  for  a  public  peace,  or  for  the  per- 
formance of  quarantine, '  and  any  acts  done  by  or  to  the  king 
in  his  regal  chai*acter,  may  be  proved  in  this  manner  (3);  and 
upon  the  same  principle,  articles  of  war  purporting  to  be 
printed  by  the  king's  printer,  are  allowed  to  be  evidence  of 
such  articles.  (4)  A  Gazette,  in  which  it  was  stated,  that 
certain  addresses  had  been  presented  to  the  king,  has  been 
adjudged  to  be  proper  evidence,  to  prove  an  averment  of  that 
feet  in  an  information  for  a  libel  (5);  for  they  are  addresses, 
said  Lord  Kenyon,  of  different  bodies  of  the  king's  subjects^ 
receiv^  by  the  king  in  his  public  capacity,  and  they  thus 
become  acts  of  state.  And  in  the  late  case  of  the  King  v. 
Sutton  (6),  the  Court  of  King's  Bench  determined,  that  the 

(1)  4  St.  Tr.  99.  (4)  R.  V.  Withers,  dted  by  Buller 

(9)    Lord     Melville's    case,    29  J.  5  T.  R.  446.     See  stat  SS  G.  5. 

Howell,  St.  Tr.  6S3.  c.  108.  s.  56. 

(3)  5  T.  R.  456.  443.     Qudch's  (5)  R.  V.  Holt,  5  T.  R.  456. 

case,  8  St.Tr.  812.  Dupays  v.  Shep-  (6)  4  Maule  &  Selw.  546. 

herd.  Rep.  Temp.  Holt.  296. 


*  Public  notoriety  is  sufficient  evidence  of  the  existence  of  a  war.  Foster, 
Disc.  ch.  2.  s.  12.  p.  219.  Evidence,  therefore,  was  not  produced  to  prove 
this  fact,  though  averred  in  the  indictment,  in  the  cases  of  Sir  John  Friend, 
of  Sir  W.  Parkyn,  Cook's  case,  and  Vaughan*s  case,  which  are  reported  in 
the  State  Trials.  A  declaration  of  war  by  a  fordgn  government,  transmit- 
ted to  this  country  by  the  Bnglish  ambassador,  and  produced  from  the  Secre- 
tary of  State's  office,  has  been  admitted  as  evidence  of  the  commencement 
of  hostilities  between  that  government  and  another  state.  Theiluson  v. 
Gosling,  4  Esp.  N.  P.  C.  266. 
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king's  prodamation,  (which  recited,  that  it  had  been  repre* 
sented,  that  certain  outrages  had  been  committed  in  dififerent 
parts  of  certain  counties,  and  oiFered  a  reward  for  die  discovery 
and  apprehension  of  offenders,)  was  admissible  in  evidence,  as 
proof  of  an  introductory  averment  in  an  information  fo^  a  libel, 
that  acts  of  outrages  of  that  particular  description  had  been 
committed  in  those  parts  of  th^  country. 

Gazettes  are  not  evidence  of  private  titles  or  private  inte- 
rests, as  of  a  presentation,  or  of  a  grant  by  the  king  to  aa  in- 
dividual, which  have  no  reference  to  the  ai&irs  of  government ; 
nor  is  a  Gazette  evidence  to  prove  an  appointment  to  a  com- 
mission in  the  army.  (1) 

Notices  relating  to  bankruptcies  are  constantly  inserted  in. 
the  Gazette ;  and  they  are  made  sufficient  by  act  of  parliament. 
Notices,  also,  of  the  dissolution  of  partnerships,  are  very  com- 
monly inserted.  An  advertisement  in  the  Gazette,  announc- 
ing  a  dissolution,  has  been  admitted  as  evidence  of  a  public 
notification  of  that  fiict;  but  such  evidence  is  of  little  avail, 
unless  it  be  shewn,  that  the  party,  entitled  to  notice,  was  in  the 
habit  of  reading  the  Gazette.  (2)  And  such  an  advertisement 
in  a  common  newspaper  is  not  even  admissible,  without  proof 
that  the  party  took  in  that  paper.  (3)  If  the  paper,  containing 
the  advertisement,  is  proved  to  have  been  read  by  the  party,  or 
if  it  is  proved  only  to  have  been  delivered  in  the  usual  course 
at  the  house  of  the  parly,  the  jury  may  reasonably  be  instruct- 
ed to  consider,  whether  the  attention  of  a  tradesman,  in  reading 
a  newspaper,  was  not  likely  to  be  attracted  by  notices  of  the 
dissolution  of  partnerships,  to  which  the  attention  of  others 
might  not  be  directed :  and  it  is  a  question  for  the  jury  to  de- 

• 

(l)  Kirwan  v.  Cockbum,  5£sp.  S.C.    Newtome  v.  Coles,  8  Campb. 

N.P.C.253.R.Y.Gardner»8CaiDpb.  619.    See  also  Graham   v.  Hope,  , 

513.  Peake,  N.  P.  C.   1J4.    Gorham  v. 

(s)  Leeson  v.  Holt,  1  StarL  N.P.  C.  Thompson,  ib.  48. 
186.    Godfrey  v.  Macaulay,  Peake,       (3)  1  Starkie,  N.  P.  C.  186. 
N.  P.  C.  155.     1  Esp.  N.  P.  C.  371. 
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termine,  whether,  tinder  all  the  chrcumstaiiees  of  the  ease,  the 
party  had  actually  received  notice  of  die  dissolation.  (1) 


Parish 
g^ten. 


Parish  registers  are  eridence  of  births,  marriages^  and 
burials.  >  Rasters  are  directed  to  be  kept  as  public  books,  and 
are  accompanied  with  all  the  means  of  authenticity.  *^  They 
are  in  the  nature  of  records,''  said  Lord  Mansfield,  ^  and  need 
not  be  produced,  or  proved  by  subscribing  witnesses.'' (2) 
To  prove  a  marriage,  for  instancy  an  examined  copy  of  an 
entry  is  sufficient ;  this  is  proof  of  a  marriage  at  a  certain  tune^ 
between  two  parties  describing  themselves  by  the  names  and 
places  of  abode  there  mentioned. 

The  keeping  of  registers  for  entries  of  births  and  chris- 
tenings commenced  in  the  thirtieth   year   of  the   reign   of 
Henry  VIIL,   and   was  afterwards   enforced   by  injunctiona 
fi*om   Edward  VI.,    and  from  Elisabeth  (3);  and  the  mar- 
riage act  (4),  after  directing  registers  to  be  kept  as  public 
books  in  every  parish,  for  the  purpose  of  registering  mar- 
tiages,  enacts,  that  ^*  immediatdy  after  the  celebration  of 
every  marriage,  an  entry  thereof  shall  be  made  in  such  regis- 
ter, in  which  entry  or  register  it  shall  be  expressed,  that  the 
marriage  was  celebrated  by  banns  or  licence ;  and  if  both,  or 
either  of  the  parties  married  by  licence  be  under  age,  with 
consent  of  the  parents  or  guardians,  as  the  case  AbUI  be;  and 
shall  be  signed  by  the  minister  with  his  proper  addition ;  and 
also  by  the  parties  married,  and  attested  by  two  credible  wit- 
nesses."    By  the  canons  of  1603,  copies  of  parish  roisters  in 
every  diocese  ought  to  be  regularly  transmitted  once  in  every 

-    (l)  Jenkins  ▼.  Blizard   and  an-  evidence,  on  a  miestion  of  tithes  be- 
other,  1  Starkie,  N.  P.  C.  420.  tween  a  succeeoing  vicar  and  occu- 
(s)  Birt  V.  Barlow,  1  Doug.  175. —  piers  of  the  parisn,  in  the  case  of 
A  book,  entitled  The  Parish  Register,  Drake  v.  Smyth  and  others,  before 

Eroduced  from  a  chest  in  the  vicarage  the  Lord  Chief  Baron.    6  Price,  569* 

ouse,  and  containing  ancient  entries  9  7S.  57  7. 

respectinff  tithes  due  to  the  vicar,  (5)  5  Bum.  £ccl.  L.    S75.    Gilb. 

one  of  which  entries  purported  to  be  Ev.  68. 

made  about  150  years  aeo  by  the  (4)  St.  96  G.  3.  c.  33.  s.  14. 
vicar  of  that  time,  was  admitted  in 
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year  to  the  diocesan  or  hb  ch«ncettor(]);  a  r^olatioti  ex- 
tremely inqportant^  fof  the  purpose  of  gnaxditig  liie  evidencee 
of  title  and  pedigree,  but  which  has  been  ao  generally  n^ 
glectedy  as  to  make  it  necessaiy  for  the  kgialatine  to  interpose^ 
and  pass  an  act  for  their  better  preierration.  It  is  by  thia 
stilnte  enacted  (2),  that  copies  of  the  roister  books,  tmfled 
by  the  officiating  minister  of  the  parish^  shall  be  transmitted 
annually  by  the  churchwardensi  aft^  they  or  one  of  them  shall 
have  signed  the  same,  to  the  re^strors'  ct  the  diooese  within 
which  ihe  church  is  situated. 

An  entry  of  marriage  in  the  parish  register,  made  in  the 
form  prescribed  by  the  act  of  parliameat,  is  evidence^  that  the 
persons  therein  named  were  married,  on  the  day  spedfled,  by 
banns  or  licence,  as  the  case  may  be*  Such  an  entry  is  not 
essential  to  the  ralidity  of  a  marriage ;  so  that,  if  it  has  not 
been  expressed  in  the  regular  form,  the  only  consequence  wiO 
be^  that  it  cannot  be  admitted  as  evidence  of  the  marriage^ 
which  must  therefore  be  established  by  some  other  medium  of 
proo£  In  order  to  proves  that  the  parties,  described  in  the 
v^gister,  are  the  same  parttea  whose  marriage  is  in  question, 
it  must  obviously  be  unneoessaiy  to  call  either  of  the  sub* 
scribii^  witnesses  to  the  register;  any  evidence  which  satia* 
fies  the  jury  conc^ning  their  identity,  must  be  sufficient ;  as, 
by  proof  of  the  similarity  of  their  hand-writibaig^  or  that  the 
beU-ringers  were  paid  by  them  for  ringing  after  the  marriage, 
or  by  proof  of  odier  drcmnstances  to  ascertain  the  persons.(9) 

A  book  of  Fleet  marriages  cannot  be  read  as  a  roister,  not 
having  been  compiled  under  public  authority,  and  is  not  l^al 
evidence  of  a  marriage.  (4)  A  copy  of  a  register  of  baptism, 
kept  in  the  island  of  Guernsey,  is  not  admissible  in  our  courts 
of  law (5);  nor  is  the  copy  of  a  register  of  a  foreign  chapel 
admitted  here  as  proof  of  a  marriage  abroad.  (6) 

(1)  Can.  70.     Gibson's  Codex,  251.  Lloyd  ▼.  PaBdngham,  1  Cooper, 

p.  S04.  Ch.C.155. 

(s)  Stat  5S  0. 5.  c.  146.  8.  7.  (5)  Huet  v.  Le  Utourier,  i  Cosu 

(3}  BuU.  N.P.  97.  Cat.  875. 

(4)Reedv.PaNer,Peake,N.P.C.  (6)  Leader  v.  Bany,  lE^N.P- 

C.3». 
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Registers  of         Public  registers  are  required  by  act  of  parliament  to  be 
*  ^^^  kept  for  the  registering  of  ships  (1) ;  and  the  roister  and  cer- 

tificate of  register  are  conclusive  evidence  of  want  of  tide, 
against  those  who  are  not  named  in  the  register.  Thus,  in  an 
action  on  a  policy  of  insurance  on  freight,  where  the  interest 
in  a  ship  and  its  earnings  were  alleged  to  be  in  four  persons^ 
who  were  partners  in  trade,  two  only  of  whom  were  named  as 
owners  in  the  register,  it  was  decided,  that  the  action  could  not 
be  maintained,  although  it  was  proved  as  a  fiatct,  that  the  ship 
had  been  paid  for  by  all  the  four  partners :  for  as  the  plaintijO^ 
claimed  the  freight  only  in  right  of  ownership,  they  could  not 
recover  without  proving  that  right;  and  it  appeared  conclu- 
sively from  the  register,  that  all  the  four  partners  had  not  a 
legal  title  to  the  ship.  (2) 

The  register  of  a  ship,  then,  is  conclusive  evidence;^  that 
persons,  who  are  not  there  named  as  owners,  cannot  legally 
be  joint-owners;  but  the  converse  of  the  rule  is  not  true, 
namely,  that  all  persons,  who  are  named  as  owners  in  the 
register,  are  liable  as  such.  Such  registers  are  not  recog^ 
nised  as  public  documents,  to  prove  the  ownership ;  and  they 
are  not  evidence  to  fix  the  parties  therein  named  as  owners, 
in  actions  against  them,  unless  they  are  shewn  to  have  been 
made  by  their  assent  or  recognised  by  them.  This  point  was 
decided  in  the  case  of  Tinkler  v.  Walpole(3) ;  which  was 
an  action  for  goods  sold  and  delivered  for  the  use  of  a  ship, 
against  the  defendant  as  one  of  the  owners.  At  the  trial  of 
the  causey  in  order  to  prove  the  ownership  of  the  defendant, 
two  registers  were  ofiered  in  evidence,  purporting  to  have 
been  made  on  the  oaths  of  the  managing  owner,  who  gave  the 

(1)  St  26  G.5.  C.60.  St.  54  G.  3.  Fraser  v.  Hopkins,  s  Taunt  5. 
c.  68.  The  reader  is  referred,  on  this  S  Campb.  170.  S.  C.  Teed  v.  Mar- 
subject,  to  Mr.  Abbott's  Tf^atise  on  tin,  4  Campb.  90.  Upon  the  same 
Shipping,  ch.  S.  p.  27.  principle,  an  entry  in  books,  kept  in 

(2)  Camden  v.  Anderson,  5  T.  R.  the  office  for  licencing  stage-cuache«, 
709.  14  East,  229.  Marsh  v.  Ro-  is  not  any  proof,  diat  persons,  named 
binson,  4  Esp.  98.  in  the  licence,  are  owners  of  a  coach. 

(3)  14  East,  226.  Cooper  ▼«  Strother  v.  Willan,  4  Campb.  24. 
South  and  others,  4  Taunt  802.  See  also  Ellis  v.  WaUon,  2  Stark. 
Smith   V.    Fuge,    3    Campb.   456.    N.P.C.  45J.  47a. 
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order  for  the  goods,  and  of  two  other  part-owners,  swearing 
that  they  and  others  named,  including  the  defendant,  were 
owners  of  the  ship;  and  it  was  insisted  that  these  registers, 
on  account  of  their  authenticity  as  public  documents,  required 
for  public  purposes,  and  obtained  under  the  sanction  of  an 
oath,  ought  to  be  considered  at  least  primd  fade  evidence  to 
prove  the  defendant  a  part-owner.  But  Lord  EUenborough 
%  C.  J.,  who  tried  the  cause,  ruled  that  the  evidence  was  not  ad- 
missible, unless  it  could  be  shewn  that  the  defendant  had 
assented  to  the  register,  or  at  least  had  recognised  it.  And 
this  opinion  was  afterwards  confirmed  by  the  other  Judges  of 
the  court.  On  that  occasion  Lord  EUenborough  expressed 
himself  in  the  following  terms :  ^^  Notwithstanding  the  prac*> 
tice  may  have  prevailed  for  a  long  time  to  receive  ships'  ras- 
ters, as  evidence  of  the  proper^  being  in  the  perscms  therein 
named,  yet  when  we  are  brought  to  consider  the  admissibility 
of  such  evidence  against  the  defendant,  in  a  case,  where  he 
has  done  no  act  to  adopt  the  register  as  having  been  made  by 
his  authority,  we  cannot  give  efiect  to  it  without  saying,  that 
a  party  may  have  a  burthensome  charge  thrown  upcMi  him  by 
the  act  of  a  third  person,  without  his  own  assent  or  privity. 
If  it  had  appeared,  that  the  defendant,  by  any  act  of  his  own, 
bad  recognised  the  register,  he  would  have  been  liable  to  all 
the  consequences  as  a  part-owner,  which  it  describes  him  to 
be ;  but  here  he  has  done  no  act  to  adopt  it  His  partner  has, 
indeed,  dealt  with  the  property,  as  if  the  defendant  were  a 
part-owner,  by  registering  the  ship  in  his  name ;  but  the  act 
of  a  third  person,  without  som^  act  of  th6  defendant  to  re- 
cognize it,  cannot  throw  upon  him  a  burthen,  without  vio- 
lating the  plain  rule  of  law.'' 

Upon  the  same  principle,  a  register  is  not  of  itself  evidence 
of  a  joint  ownership,  in  support  of  the  defendant's  plea,  that 
other  persons,  there  named,  are  jointly  liable  with  him(l); 
nor  is  it  evidence,  that  the  ship  is  British-built,  as  there  de- 
scribed. (2)     So,  in  an  action  brought  by  the  plaintiff  as  agent, 

(!)  Flower  v.  Young,  z  Campb.       (2)  Reusse  v.  Meyers,  3  Campb. 

240  475. 
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en  ft  poiky  of  innmiiee^  the  register  is  not  evidence  to  prove 
aat  areiment^  that  the  interest  in  the  dip  is  in  the  persons 
there  described.  (1)    The  legislature  has^  made  the  reg^- 
tration  neeessary  to  complete  a  tit]e»  but  this  does  not  make 
it  of  itself  ptoo£  of  the  title.    Property  ia  a  ship  may  be 
pmred  noir,  as  it  was  proved  before  ibe  acti  of  parliameat 
relating  to  roisters;  BSy  fi>r  enampky  by  proof  of  acts  of 
ownershipy  or  by  proving  actual  possession  in  the  party  ^^ 
or  in  those  to  whom  he  has  committed   it^  or  in  those 
ft«m  whom  he  has  himsdf  derived  his  tide.^     Any  one  of 
ibese  media  of  proof  is  suScient  j)rimd  Jade  evidence  cf 
ownersfa^  without  the  aid  of  doeumeotaiy  proof  or  of  titl^ 
deeds.  (S) 

Rste-books..         it  is  enacted  by  st  17  G.  2.  o.  S8.  s,  14.  th«|  true  copies  of 

all  rates  and  assessments^  made  for  the  relief  of  the  poor,  be 
entered  in  a  book  to  be  provided  for  that  purpose  by  the 
churchwardens  and  overseers  of  the  poor  cS  every  psri^, 
See.  who  shall  take  care»  that  sech  copies  be  evitered  accord- 
ingly within  fourteen  days  after  all  appeals  fircm  such  rates 
are  determined^  and  shall  attest  the  same  by  puttmg  their 
names  thereto;  and  every  such  book  shall  be  carefully  pre<- 
served  by  the  churchwarden,  &c*  for  the  time  beings  or  one 
of  thooi,  in  some  public  place,  in  every  such  parish^  &c» 
whereto  all  persons  assessed  or  liable  to  be  ssseved  may  freely 
resort,  and  shall  be  delivered  over  from  time  to  time  to  the 
new  and  succeeding  churchwardens,  &c.  as  soon  as  they  enter 
into  their  offices,  and  shall  be  {woduced  by  them  it  the  ge- 
neral or  quarter  sessions,  when  any  appeal  is  to  be  heard  ex 
determined. 

Book  for  The  Stat.  42  6. 8.  c.  46.  aiacts,  that  the  overseers  of  the 

parish  iiiden.    p^^  ^  ^^^  p^^A  ghall  pro^de  and  keep  a  book  at  the 

eKpease  of  the  parish,  and  enter  tbemn  the  name  of  evisry 


(1)  PMe  V.  Amdttaou,  4  TsuaL  Jabiutone,3Tauiii.l77.so9.  Aioeiir 

658.                                     -  ▼.  Rogers,    I  2sp.  N.  P.  C.  807. 

(8)  f  Taunt.  €S7.  Robertson  v.  Tbomas  v.  Fojbu  $  £».  N.  t*  C.  B8. 
Trench,  4  East,  136.    Hubban)  v. 
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cbildy  who  shall  be  bcmnd  out  by  them  retpecdvdy  as  an  8i>- 
{MMndoe,  together  with  the  several  dther  particularsy  in  the 
nuomer  and  finrm  required  by  this  act ;  and  every  such  entry 
ibaM  be  pvodooed  and  laid  befisre  the  two  justices  ef  the 
peace,  who  shall  signify  thdr  assent  to  the  indentore  of  ap- 
prenticeship, at  the  time  when  such  indenture  shall  be  laid 
befine  them  fiir  that  purpose,  and  each  entry  shall,  if  ap- 
proved o(  be  signed  by  them  acconding  to  die  pseamribed 
fcrm.    And  in  the  third  section  it  is  enacted,  that  any  peraon 
nay  at  all  seasonable  hours  iniqpect  such  book  in  the  hands 
of  idle  said  oTersear,  and  take  -a  oqpy  of  such  entiy;  and 
every  sodii  bode  shall  be  deemed  to  be  snffideot  cridenoe  in 
all  eonrts  of  law  in  proof  of  die  leiliBtaiioe  of  such  indentuna, 
and  also  of  die  se¥exai  qpartionlacs  specified  m  the  iregistar 
:req>ecting  soeh  indentiues,  in  case  it  shdl  be  (pvoiredf  *tp 
die  satiafaction  oi  the  court,  tthat  :die  indeaknini  a»e  lost  ac 
daltroyed. 

The  renter  of  the  navy-office  has  been  admitted  in  evi-  Books  in 
'denee,  to  prove  die  death  of  a  sailor  (1);  die  book  ikoai  the  ^ 
master^s  office  in  the  Comt  of  King's  Bench,  to  psovesiper- 
aon  one  of  the  Jittomies  of  diat  eooit(d)4  and  the  log^boak 
of  a  man  of  war,  which  ^Nivoyed  a  fleet,  -to  prove  the  liiae  df 
die  convoy's  sailing.  (8)  BaBk4kaok6  aiie  good  <0videnQe  to 
-prove  the  transfer>of  «tock(4);  and  on  a>prDaaautiontfor.e:Hhel 
published  concerning  a  pesson  in  his  offloe  of  taaaniiiir  iof » 
paiMi,  an  entry  in  a  westiy-boek,  atating,  that  thevmasudeeted 
at  a  vestry  duly  held  in  pncauaace  of  laotioe^  has  bamioon- 
aideved  aaiBckilt  evidence,  to  support  an  aUegation  in  ifae  in- 
dtetnmt,  dMt  he  jwas  inaS^  «bcted  Ltieflsuttr.(5)  Mo^  >in  jm 
action  fer  cyistnrbtng  die  use  of  a  4MW  in  a  jdim<:h,  jan  .lild 
4artfy  ^in  the  ^vestiy^xxik,  atadng  dat  ^die  pew  had  :1hui  £e- 


(1)  Bull  N.  P.   S49,    Ebodes'g  (3)  D'lsraeli  v.  Jow^    1  ^. 

case,  1  Leach,  Cr.  C.  S9.    WsUace  19.  P.  C  4S7. 

V.  Cook,  S  £ap.  N.  P.  <C.  U7*    See  (4)  Breton  v.  Copc^  Peafce,  V.T. 

Baiber  v.  Holmes,  s  £8p..'N.  P.  C.  C.  So.    Marsh  v.  Colnet,    2  ;{;»• 

ISO.  N,  V.C  695> 

(S)  £.  V.  Gmalev,  s  Em.  N^PX.  (5)  K.  v.  Martip,  &Cmpb.  WL 
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paired  by  the  then  owner  of  a  messuage,  (under  whom  the 
plaintiiF  claimed,)  has  been  admitted  as  evidence  of  his  right ; 
being  made  by  the  churchwardens  on  a  subject  within  the 
scope  of  their  official  authority,  and  as  shewing  the  reputation 
in  the  parish  respecting  the  right  (1) 

The  day-book  of  a  public  prison,  containing  a  narrative  of 

the  transactions  of  the  prison,  has  been  received  upon  the 

same  principle,  as  proof  of  the  time  of  a  prisoner's  commitment 

or  discharge  (2):  but  it  would  not  be  admissible  to  prove  the 

cause  of  his  commitment.  (5)     The  distinction  between  these 

cases  is,  that  in  the  former  there  w&s  no  document  besides  the 

one  produced,  and  no  other  evidence  of  the  fact  in  question 

could  be  given,  except  perh^  the  parol  testimony  of  some 

person,  who  might  have  happened  to  be  in  prison  at  the  time ; 

but  in  the  last  case,  the  committitur^  from  which  the  entry  was 

inserted  in  the  book,   might  have  been  produced,  and  that 

would  have  been  better  evidence  of  the  cause  of  commitment. 

An  entry  in  the  book  kept  at  Lloyd's,  stating  the  capture  of 
a  ship,  is  evidence  of  that  &ct;  but  such  entry  is  not  a  suf- 
ficient notice  of  the  capture  to  the  defendant,  so  as  to  make 
him  liable  on  a  policy  of  insurance,  by  which  it  was  agreed, 
that  the  loss  should  be  adjusted,  within  a  certain  time  afier 
advice  of  the  capture.  (4)     The  poll-books  taken  at  an  elec- 
tion for  members  of  parliament,  or  at  the  election  of  a  mayor, 
are  admissible  in  evidence.  (5)    A  copy  of  an  official  paper, 
•  containing  an  account  of  tiie  cargo  of  a  ship,  made  in  pur- 
-  suance  of  an  act  of  parliament  by  an  officer  of  the  customs,  and 
lodged  there  as  an  official  document,  has  been  admitted  as  proof^ 
that  tiie  property,  therein  mentioned,  was  put  on  board.  (6) 
A  book  in  the  office  of  secretary  of  bankrupts,  containing 
entries  of  the  allowance  of  certificates,  kept  by  order  of  the 

(1)  Price  V.  Littlewood,  3  Campb.        (4)  Abel  v.  Potts,  5  Esp*  N.  P.  C. 

988.  242. 

(2)  R.  ▼.  Aicklesy  1  Leach,  Cr.  C.  (5)  Mead  v.   Robinson,   Willes, 
45S.  424.    R.  V.  Hughes,  cited,  ib. 

(3)  Salte  and  others  v.  Thonuu,  (6)  Johnson   v.   Ward,    6  £^. 
5  Bos.  &  PuU.  1 88.  N.  P.  C.  47.    The  official  paper  was 

proved  to  have  gone  with  the  ship. 
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Chancellor,  and  recognized  by  him  as  an  official  document, 
would  be  good  secondary  evidence  of  the  allowance  of  a  cer- 
tificate ;  but  a  book,  containmg  such  entries,  is  not  admissible, 
if  it  appear  to  be  kept  merely  as  the  private  memorandum  of 
the  derks,  without  any  authority  or  sanction  from  the  Chan- 
cdlor.  (1 )  Books  transcribed  by  officers  of  excise  firom  speci- 
men-papers, which  hang  up  in  every  malthouse,  and  r^ularly 
returned  to  the  excise-office,  are  admissible  evidence  against 
the  maltster,  though  not  signed  by  him,  and  though  the  excise- 
officers  are  not  called  to  substantiate  the  books  by  proof.  {9) 
A  book,  in  which  leases  were  enrolled,  and  which  was  kept  in 
the  office  of  the  auditor  of  the  Bishop  of  Durham,  has  been 
held  to  be  admissible  evidence  of  a  lease,  after  proof  of  the  loss 
of  die  original  and  the  counterpart:  in  the  case  alluded  to^  it 
appeared,  that  the  office  was  conducted  like  a  public  office,  and 
the  officer  appointed  by  patent,  and  that  the  practice  had  been 
to  enrol  leases :  the  enrofanent-bodc  was  dierefore  considered 
as  a  public  instrument,  and  presumed  to  exhibit  a  correct 
<^P7-  (^)  Books  preserved  in  the  office  of  clerk  of  the  peaoe^ 
containing  enrolments  of  ancient  deputations  of  gamekeepers 
for  a  certain  manor,  are  admissible  in  evidence,  to  show  that 
those  persons,  who  caused  the  enrolments  to  be  made,  had  ex- 
ercised rights  as  lords  of  the  manor ;  and  they  are  admissiUe, 
without  proof  that  the  original  dqputations  have  been  lost,  or 
that  the  gamekeepers,  named  in  them,  have  acted  under  their 
authority.  (4) 

In  the  above-cited  case  of  the  King  v.  Aickles  (5),  the  clerk 
of  the  papers  of  the  prison  produced  a  daily  book,  kept  by 
him,  containing  entries  of  the  names  of  all  the  debtors  and 
•criminals  brought  into  prison,  and  of  the  times  when  they  were 
discharged ;  but  it  appeared  that  these  entries  were  not  made 
by  the  clerk  on  his  own  knowledge  of  the  fiu^  but  generally 


(1)  Heniy   v.   Leigli,   5  Campb.       (4)  Hunt  v.  Andrews,  s  Bam.  & 

499.  Aid.  348. 

(t)  R.  Y.  Grimwood,  ]  Price,  371.       (5)  1  Leacfa,  Cr.  C.  4S6. 
(3)  Humble  V.  Hunt,  Holt,  N.  P. 
C.  601. 
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bom  tbe  inforaiatiQni  of  die  tmokeySf  aod  fiequendy  firom  the 
luipkqr's  incUwseiaeiits  on  the  backs  of  liie  warrantSy  which 
wanMiU  were  afterwaxds  regoiiuAf  filed^  Upon  this,  it  was 
•olyectedf  that  the  wtJoes  io  the  books  were  jnere  copies,  and 
SiM  the  origiDal  miniUes,  &om  which  the  entry  of  the  pri- 
^onear^s  discbary  had  bem  msd^  onght  to  be  produced  as  the 
heat  «n4deoce*  Ait  the  eowt  ovevHmlei  the  objection,  and 
.•dmitted  the  eoittonts  of  the  hoalk^  es  jt  iq[>peared  to  have 
-bam  the  oanfftont  and  establiahed  practice  of  the  keepen 
(Of  .public  pciaoQs  to  register  the  dis<Auirge  of  prisoners  in 
Aieh  books  as  ihe  one  prodnoed*  and  in  the  nrnmer  thera 
daaarihid* 

in  jmoAmr  ov^  it  parisb^^giflter  of  duiateni^ga  wiaa  vo^ 
Haired  faiieyidfinee  as  anioriipnai  jantkm6c  hockf  akhom^  th^ 
sanatant  pnutfioe  ]siifae.pBcUi  was  to  make  a  meniofandiim  of 
ihe*christeniiigB  in.a  d^-bnnk,  Aam.  jrhich  entries  weoe  some 
Aioie.afterirands  made  into  the  jr^tar.(l)  The  qoeadon  u 
Aat»oaseiwas  .on  >the  pIiiintUr?s  kgitinuMyff  and  m  the  part  of 
Ae  pfaunkiff  a  genesttl  jpaoahfM^ster  waa  spK^du^  j»  wihioh 
thoreoiuii  an  anbyiaf  Jus  ohrislflRmg,  deamb^]^  him  in  tb^ 
aaaae  imannar  aaiegittmate  johildrai  yrere  rvan^/iy  mt^red*  it 
uppnandt  that  tfim  fmctiee  flvaa  ibo  mate  (the  entries  jn  this 
ffsgialarMMe  in  jAoEsejifaaksiiuttof  #  day'^Kiok,  in  winch  ^itries 
WHS  annde  Jaaanediatrfy  lafter  [the  ebri^teniiig  or  <m  the  aam^ 
morning;  and  in  the  case  of  ill^timate  children,  to  ioaert  in 
the  entry  in  the  day-book  the  letters  B.  B«,  which  were  intended 
ioaignil^  ^  baae  J^mdu"  TSie  oowad  fi>r  th^  defendant  4hen 
itfeaed  inte«idemeilie,dayrbmk»  from  wbioh  th^  other  .eptiry 
imapMtsd».wdinfrh}ch,^leMrs  B.B.  were  ioaerted^  insiat- 
ji«iihatJtinttrtheiidghiM.ei^  Bitf  ^  jmyoiriiy  of  the  ju^[ei^ 
poaaaQt  a^jk  trial  at  hart  jwiure  of  .«|iiimii»  that  anche^ 
Mil^htiMtito  bAMcemd,  ^on  ibeipmmdf  that  Ihave  codld  not  be 
two  rqpsters  in  the  parish,  and  that  the  one  first  produced 
jmntjbk  tP  ,ba  ityken  tp  j^  die  try^  ,/^gis|«r^r^Ij&  ind^  i^^ 

(1)  May  ▼.  Msv,  8  Str.  107S.  Lee  ilee  En^bei  ▼.  Wihoo,    l  8taiUe» 
▼.  Meeoock,  s  Esp.  N.P.C.  177.    N.P.  C.  179. 
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etitry  in  the  day-book,  representing  the  plaintifFas  illegitimate^ 
had  been  signed  by  the  reputed  &ther  or  the  mother,  or  made 
under  their  direction,  such  evidence  would  have  been  admis- 
sible as  the  declaration  of  a  deceased  parent  on  a  question  of 
legitimacy :  but  if,  on  the  other  hand,  in  the  absence  of  such 
proof,  the  entry  appeared  to  be  merely  a  private  memorandum, 
kept  for  the  purpose  of  assisting  the  clerk  to  make  up  the 
register,  (and  of  that  nature  it  seems  here  to  have  been  con* 
sidered,)  in  that  case  it  could  not  be  received  as  the  original 
authenticated  entry. 


nor  courts. 


The  YcUs  of  a  court  baron  (wfaicsh  is  the  court  of  the  free-  Rolli  ofma- 
hcMers^)  or  of  the  customary  court  (trhicfa  is  the  copyholders' 
court,)  are  evidence  between  the  lord  of  the  manor  and  his 
copyholders  or  t^ants.  They  are  the  public  documents,  by 
which  the  inheritance  of  eveiy  tenant  is  preserved,  and  'the 
records  of  the  manor  eoort,  which  was  anciently  a  court  of 
justice  relating  to  aU  property  trithin  the  manor«(l)  So 
ancient  writings,  not  properly  court  rolls,  but  fdmid  among 
the  court  rolls,  and  delivered  down  from  steward  to  steward, 
purporting  to  be  made  ^*  easensu  omnium  tenentium^^  have 
been  admitted  as  evidence  to  prove  the  course  of  descent 
within  a  manor :  and  this,  aldtough  they  were  not  signed  by 
any  of  die  tenants*  (^)  And  an  esitry  in  the  court  rolls» 
stating  the  several  custom's  withm  the  manor  as  fimnd  by  the 
homage,  and  n^lating  the  descent  of  the  several  species  of 
tenure^  was  in  another  case  admitted  to  be  good  evidence  of 
the  mode-  of  descent,  ahhou^  no  instances  were  shewn  of  aiq^ 
tenant  having  in  .fiict  so  take^  under  the  Custom.  (S)  <<  It 
cannot  be  doubted,"  said  Lord  Kenyon,  ^^  that  this  evidence 
was  admissible,  for  tradition  and  the  received  opinion  are  the 
Ux  ]oci.  Here  was  lull  proof  of  a  tradition  respecting  the 
custom  of  descent  in  this  manor;  it  was  the  solemn  opinion 
of  twenty-four  homagers,  who  are  the  constitutional  judges  of 

ri)  GUb.  Ev.  67.    4  T.  R.  670.  (s)  Roe,  dem.  Beebee,  v.  Parker, 

(8)  DeDn,dem.Go(kMD,v.  Spray,    S  T.  R.  S6.    Roe«  dem.  Bennett,  v. 
1  T.  R.  466. 470.  X  Jeffeiy,  8  Maule  &  Sdw.  98. 

VOL.  I.  E  E 
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the  oourt,  delirefed  on  aa  occasion  when  they  w^re  discussing 
the  interests  of  all  the  tenants  of  the  manor.'* 

Upon  the  same  principle^  in  an  action  by  a  copyholder 
against  a  freeholder  of  a  manor  for  surcharging  the  com- 
mon, an  kAA.  writings  found  among  the  muniments  of  the 
manor,  and  purporting  to  be  signed  by  many  of  the  copy- 
holders, stating  that  the  commoners  of  the  manor  had  an 
ancient  unlimited  right  of  common,  but  that  they  had  agreed 
to  a  certain  stint,  was  held  admissible  evidence  of  the  r^uta- 
tion  of  the  manor  at  that  time,  as  to  the  general  prescriptive 
right  of  common,  against  the  limited  right  insisted  on  by  the 
plaintiff;  and  although  it  was  not  proved  that  the  instrument 
had  .been  signed  by  a  majori^  of  the  copyholders,  or  that  the 
plaintiff  held  the  copyhold  tenements  under  any  one  of  those 
who  had  signed,  yet  that  circumstance  could  not  affect  the 
admissibilty  of  the  instrument,  which  was  offered  in  evidence, 
not  on  the  looting  of  an  agreement,  but  as  evidence  of  tradi- 
tion and  the  received  opinion  wUhin  the  manor.  (1) 

Tenien.  Terriers. are  of  two  kinds,  temporal  and  ecdesiastioaL    It 

)uis  been  established  by  a  variety  of  cases,  that  old  terriers 
or  surveys  of  a  manor,  are  evidence  of  manorial  toiures  or 
boundaries.  (2)  And  an  ecclesiastical  terrier  is  evidence  of 
the  possessions  of  a  church,  if  it  has  been  regularly  made^  and 
preserved  in  the  proper  repository.  Ecdesii^cal  terriers  are 
constantly  received  in  questions  of  tithes:  they  are  eodesi- 
astical  records,  made,  in  perpetuam  ret  memoriam.  and  are 
as  solemn  instruments  as  any  that  can  be  produced  on  such 
subjects.  (S) 

•  By  the  ecclesiastical  canons,  an  enquiry  is  directed  to 
be  made,  from  time  to  time,  of  the  temp<^  rights  of  the 
clergyman  in  every  parish»  .and  to  be  returned  into  the 
r^stry  of  the  bishop.     This  return,  which   is  generally 

(1)  Chapman  y.  CowIaD,  13  Bast,       (s)  Gilb.  £r.  69. 

10.  (3)  5  Price,  S80..385. 
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signed  by  the  ministec,  is.  denominated  a  terrier,  and  de- 
rives its  aptjiority  frofm  being  found  either  in  the.  bishop's 
register  office  (1),  or  the  registry  of  the  archdeacon  of  the 
diocese.  (2)  Unless  it  comes  from  one  of  these  repositories, 
it  cannot,  in  general,  be  admitted  in  evidence.  A  paper,  there-, 
fore,  purporting  to  be  a  terrier^  found  in  the  charter-chest  of  a 
college,  which  had  property  in  the  parish,  was  thought  to  be 
inadmissible  to  disprove  a  modus.  (3) 

« 

However,  under  particular  circumstances,  tliis  rule  respect-, 
ing  the  custody  of  the*  terriers  has  been  relaxed,  and  a  terrier » 
has  been  admitted,  though  not  brought  from  one  of  the  regu-. 
lar  repositories,  when  the  custody  in  another  place  has  been 
satis&ctorily  explained.  One  'that  was  found  in  the  registry 
of  the  dean  and  chapter  of  Lichfield,  has  been  admitted  in. 
evidence  against  a  prebendary.  (4)  This  evidence  was  rgect- 
ed  at  the  trial ;  but  a  new  trial  was  afterwards  granted  by  the. 
Court  of  King's  Bench,  on  the  ground,  that  the  evidence 
ought  to  have  been  received,  as  there  appeared  to  be  a  proper 
connection  between  the  terriers  and  the  place  where  it  was 
found;  and  a  strong  corroborating  circumstance  was,  that 
the  terrier  was  found  annexed  to  an  old  lease  of  the  prebend, 
of  nearly  the  same  date.  (5)  But  when  the  custody  is  merely 
private,  and  unconnected  with  the  subject-matter,  the  courts 
have  never  gone  the  length  of  admitting  such  papers  in 
evidence.  An  instrument,  therefore,  purporting  to  be  an 
endowment,  without  the  seal  of  the  bishop,  and  another  pur^ 
porting  to  be  an  Inspeximus  of  the  former  under  his  seal, 
were  rejected,  because  they  came  out  of  the  hands  of  a  private 
person  entirely  unconnected  with  the  matters  contained  in 
them.  (6) 

(1)  Atkins  V.  HaUon,    4   Gwilt.        (3)  4  Gwill.  1406. 

140C.   aAnstr.  586.  S.  C.    4  Gwill.  (4)  Miller    v.    Foster,    4   Gwill. 

1593.    '  1406.  n.  and  see  Bullen  v.  Michel, 

(2)  Potts   v.   Durant,     4  Gwill.  stated  in  ch.  8.  s.  2.  infra. 
1450.  1454.  3  Anstr.  789.  S.C    See  (5)  4  Gwill.  1455. 

Drake  v.  Smyth,  supra,  p.  408.  (2).  (6)  Potts  v.  Durant,  4  Gwill.  1450. 

£  £   2 
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For  the  same  reason,  before  ancient  grants  can  be  ad- 
mitted as  evidence  of  private  rights,  the  custody,  in  which  di^ 
have  been  kept,  ought  to  be  satis&ctorily  explained.  In  a 
late  case,  a  grant  to  an  abbey,  contained  in  a  manuscript  ai- 
tided  <<  Secretum  Abbatuf*  in  the  Bodldan  library  at  Oxford, 
was  rejected,  as  not  coming  from  the  proper  custody  (1); 
and,  on  the  authority  of  this  cas^  Mr.  Justice  Lawrence  hdd, 
that  an  old  grant  to  a  priory,  brought  from  the  Cottonian 
manuscripts  in  the  British  Museum  could  not  be  received, 
as  it  was  not  shewn  that  the  possession  of  the  grant  was 
connected  with  any  person,  who  had  an  interest  in  the 
estate.  (2) 

A  terrier  is  strong  evidence  against  a  parson ;  but  it  is 
«  never  admitted  for  him,  unless  it  be  signed  by  a  churchwarden, 
or,  if  th^  churchwardens  are  nominated  by  him,  by  some  of 
the  substantial  inhabitants  of  the  parish.  (S)  Old  terriers 
signed  by  the  rector,  churchwardens,  and  other  inhabitants  of 
the  parish,  are  evidence  for  a  succeeding  rector  against  the 
land-owners,  on  a  question  of  farm-modus,  although  they 
are  not  proved  to  have  been  signed  by  occupiers  of  the 
farm,  or  by  any  persons  from  whom  the  land-owners  derive 
tide.  (4) 

Terriers  are  generally  signed  by  the  minister  of  the  parish  : 
but  this  does  not  appear  to  be  essentially  necessary.  In  a  late 
case  (5),  on  a  bill  filed  by  a  vicar  against  the  impropriatrix  of 
&  rectory,  for  agistment  tithe,  a  terrier  was  given  in  evidence, 
,  on  the  part  of  the  vicar,  signed  only  by  the  churchwardens ; 
it  was  objected,  first,  that  it  was  not  a  terrier,  because  made 


(1)  Michell  V.  Rabbets,   cited  5  {s)  Bull.    N.   P.   24S.      Earl  v. 

Taunt  S|l.    See  Bulleo  v.  Michel,  Lewis,  4  Esp.  N.  P.  C.  5. 

stated  infra;  and  see  infra,  ch.  8.  s.  2.  (4)  Mytton  v.  Harps,  5  Price,  19. 

on  the  custody  of  documents.  Wood  B.  contra. 

(s^  Swinnerton   v.   Marouis    of  (5)  Illingworth  v.  Leigh,  4  Gwill. 

Staffi>rd,    5   Taunt.  91.     Earl   t.  1615.  Pottsv.Durant,  3  Anstr.796. 
Lewis,  4  Esp.  N.  P.  C.  1. 
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by  the  churchwardens  alone,  and  not  signed  by  the  vicar; 
secondly,  eren  supposing  it  to  be  a  proper  terrier,  yet  that  it 
could  not  be  admitted  in  evidence  in  that  cause  against  the 
rector,  as  it  was  not  signed  by  any  person  claiming  under,  or 
on  the  part  o^  the  rector.  However,  the  court  were  of 
opinion,  that  the  terrier  was  admissible;  that  such  imperfect 
terriers  were  now  uiMfi>nnly  received ;  that  the  terrier  in  ques- 
tion was  signed  by  persons  who  were  in  no  respect  interested, 
and  whose  duty  it  was,  from  their  official  situation,  to  sign  it ; 
and  that  the  want  of  tlie  vicar's  signature  made  it  stronger 
evidence  in  fiivour  of  his  successor. 

The  ancient  books  of  the  heralds'  office  (1),  and  thdr  visits  Heralds' 
atioQ-books  of  counties  (2),  are  evidence  on  a  quesdon  of  °^^^ 
pedigree.     The  visitation-books  contain  the   pedigrees   and 
arms  of  the  nobility  of  the  kingdom  from   the  twenty-first 
year  of  Henry  VIII.  to  the  latter  end  of  the  seventeenth 
century,  during  which  period  the   two  provincial  kings   of 
arms,  soon  after  their  investiture  in  office,  usually  received  a 
commission  under  the  great  seal,  authorizing  them  to  visit  the 
.several  counties  within  tiieir  respective  provinces,  ^'  to  take 
survey  and  view  of  all  manner  of  arms,  cognizances,  cirests, 
and  other  like  devices,  with  tiie  notes  of  the  descents,  pedi- 
grees, and  marriages  of  all  the  nobility  and  gentry  thereia 
contained;  and  also  to  reprove,  control,  and  make  in£imou& 
by  proclamation,   aU   such  as   unlawfully  and  without  just 
authority  usurp  or  take  any   name  or   titie   of  honour  or 
dignity/'    The  first  of  these  commissions  vas  issued  in  the^ 
twenty-first  year  c^  Henry  VIII.,  and  the  last  in  the  second 
of  James  11.(3}     From  these  visitationrbooks,  entries  were 
afterwards  made  into  the  books  kept  at  the  College  of  He- 
ralds. 

(1)  King,  dem.   Lord  Thanet^v.  (3l  See  First  Report  of  the  Hoiue 
Foster,  8  Jon.  224.  of  Cominons  on  the  Public  Records^ 

(2)  Pitton  V.  Walter,  l  Sti;  t6l.  p.  82,    Appendix,  (c.  8.) 
Matthews  V.  Port,  Comb.  6J» 

£  £  3 
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Pope*!  bull.  A  licence  from  the    Pope,    granted   in   the  reign  of  Ed- 

ward II.,  has  been  adjudged,  in  an  old  case,  to  be  evidence 
of  an  impropriation,  the  Pope  being  formerly  the  supreme 
head  (^the  church,  and  having  the  disposition  of  all  spiritual 
benefices.  (1)  For  the  same  reason,  a  Pope^s  bull  was  for- 
merly admitted  in  evidence,  to  shew  that  monastery  lands  had 
a  special  exemption  from  the  payment  of  tithes.  (2) 

Corporation         Corporation-books,  contidning  an  account  of  the  privileges 
^  or  public  transactions  of  the  body,  are  evidence  in  a  suit  be^ 

tween  the  several  hiembers,  on  the  same  footing  as  manor- 
books  between  the  tenants  of  a  manor.  But  they  are  not 
evidence  in  favour  of  a  corporation  to  support  a  claim  of  right 
against  a  stranger  (3) ;  as,  where  a  right  to  certain  tolls  is 
claimed  by  a  corporation,  entries  in  the  corporation-books^ 
respecting  payments  made  by  individuals  in  former  times,  are 
not  admissible,  on  the  part  of  the  corporation,  against  a  party 
who  contents  the  right  to  tolls  (4) ;  for  such  entries  rdating  to 
the  private  interests  of  the  corporation,  and  being  of  a  private 
nature,  cannot  be  evidence  for  the  party  to  whom  the  books 
belong.  But  on  a  question  of  public  right,  such  as  the  right 
of  swearing  and  admitting  freemen,  &c.,  corporation-books  are 
admissible.  (5) 

The  books  of  a  corporation  cannot  be  admitted  in  any  case, 
unless  shewn  to  have  been  regularly  kept  by  the  proper  officer 
of  the  corporation.  On  an  information  in  the  nature  of  a 
quo  warranto^  the  prosecutor  produced  in  evidence  a  boolc 
written  by  the  prosecutor's  derk,  not  an  officer  of  the  corpor- 
ation, which  appeared  to  be  only  minutes  of  corporate  acts 
done  some  years  before,  and  was  not  kept  as  a  public  bode  of 

(1)  Cope  ▼•  Bedford,  Palm.  4fi7.  (4^  Maniage  v.  Lawrence,  5  Bum, 

(2)  Lord  Claiiricard's  case,  Palm.  Sc  Aid.  14S.  Another  caae»  to  illua- 
37.  trate  the  same    prindpfe,  is  R.  v. 

(3)  1  H.  Black.  2214.  n.  {c\  Mayor  Debeoham,  i  Bam.  &  Aid.  185. 

of  London  ▼.  Mayor  of  Lynn.    In        (£)  Case  of  Gibbon,  npon  a  qmo 
the  case  of  the  Mayor  o^  iCingston-    ufarranio,  17   HoweM,  St.  Tr.  810. 
oh4Iull  V.  Homer,  Cowp.  los « such    8i4 
evidence  was  received,  but  bv  eoa-    * 
sent;  see  i  H*  Bl.  214. 
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the  oorpomtion :  this  evidence  was  rejected  at  tlie  trial,  and» 
on  a  motioo  afterwards  for  a  new  trial,  the  Coiirt  held  that  it 
had  been  properly  rejected.  '^  Gnporation-bootcs,''  the  Coar^ 
said,  ^*  are  generally  allowed  to  be  given  in  evidence,  when 
tfaey  have  been  publicly  kq)t  as  such,  and  when  the  entries 
have  been  made  by  the  proper  officer ;  not  but  that  aitries 
made  by  other  persons  may  be  good,  if  it  be  shewn,  that  the 
town-derk  is  sick,  or  refuses  to  attend.''  (1) 


A  general  history  may  be  admitted,''  says  Mr.  Jusdee  Buller,  Histories, 
to  pi:ove  a  matter  relating  to  the  kingdom  at  large."  (2)  Thus, 
in  the  case^  of  St.  Katharine's  Hospital,  Lord  Hale*  aUowed 
Speed's  Chronicles  to  be  evidence  of  a  particular  point  of 
history  in  the  time  of  Edward  III.  (3)    And  the  same  hook 
was  admitted  as  evidence  of  the  deadi  of  Echvard  the  Secopd's 
queen,  in  the  case  of  Lord  Brounker  v.  Sir  R.  Atkins  (4), 
where  Ch.  J.  Pemberton  said,   he   knew  not  what  better 
proof  they  could  have.    Histories,  however,  it  is  admitted, 
cannot  be  received  as  proof  of  a  private  right  or  partioulor 
.custom.  (5)     Camden's  Britannia  was   therefore   rgected  on 
an  issue,  whether  by  the  custom  of  Droitwich  saltf  its  could 
be  sunk  in  any  part  of  the  town,  or  only  in  a  certain  place.  (6) 
And  in  another  cas^  where  the  question  was,   whether  a 
particular  abbey  was  of  the  inferior  order,   Dugdale's  Mo- 
nasticon  was  refused,    because   the   original   records   might 
be  had  in  the  augmentation-office.  (6)     So,  it  has  been  de- 
termined, that  Dugdale's  Baronage  is  not  evidence  to  prove 
a  descent.  (7) 

With  regard  to  the  proof  of  entries  in  public  books,  it  is  Proof  of  entr; 
now  clearly  settled,  that  wherever  an  original  is  of  a  public  j"  ^^^^^ 
nature  and  admissible  in  evideuce^  an  examined   copy  will 

* 

(1)  R.  V.  Mothenell,  1  Str.  99.  (4)  Skin.  14. 

19  Yin.  Abr.  Evidence,  (A.  b.  15.)  (5)  Bull.  N.  P.  948.    Cockman  v. 

pL  16.   17  Howell,  St.  Tr.  854.  Mather,  l  Barnardist.  14. 

(S)^Bull.  N.  P.  248.  ,    (6)  1  Salk.  289.     Skin.  699. 

(3)  1  Vent.  151.  •  Staincr  v.  Bur-  '  {7)  Pierccy's  case,  2  Jon  164. 
gcsses  of  Droitwich,    1  Salk.  28^. 
Skin.  623.  S.  C. 

£  £  4 
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eqwSHy  bq  admitted*  (1)  This  rule  is  necessary,  as  wellfiir  the 
ieciirity  of  the  document,  as  tar  the  conyenience  of  the  publie. 
Exanuned  copies,  therefore,  of  entries  in  the  Jouinsls  of  the 
Lords  or  Commons  (2),  or  of  entries  in  the  Coimcil-book  in 
the  Secretary  of  State's  office  (3),  or  of  entries  in  the  Bank 
books  (4i),  or  in  the  books  of  the  East-India  Company  (5)» 
and  eacammed  copies  of  entries  in  parish  regbters,  or  in  the 
books  of  assessments  made  by  die  commissioners  of  land- 
tax  (6),  or  in  the  books  of  the  commissioners  of  excise  (7),  or 
in  the  courtHrolls  of  a  manor  (8),  or  in  poU-books  of  an  elec^ 
tion  of  mayor  or  member  of  parliamoit  (9),  and  examined 
copies  in  other  cases  of  the  same  kind,  have  been  admitted  in 
evidence,  when  the  original  books  themselves  would  have  been 
admissible.  But  where  an  original  is  df  a  private  nature,  a 
copy  will  not  be  evidence,  unless  the  original  b  lost,  or  de- 
stroyed, or  in  the  possession  of  the  opposite  party.  Thus,  the 
copy  of  an  old  letter,  brought  from  die  chest  of  a  corporation, 
has  been  reiused.  ( 10)  In  one  case,  indeed,  where  the  orighial 
was  kept  in  the  Bodldan  library  at  Oxford,  and  by  the  sta- 
tutes of  the  nniversi^  not  removable,  an  examined  copy  was 
allowed  to  be  given  in  evidence  (11);  the  Court  admitted  the 
case  not  to  be  within  the  general  rules  of  evidence,  bu^ 
under  the  particular  circumstances,  permitted  the  copy  to  be 
read. 


(l)  Holt  C.  J.  in  Lynch  v.  Gierke,  (7)  Garth.   346.    E.  t.  Gomroit* 

S  Saik.  lis.  R.  V.  Haine«»  Gomberb.  sicmen  of  Land4ax,  s  T.  R.  S84« 

337.    Skin.  S83.  S.  G.  (8)  Tuckey  v.  Fipwer,  Comberbu 

(s)  Jones  V.  Randal,  Gowp.  17.  157.    R.  ▼.  Haines,   ib.   337.,  by 

R.  ▼.  Ld.  G.  Gordon,  s  Doug.  593.  Holt  G.  J.    Doe,  dem.  Ghurchwar- 

The  printed  joumali  are  not  evi-  dens  of  Groydon,  v.  Gook,  S  Map. 

deace.    See  supra,  p.  406.  (8).  N.  P.  C.  »21.    Doe,  dem.  Bennii^ 

(5)  Eyre  y.  Paliigrave,  i  Gamnb.  ton,  v.  Hall,  16  Bast,  soe. 

606.  (9)  Mead  V.   Robinson,    Willes, 

(4)  Manh  ▼.  Golnet,    s  Esp.  N.  4S4. 

P.  G.  665.    Breton  v.  Goape,  Peake^  f  lo}  R.  v.  Gwyn,  1  Str.  401. 

N.  P.  G.  50.  (11)  Downes  v.  Moreman,  8  GwilL 

(5)  2  Douff.  595.  n.  (3).  659.     fiunb.  189.  8.  C. 

(6)  R.  Y.  King  and  others,  s  T.  R. 

234. 
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CHAP,  VII. 
Qftfie  Inspection  of  Public  Writings. 

^H£  judicial  records  of  the  king's  courts  are  safely  kqpt  for  Records 

the  public  convenience,  that  any  subject  may  have  access 
to  them  for  his  necessary  use  and  benefit ;  which  was  the  an- 
.cient  law  of  England,  andis  so  declared  by  an  act  of  parliament 
in  the  forty-sixth  year  of  Edward  III*  (1) 

Some  restricUon^  however,  of  the  general  right  of  inspectr  Copy  of  id- 
ing  records  has  been  thought  necessary  in  the  case  of  an  ao- 
quittal  on  a  prosecution  for  felony;  in  which  case^  if  the  tral 
is  at  the  Old  Bailey^  a  copy  of  the  indictment  cannot  v^golarly 
be  obtained  without  an  order  from  the  court;  and  it  is  acom- 
mon  practice,  on  the  circuits,  to  apply  to  the  court  for  a  copy 
at  the  time  of  the  triaL  This  practice  appears  to  have  been 
first  adopted  at  the  Old  Bailey,  in  pursuance  of  an  order  made 
by  s<»ne  of  the  Judges,  for  the  regulation  of  thpse  sessions  in 
the  twenty-sixth  year  of  Charles  II.  (2)  It  was  then  ordered 
^'  th^t  no  copies  of  any  indictment  for  felony  be  given  withoiit 
special  order,  upon  motion  made  in  open  court,  at  the  general 
gaol  delivexy :  for  the  late  finequency  of  actions  against  prose- 
cntors,  which  cannot  be  without  copies  of  the  indietioml, 
deterreth  people  from  prosecuting  for  the  king  iqpon  just  occa^ 
sions/'  And  Lord  Holt  ha«  laid  it  down  ^  a  general  rule  ^{ 
law,  that  if  a  person  be  indicted  for  felony  and  acquitted^  and 
means  to  bring  an  action  (without  sufficient  cause))  the  Ju4ge 
will  not  permit  him  to  have  a  icppy  of  the  record,  and  be  caor 

(1)  3  lost.  71.    Pref.  to  Sd  Rep.  $aM,  ihtrti.  %y  tlM  Uw9  of  the  resla, 

p.  5,  4.    See  Sir  R.  Grahme*8  Trial,  ereiy  prisoner,  upon  his  actual, 

IS  HowcU*f  St  !>•  659.  has  an  undoubted  right  and  tide  to 

(9)  Direcdons  for  Juttices  at  the  a  copy  of  the  record,  for  any  use 

Old  Bailey,  prefixed  to   Kalyng's  which  he  may  think  fit  to  make  of 

Rep.  p.  5.,  oraer  7.    See  Brangam's  it;  and  tbat^  after  a  demand,  the 

case,  1  Leach,  Cr.  C.  52.    In  this  proper  officer  might  be  paiuslied  for 

case,  Willes  C.  J.  is  reported  to  have  refusiog  to  make  out  a  copy. 
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not  have  a  copy  without  leare.  (1)  In  the  case  of  Vander- 
comb  and  Abbott  {2\  the  prisoners  after  their  acquittal 
applied  for  copies  of  the  several  indictments,  for  the  purpose 
of  assisting  them  in  their  plea  of  atdrffbis  acquit :  the  court, 
however,  refused  U>  grant  them  copies,  but  ordered  the  officer 
to  read  over  the  indictments  slowly  and  distinctly,  which  was 
*   accordingly  done. 

i 

'  The  rule  of  the  Judges  states,  that  an  action  against  a  pro- 
secutor cannot  be  maintained  without  a  copy  of  the  indictment, 
and  that  a  copy  is  not  to  be  given  without  an  order  from  the 
court ;  but  it  is  not  to  be  inferred  from  this,  that  an  order  is 
■  essentialfy  necessary  for  the  introduction  of  a  copy  in  evidence^ 
or,  if  a  copy  were  offered  to  be  produced  without  an  order, 
that  it  could  on  that  account  be  properly  rejected.  The  ad- 
missibility of  such  evidence  has  been  determined  in  the  case  of 
'L^att  V.  ToHervey.  (3)  On  the  part  of  the  plainti£^  in  that 
case,'  the  clerk  of  the  court  of  (quarter  sessions,  before  which 
^ the  indictment  had  been  tried,  produced  a  copy,  which  for 
-want  of  an  order  was  not  allowed  to  be  read ;  and  the  plain- 
•  tiff  was  in  consequence  nonsuited.  But  the  Court  of  King^s 
^  Bench  were  of  opinion,  that  the  evidence  ought  to  have 
been  received,  and  set  aside  the  nonsuit  '^  It  is  very  clear,'' 
'said  Lord  EUenborough  C.  J.,  *^  that  it  is  the  duty  of  the 
officer,  charged  with  the  custody  of  the  records  of  the  court, 
•not  to  produce  a  record  but  upon  competent  authority,  which 
at  the  Old  Bailey  is  obtained  upon  application  to  the  court, 
-pursuant  to  the  order  that  has  long  prevailed  there;  and,  with 
respect  to  the  general  records  of  the  realm,  upon  application 
i  to  the  Attomey-OeneraL  But  if  the  officer,  even  without 
^authority,  shall  have  given  a  copy  of  a  record,  or  produce  the 
original,  and  that  is  properly  proved  in  evidence^  I  cannot  say 
.that  such  evidence  shall  not  be  received.     He  may  incur  the 

;  penalty  of  his  contempt  of  the  court,  and  may  be  warned,  at 

'I 

{ I)  In  the  case  of  Dr.  Grocnvclt  v.        (2j  2  Leach>  Cn  C.  821. 
~  Dr.  Barwdl  and  othen,  1  Ld  Raym.       (3)  14  East,  30«. 
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the  time,  of  his  peril  in  so  doing,  and  a  discreet  officer  placed 
in  such  a  situation  would,  before  he  produced  the  record,  or 
gave  a  copy  of  it,  apply  to  the  court,  and  state  the  circum- 
stances ;  and  it  cannot  be  doubted,  that  he  would  be  saved 
harmless  in  doing  what,  after  such  disclosure  the  court 
should  order  him  to  do.  But  still  I  cannot  help  thinking^ 
that  the  rule  laid  down  by  Lord  Ch.  J.  Le^  in  the  case 
of  Jordan  v.  Lewis  (1),  is  the  correct  rule.  The'order  made 
at  the  Old  Bailey  was  there  read  by  way  of  objection  to  the 
evidence  oilered,  but  the  Chief  Justice  in  that  case  sdd,  that 
he  could  not  refuse  to  let  the  plaintiff  read  the  copy  of 
the  indictment,  though  obtained  without  any  order  of  the  court 
fot  that  purpose.' 


n       '  I.    I 


The  rule,  which  has  been  before  mentioned^  is  confined 
to  cases  of  felony.  In  prosecutions  for  ihisdemesnbrs,  the 
defendant  is  still  entitled  to  a  cojpy  6i  the  record,  as  a  matter 
'of  right,  without  a  previous  application  to  the  court  (21) 
So,  in  the  case  of  a  conviction  by  a  magistrate,'  the  defendant 
is  entitled  to  a  copy  of  the  conviction,  in  order  to  defend 
himself  against  an  action  for  the  same  offence ;  and  if  it 
should  be  refused,  and  the  defendant  in  consequence  sue  out 
a  writ  of  certiorari,  merely  for  the  pmpose  of  procuring  a 
copy  and  making  his  defence,  the  magistrate  will  be  compelled 
to  pay  his  own  costs  of  returning  the' conviction.  (S)  The 
'  conviction  may  be  drawn'up  at  any  time,  before  the  return  to 
the  certiorari  or  the  sessions,  though  after  a  commitment  (4), 
or  after  the  levying  of  the  penalty.  (5)  And  the  conviction 
returned  to  the  sessions,  or  to  the  Court*  of  King^s  Bench, 
is  die  only  one,  of  which  those  courts  will  take  judicial 
notice.  (6) 

(n  s  Stra.  His.    14  East,  90S.  (5)  R.  v.  Midlam,  3 Burr.  17S1. 

n.  (a),  S.  C.  reported  from  Mr.  Ford's  (4)  Massey  v.  Johnson,  li  East^ 

MS.  ,67.  sd.    16  £ast,  90. 

(2)  Morrison  v.  Kelly,    1  Black.  (5)  R.  t.  Barker,  1  East,  186. 

«  Rep.  385.    Evans  v.    Phillips,   re-  (6)  Ibid.  188.    . 
ported  from  MS.  in  Selw.    Ni.  Pri.' 
952. 
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Inspection  of 
depositions. 


A  defendant  on  a  criminal  charge,  is  not  entitled  to  an  in- 
spection of  the  grounds,  upon  which  the  prosecution  has  been 
instituted.     In  some  species  of  treason,  indeed,  the  prisoner 
is  entitled  to  a  copy  of  the  indictment,  a  priyil^e  not  al- 
lowed by  the  common  law,  but  conferred  by  act  of  parliament ; 
but  neither  in  cases  of  treason  nor  of  felony,  has  he  any  right 
to  a  copy  of  the  depositions  of  witnesses,  who  are  to  appear 
against  him.     So,  when  informations  are  filed  by  the  Attor- 
ney-General, on  depositions  taken  under  the  excise  laws,  the 
defendant  is  not  allowed  to  inspect  those  depositions.    And 
in  a  case  where  an  information  was  filed  against  an  officer  of 
the  Eastrlndia  Company,  on  charges  of  delinquency  founded 
upon  the  report  of  a  board  of  inquiry  in  India,  the  Court  of 
King's  Bench  were  of  opinion,    that  the  defendant  had  no 
lif^t  to  have  an  inspection  of  that  report,  and  that  the  court 
had  no  discrejtionarjr  power .  to  grant  it  (1)     ^^  The  practice 
on  indictments  at  common  law,  and  on  informations  upon 
particular  statutes,"  said  Mr.  Justice  Buller  on  that  occasion, 
<'  shews  it  to  be  clear,  that  the  defendant  is  not  entitled  to 
inspect  the  evidence,   on  which  the  prosecution  is  founded, 
till  the  hour  of  trial." 


Proceedings 
of  inferior 
jurisdictions. 


The  right  of  inspecting  tlie  proceedings  of  inferior  juris- 
dictions is  more  limited.  It  cannot  be  necessary  for  the  in- 
terests of  the  public,  that  they  should  be  open  for  inspection 
to  all  persons  without  distinction ;  but,  on  the  other  hand,  it 
seems  reasonable,  that,  in  any  suit<  where  the  regularity 
of  those  proceedings  may  come  into  question,  a  party  should 
have  the  power  of  taking  a  copy  of  such,  as  have  been  insti- 
tuted against  himsel£  In  an  action  of  trespass  and  false  im- 
prisonment, brought  by  the  plaintiff  who  had  been  sued  in 
the  court  of  conscience  in  London,  the  Court  of  King^s 
Bench  allowed  the  plaintiff  to  inspect  the  proceedings,  sa 
&r  as  they  related  to  the  suit  against  himself  on  the  ground 
that  every  one  has  a  right  to  look  into  the  proceedings  to 
which  he  is  a  party.  (2)    In  another  case,  where  the  plaintiff 


(1)  R.  V,  Holland,  4  T.  R.  691.  (s)  Wilaon  v,  Rogers^  a  Sir.  lS4i. 
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having  been  fined  for  neglect  of  duty,  as  an  under-dBcer  to 
the  commissioners  of  lieutenancy  for  the  city  cf  London, 
brought  an  action  of  trespass  against  the  defendant  for  dis- 
training upon  him,  the  court  granted  the  plaintiff  a  rule  for 
inspecting  and  taking  copies  of  the  rales  and  assessments  made 
by  the  ccnnmissianers.  ( I )  On  the  same  principle,  in  ah  action 
for  a  malicious  prosecution  and  fidse  imprisonment,  the  plain- 
tiff may  obtain  a  rule  for  a  copy  of  the  information,  upon 
which  he  was  committed ;  and,  as  the  original  itself  ou^t  to 
be  produced  at  the  time  of  the  trial,  the  court  will  also  grant 
a  rule,  calling  upon  the  committing  magistrate  to  cause  it  to 
be  produced.  (2) 

A  different  rule,  however,  was  adopted  by  the  court  in  the 
case  of  Dr.  Groenvelt  v.  Dr.  Barwell  (5),  and  in  Abery  v. 
Dickenson.  (4) 

« 

1.  The  first  of  these  cases  was  an  action  for  fidse  imprison* 
ment  agiunst  the  defendants,  who  justified  as  censors  of  the 
college  of  physicians  by  virtue  of  their  charter,  by  which 
charter  they  have  power  to  fine  and  imprison  pro  mm  bene 
tUendo  facuUate  medickkE  ;  they  then  set  forth,  that  the  plain- 
tiff at  such  a  time  and  place  had  adminiitered  unwholesoine 
medicines  to  A.  B«,  and  so  justified  the  taking  aiid  imprison- 
ing. The  counsel  for  the  plaintiff  moved,  that  the  r^strar 
of  the  coll^  should  permit  the  plaintiff  to  have  ccqaies  of  the 
proceedings  and  judgment,  to  enable  him  to  reply  to  the  de- 
fendant's plea  in  justification;  and,  in  support  of  the  application, 
it  was  said,  that  the  plaintiff  was  a  party  to  the  judgment,  and 
therefore  had  a  right  to  a  copy,  and  that  it  is  the  usual  practice, 
if  an  action  is  brought  for  a  fidse  return  to  a  mandamus,  upon 
which  the  party  is  returned  to  be  disfranchised,  that  the  King^s 
Bench  will  make  an  order  for  the  plaintiff  to  have  recourse  to 

(1)  Edwards  y.  Vesey,  Rep.  temp.  .1  S(ra.  304.;  and  R.  ▼.  Comoiiiibn- 

Hard.  138.  ere  of  Land-tax,  2  T.  R.  234. 

(3)  R.  y.   Smith,    1  Stra.    136.       (5)  1  Ld.  Raym.  253.  454.  Cartb. 

Welch   V.   Richards,    Barnes,  468.  431.491.  S.C. 
S.  P.  See  also  Herbert  v.  Ashburner,        (4)  Say.  350. 
1  Wils.  397.    Moody  v.  Thurston, 
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ike  public  books.    But  the  court  re&sed  a  rule,  saying,  (as 
Lord  Rajnnond  reports  the  case^)  *^  that  they  could  not  oblige 
the  collie  of  physicians  to  permit  the  plaintiff  to  have  a  copy 
of  their  proceedings ;  for  they  act  in  a  judicial  manner,  by  au- 
thori^  of  an  act  of  parliament;  and  therefore  it  shall  be  pre- 
sumed that  they  have  done  right"     The  report  of  this  case  by 
Carthew  (Uffers  materially  from  that  by  Lord  Raymond.    Car- 
thew  reports,  that  the  court  admitted  the  rule,  for  inspecting 
the  proceedings,  to  be  usual  for  the  sake  of  evidence,  qfier  issue 
joinedj  but  not  by  way  of  assisting  the  party  to  plead.     The 
reason  given  in  Lord  Raymond's  report  (namely,  ^^  that  the 
proceedings  must  be  presumed  to  be  regular,  since  the  college 
acted  in  a  judicial  manner,  by  authority  of  an  act  of  parlia- 
ment,'^) seems  to  proceed  upon  the  supposition,  that  the  pro- 
ceedings were  truly  and  correcdy  set  out  in  the.  defendant's 
plea;  and  on  a  demurrer,  (which  admits  all  the  facts  in  justi- 
fication), that  reason  would  have  been  conclusive;  it  might 
then  have  been  justly  said  against  the  demurrer,  that,  the  de- 
fendants having  shewn  their  authority  over  the  plaintiff,  and 
the  fiict,  fi>r  which  he  had  been  punished,  being  within  their 
jurisdiction  as  censors,  and  not  traversable  in  this  collateral 
suit,  they  could  not  be  liable  to  an  action  for  what  they  had 
dcme  within  the  limits  of  their  jurisdiction,  and  in  the  discharge 
of  their  judicial  powers.     But  ii^  instead  (^  demurring,  the 
plaintiff,  in  such  a  case,  had  admitted  the  warrant  under  "which 
the  defendants  arrested  him,  and  replied  that  ^^  they  had  com- 
mitted the  trespass  of  their  own  wrong  and  without  the  residue 
of  the  cause  alleged  in  their  plea,"  it  would  then  have  been 
competent  for  him  to  shew,  that  the  defendants  had  exceeded 
their  jurisdiction ;  and,  for  the  purpose  of  enabling  him  to  be 
prepared  with  this  defence^  the  plaintiff  seems  to  have  been 
entitled,  at  least  after  issue  joined,  to  an  inspection  of  sudh- 
proceedings  as  had  been  instituted  against  himspJf- 

-   2.  In  the  other  case,  of  Abery  v.  Dickinson  (1 ),  which  was 
an  action  of  trespass  against  the  defendant  for  taking  a  distress 

I 

(l)  Say.  SSO.  1 
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for  a  penalty,  under  an  order  of  certain  commissionerss  the. 
Court  of  King's  Bench  is  reported  to  have  refused  the  rule, 
on  the  ground,  that  the  conunisioners  were  not  parties  to  the 
suit  The  same  objection  might  have  been  made  in  the  other 
cases,  which  have  been  before  cited  (1);  but  the  court  there 
allowed  an  inspection,  (although  the  persons,  who  had  the 
custody,  were  not  parties  to  the  suit,)  because,  the  plaintiiF, 
who  applied  for  the  rule,  was  the  object  of  the  proceedings, 
under  which  the  defendant  had  acted. 

Parish-regbters,  books  of  the  India  Company  relating  to  Parish*regis- 
the  transfer  of  stock,  books  of  the  Bank,  &c.,  are  for  some  public  books^ 
purposes  considered  as  public  books ;  and  persons,  interested 
in  ih^m,  have  a  right  to  inspect  and  take  copies  of  such  parts, 
as  relate  to  their  interest.  (2)     So  the  books  of  the  commis- 
sioners of  the  lottery,  and  their  numerical  lists,   are  of  a 
public  nature;  and  kept  by  the  commisioners  in  trust  for  the 
ticket-holders,  who  are  entitled  to  an  inspection,  by  rule  of  - 
court.  (S) 

Access  is  not  allowed  to  such  parish-books,  as  are  kept 
^  only  for  the  private  use  of  the  parish,  and  relate  to  their  pri« 
vate  interests.  An  inspection  was  for  that  reason  refused,  in 
an  action  of  ejectment  by  an  impropriator  against  the  church- 
wardens of  a  parish,  where  a  rule  was  applied  for,  on  the 
part  of  the  plaintiff,  suggesting,  that  the  parish-books  would  ' 
make  the  titles  appear,  and  that  they  were  the  common  books 
belonging  to  the  parish  at  large :  but  the  court  were  of  opi- 
nion, that,  when  the  person  claims  a  distinct  interest  from  ' 
that  of  the  parish,  it  is  not  reasonable  to  compel  the  parish  to 
discover  their  title  by  shewing  their  books,  which  are  kept 
only  for  their  own  use.  (4)     For  the  same  reason,  a,  public 

(1^  See  cases  cited  ia  p.  4S9.  (4^  Cox  v.  Copping,  S  Mod.  595. 

'   (2)  Cheery  ▼.   Hopkint»    i  Lord  1  Ld.  Raym.  557.    I^wis  v.  Baker> 

Raynu  851.  Warriner  t.  Giles,  2  Stra.  1  Bacnardist.  lOO.      Turner  v.  Ge- 

.954.  .Mayor  of  London   v.  Svfin-  thin,  Vin.  Ab.  tit.  Evidence,  (F.  U) 

.  land,  1  Bamardist.  454.  pi.  11.    As  to  the  inspection  of  the 

,     (5)  Schinotti   v.   Bumstead   asd  proceedings  before  couHnis^ipners  of 

.others,  cited  from   a  MS.  case  in  bankrupt,  see- vol.  ii.  p.  3.  c.4. 

2  Tidd's  Prac.  596.    .  .             « 
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company  will  not  be  compelled  to  produce  any  books  relating 
to  their  private  transactions.  (1) 

Nor  will  access  be  granted  to  the  books  of  public  offices,  in 
collateral  actions  brought  by  persons  who  have  no  interest  in 
the  books ;  therefore,  in  a  qui  tarn  action  for  penalties  against 
a  derk  in  the  post-office,  for  interfering  in  the  election  of  a 
member  of  parliament,  the  prosecutor  was  not  allowed  to  hare 
a  rule  for  inspecting  the  books  of  the  post-office,  as  the  cause 
did  not  relate  to  any  transaction  in  the  post-office,  for  which 
transactions  alone  those  books  are  kept  (2)  Nor  will  the  court 
grant  a  role  for  inspecting  the  custom-chouse  books,  for  the 
.  purpose  of  furnishing  evidence  in  an  action  between  two  per- 
sons, who  have  no  interest  in  the  subject-matter,  concerning 
the  amount  of  a  particular  branch  of  the  public  revenue.  (5) 

Rolb  of  The  court-rolls  of  a  manor  are  kept  in  the  custody  c^  the 

inanor'^xNirti.  |^j^  ^^  ^  steward,  not  for  the  use  of  the  loifl  alone,  but  as 

the  common  evidence  of  the  manorial  rights,  to  which  evi- 
dence all  the  tenants  of  the  manor,  whether  copyhold  or  free- 
hold, have  an  undoubted  right  of  access,  as  weQ  in  actions 
between  the  tenants  and  the  lord,  as  between  the  tenants  them- 
selves (4);  and  it  is  now  a  matter  of  course  to  grant  a  rule 
for  the  inspection  of  the  coart-rdfb  and  ancient  writings  of  a 
manor,  on  the  application  of  a  tenant,  who  has  been  refiised 
by  the  lord. 

This  privilege  of  inspection  is  confined  to  the  tenants  of  the 
manor,  and  does  not  extend  to  third  persons,  who  have  no  con- 
cern or  connection  witii  the  manor-court  or  the  oourt-roUs. 
Thus,  in  an  action  of  trespass,  where  the  question  whs,  whether 
the  place,  in  wliich  the  trespass  was  alleged  to  have  been  com- 

(1)  Shellhv  ▼.   Farmery   1  Stra.  (4)  Roe  v.  Ayimet,  Banes  $36. 

646,    Miinraj  y.  ThomhiU,  t  Stra.  Hobcoii  v.  PariLcr,  ib.  SS7.    AMn^ 

717.  ton  V.  Clod6,  S  Black.  Rep.  1090. 

(9)  Crew  q.  t  V.  Bladcbum,  cited  Folkard  ▼.  Henet,  ib.  1061.    R.  v. 

1  Wils.  940.    s  StrtL  1005.  8.  P.  Sbelle^,  8  T.  R.  141.    R.  v.  Liicas^ 

(s)  Atherlpld  ▼.  Beard,  9  T.  R.  10  East,  S35.    Batemaa  v.  PhiUipt, 

614.616.  4  Taunt.  168. 
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mittedy  was  within  the  manor  of  the  plaintifiP,  or  part  of  a 
manor  claimed  by  the  defendant,  the  court  held,  Aat  the  de- 
fendant, who,  as  it  appeared  from  his  affidavit,  was  not  a  tenant 
of  the  plaintiff's  manor,  nor  claimed  any  interest  under  him, 
could  not  be  entitled  to  an  inspection.  (1)  And  it  maybe  laid 
down  as  a  general  rule,  that  where  the  question  is  on  the  cus- 
tom of  a  manor  between  the  lord  and  a  stranger,  the  lord  will 
not  be  obliged'  to  let  him  have  an  inspection  of  the  rolls,  be- 
cause, in  a  dispute  with  a  stranger,  they  may  be  considered 
as  his  private  evidence ;  but  if  the  dispute  is  between  tenants  of 
the  manor,  or  between  the  lord  and  a  tenant,  the  lord  shall 
produce  the  roll,  and  permit  copies  to  be  taken. 

Corporation-books  are  open  to  the  members  of  the  corpor-  Corporation- 
ation,  as  court-rolls  are  to  the  tenants  of  a  manor.  •     Thus,         ** 
where  a  mandamus  had  been  granted  to  admit  a  person  into  a 
corporation,  and  by  the  return  it  appeared  to  be  a  question, 
whether  the  master,  under  whom  he  had  served,  had  bieen  ad-  ^ 

mitted  to  his  freedom  in  the  corporation,  a  rule  was  moved  for, 
on  the  part  of  the  person  claiming  admission,  to  inspect  the 
books  of  the  corporation ;  and  the  court  held  that  every  mem- 
ber has  a  right  to  inspect  and  take  copies  of  corporation-books 
for  any  matter  that  concerns  himself,  even  in  a  dispute  with 
strangers ;  but,  as  the  return  had  pointed  out  the  necessity  of 
inspecting  them  for  a  particular  purpose,  the  jule  should  be 
confined  to  such  books  as  contained  the  admissions  of  fi*ee- 
men.  (2)      So^  where  an  information  in  the  nature  of  a  quo 

(l)    Talbot   V.    Villeboys,    cited  Biinb.   S69.      Attomey^General  t. 

from  MS.  by  BuUer  J.    3  T.  R.  1 42.  City  of  Coventry,  Bunb.  S90. 
Smith  V.  Davies,  1  Wils.  104.    Bp.        (2^  R.  v.  Fraternity  of  Hostmen 

of  Hereford  v.  Duke  of  Bridgewater,  in  Newcastle,  2  Str.  1 222. 


*  By  Stat.  32  G.  5.  c.  58.  s.  4.  a  penalty  of  a  hundred  pounds  is  incurred 
hy  any  officer  of  the  corporation,  nayins  the  custody  of  the  corporation 
reoordEs,  who  shall  refuse  to  allow  any  other  officer  or  member  to  inspect 
books  and  papers,  wherein  are  entered  the  admission  or  swearing  in  of  the 
freemen,  burgesses,  or  members  of  the  corporation,  and  to  take  copies  or 
minutes  of  such  admission,  &c.  Books,  containing  orders  for  the  admission 
and  swearing  in  of  the  burgesses,  are  not  within  the  provisions  of  the  sta- 
tute.   Davies  v.  Humphreys,  s  Maule  &  Selw.  22J. 

VOL.  I.  F  F 
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warratUo  had  been  obtained,  at  the  relation  of  corporators, 
against  a  person  charged  with  unlawfully  holding  a  corpor- 
ation-office, the  court  held,  that  these  relators  were  entitled  to 
inspect  the  books,  and  that  the  rule  should  be  limited  to  the 
inspection  of  such  papers,  as  related  to  the  subject-matter  in 
discussion.  (1) 

This  right  of  inspecting  the  muniments  of  a.  corporation  is 
confined  to  the  members  of  the  corporate  body.  A  stranger 
has  no  better  right  to  inspect  corporation-books,  than  to  in- 
spect the  books  of  any  private  person.  On  a  prosecution 
against  a  person  for  practising  physic,  (not  being  a  member  of 
the  college  of  physicians,  nor  having  a  licence,  nor  being  a 
graduate  of  either  university,)  the  d^ndant  moved  for  leave 
to  inspect  the  book  of  the  college  of  physicians,  but  the  court 
reiiised  to  grant  the  rule,  as  the  defendant,  who  was  not  a 
member,  had  no  right  to  see  the  books.  (2)  And  in  an  action 
of  trespass,  where  the  defendant  justified  under  a  corporation 
for  distraining  for  a  toll,  the  court  refused  a  similar  rule  to  the 
plaintiff  who  was  a  stranger  to  the  corporation.  (3)  A  dif- 
ferent practice  was  at  one  time  introduced  in  courts  of  law  (4), 
upon  the  ground,  that,  on  filing  a  bill  for  disclosure  in  a  court 
of  equity,  an  inspection  would  be  granted  as  a  matter  of 
course,  and  that  it  would  only  cause  unnecessary  expense  to 
send  the  parties  into  that  court.  But  this  practice,  which  was 
not  warranted  by  earlier  authorities  (5j,  nor  conformable  to 
the  practice  of  courts  of  equity,  has  been  long  discontinued ; 
and  the  rule  of  law,  now  established,  is,  that  in  disputes  be- 
tween several  members  of  a  corporation  an  inspection  of  the 
corporation-books  will  be  granted,  because  each  has  a  right  to 

(1)  R.  V.  Babb,  3  T.  R.  579.  Crew  of  Soathampton  v.  Graves.  8  T.  R. 
q.  t.  V.  Saunders,  S  Str.  1005.    Cor-    590. 

poration  of  Barnstaple  v.  Lathev,  (4)  Mayor  of  Lynn  v.  DentoD, 

3  T.  R.  503.      Young    V.    Lynchi  1  T.  R.  689.    Corporation  of  Bam- 

1  Black.  Rep.  27.  staple  v.  Lathey,  3  T.  R.  503. 

(2)  Dr.  West's  case,  cited  1  Wils.  (5)  Dr.  West's  ease  cited,  l  Wils. 
240.  Allan  y.  Tapp,  2  Black.  Rep.  240.  R.  v.  Dr,  Bridgexnan,  2  Str. 
850.  1203.    Mayor  of  Bxeterv.Goiemao, 

(3)  Cited  by  De  Grey  C.  J.  in  Barnes,  338.  Hodges  t.  Atkis, 
Hodges  V.  Atkis,  3  Wils.  398.  and  by  3  Wils:  398. 

Lawrence  J.  in  8  T.  R.  594.    Mayor 
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see  them :  but  an  inspection  will  not  be  granted  in  ttiife  case  of 
a  coiporation,  when  a  similar  inspection  would  be  refused,  if 
the  suit  were  between  private  persons.  No  distinction  is  to  be 
made,  in  this  respect,  between  a  corporation  aggregate  and  a 
corporation  sole,  nor  between  a  corporation  sole  and  a  private 
person  suing  in  his  individual  capacity.  (1) 

The  rule  for  inspecting  court-rolls,  corporation-books,  and   Inspection 
other  public  writings,  will  not  be  allowed,  where  the  party,  who  ^j^L"ied. 
has  them  in  his  custody,  would,  by  producing  them  for  in- 
spection, disclose  any  evidence  of  a  criminal  nature,  or  expose 
himself  to  a  prosecution.    On  an  information,  therefore,  against 
several  persons,  for  eacecudng  an  oiBce  of  trust  without  taking 
the  oaths,  the  court  refused  a  moticm  for  leave  to  iospect  some 
books  kept  by  the  defendants,  in  which  they  tiad  entered  their 
elections,  receipts,  and  disbursements,  as  it  wcnild  have  com- 
pelled them  to  give  evidence  against  themselves  in  a  criminal 
prosecution  (2) ;  and  a  similar  motion  was  refused,  on  an  iur 
formation  against  two  overseers  for  making  a  rate  without  the 
confiurrence  of  the  churchwardens.  (3)     Another  case  to  the 
;8ame  e&ct  is  the  case  of  the  King  v.  Dr.  Pumel  (4),  where, 
on  an  information  against  the  defendant  for  a  misdemeanour  in 
iiis  o£|ce  of  vice-chancellor  of  the  university  of  Oxford,  a  rule 
for  taking  »  copy  of  the  university-statutes,  in  the  care  of  the 
keq)er  of  the  archives,  was  refosed  by  the  Court  of  King's 
Benchs  after  great  consideration ;  and  the  principle,  that  no 
man  shall  be  bound  to  accuse  himself,  was  folly  recognized. 
This  principle  will  not. apply  to  the  case  of  informatioas  in  the 
nature  of  a  quo  warranto^  for  usurping  a  franchise  or  intruding 
into  a  corporation-office ;  for  such  informations,  although  ori- 
ginally and  stricdy  criminal  methods  of  prosecution,  are  applied 
to  the  purpose  of  jtrying  civil  rights,  and  are  considered  at  pre- 
sent as  merely  civil  proceedings.    On  an  information,  tiiere- 
fore,   exhibited  at  the  relation  of  a  member  of  a  corpor- 


(1)  8  T.  R.  595.  (3)  R.  V.  Lee,  cited  1  Wils.  240. 

(2)  R.  V.  Mead,  s  Ld.  Raym.  927.  (4)  i  Wils.  859.  l  Black.  Rep.  37. 
R.  fft  Worsio^haai,  1  Ld.  Raym.  10$.  R.  v.  Heydon,  l  Black.  551. 

R.  V.  Cornehus,  2  Str.  1210. 
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ation,  against  a  person  for  unlawfully  executing  an  office, 
the  relator,  who  as  member  has  a  right  and  interest  in  the 
books  of  the  corporation,  may  obtain  an  inspection  and  copy 
of  such,  and  of  such  only,  as  relate  to  the  subject^^matter  in 
discussion.  (1) 

In  a  case  very  lately  before  the  Court  of  King^s  Bench  (2), 
an  action  having  been  brought  for  a  libel  contained  in  a  writ- 
ten statement,  which  the  defendant  had  drawn  up  respecting 
the  plaintiif 's  conduct,  the  defendant  applied  for  a  rule  to 
inspect  certain  documents,  belonging  to  th^  parish,  then  in  the 
plaintiff's  possession,  from  which  documents  he  had  drawn  up 
his  statement  by  the  authority  of  the  vestry.  The  inspection 
was  required,  with  the  view  of  enabling  the  defendant  to  jus- 
tify in  the  action.  But  the  court  refused  to  order  the  plain- 
tiff to  furnish  evidence  against  himself:  if  the  papers,  the 
court  added,  had  been  wanted  for  the  purpose  of  advancing 
any  parochial  right,  the  case  would  have  been  different. 

How  to  The  motion  for  a  rule  to  inspect  and  take  a  copy,  where  an 

inspection.  action  is  depending,  is  founded  on  an  affidavit  stating  tlie  cir- 
cumstances, under  which  the  inspection  is  claimed,  and  stating 
further,  that  an  application  has  been  made  in  the  proper  quar- 
ter, for  permission  to  make  the  required  inspection,  which  has 
been  refused.  (3)  Where  a  motion  for  a  mandamus,  or  for  an 
information  in  nature  of  a  quo  warranto  in  a  corporation,  is 
depending,  the  court  will  grant  a  rule  absolute  in  the  first 
instance.  (4)  But  when  the  motion  is  for  a  writ  of  mandamus 
to  inspect,  grounded  upon  affidavits,  the  fule,  then  to  be 
granted,  is  only  a  rule  to  shew  cause. 

With  regard  to  the  proper  stage  of  the  proceedings  for 
making  the  application,  it  may  be  observed,  that  the  court  has 
refused  the  motion  in  an-action  against  a  corporation  upon  a 
right  of  toll,  because  issue  was  notjoinedy  so  that  it  could  not 

(n  R.  V.  Babb,  3  T.  R.  579.  (3)  Roc  v.  Aylmar,  Barnes,  256. 

(u)  May  y.  Gwynne,  4  Barn.  &        (4)  R.  v.  Shelley,  5  T.  R.  141. 
Aid.  .701. 
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appear,  whether  an  inspection  would  be  necessary.  (1)  And 
in  the  case  of  Dr.  Groenvelt  v.  Burwell,  before  mentioned, 
where  the  plaintiff  applied  fot  a  copy  of  the  proceedings, 
instituted  against  him  by  the  college  of  physicians,  the  court 
admitted  the  rule  for  inspecting  the  proceedings  to  be  usual, 
for  the  sake  of  evidence,  ctfter  issue  joinedy  but  not  by  way  of 
assisting  the  party  to  plead.  (2)  If  a  rule  has  been  granted  to 
shew  cause,  why  a  mandamus  should  not  be  awarded,  the 
court  will  not  make  a  rule  for  inspecting  and  taking  copies, 
until  the  first  rule  is  made  absolute,  and  a  return  is  made  to 
the  mandamus  (3) ;  and  it  has  been  thought  the  most  conve- 
nient practice^  where  a  rule  nisi  for  a  quo  warranto  information 
has  been  obtained,  not  to  grant  an  inspection,  until  the  inform- 
ation is  granted.  (4) 

If  no  action  is  depending,  the  proper  motion  is  for  a  rule 
to  shew  cause,  why  a  writ  of  mandamus  should  not  issue,  com- 
manding the  officer,  who  has  the  custody  of  the  books,  to  per- 
mit the  party  to  inspect  and  take  a  copy.  The  affidavit,  upon 
which  this  motion  is  founded,  ought  to  state  clearly  the  right, 
under  which  the  inspection  is  claimed,  and  that  the  inspection 
has  been  refused.  In  a  case  of  this  kind,  where  an  inspection 
of  the  court-rolls  of  a  manor  was  applied  for,  the  party  stated 
in  his  affidavit  aprimd  Jade  titie  to  a  copyhold  of  the  manor; 
and  the  Court  of  King's  Bench  held,  that,  as  he  was  clearly 
entided  to  the  copyhold,  unless  it  had  been  conveyed  away  by 
those  under  whom  he  claimed,  he  had  a  right  to  see,  whether 
any  sqch  conveyance  appeared  on  the  rolls,  and  the  court 
therefore  made  the  rule  absolute,  so  far  as  related  to  the  copy- 
hold lands,  the  subject  of  the  party's  claim.  (5) 

• 

(1)  Hodges  V.  Atkis,  3  Wils.  398.  (4)  By  Ashunt  J.  in  R.  v.  Babb, 
9  Black.  Rep.  877.  S.  C.  3  T.  R.  581.    R.  v.  Hollister^  Rep. 

(9)  Carthew.  491.  temp.  Hard.  945. 

(3)  Per.  Cur.  in  R.  y.  Justices  of  (5)  R.  v.  Lucas,  10  East^  955. 1 
Surrey,  Say.  144.  and  see  5  T.  R.  142.    R.  v.  Tower, 

4  Maule&Selw.  162. 
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CHAP.  VIII. 
Of  the  Proof  of  DeedSj  Agreements,  S^c. 

TTHE  nature  and  proof  of  public  writings  having  been  con- 
sidered, the  next  branch  of  the  subject  relates  to  private 
writings.  In  treating  of  this  part  of  written  evidence,  we  shall 
not  attempt  to  describe  all  the  various  kinds  and  requisites  of 
private  writings,  which  would  lar  exceed  the  limits  of  the 
present  work,  but  consider  only  die  mode  of  proof  necessary 
for  making  a  written  instrument  admissible  in  evidence. 

The  first  section  of  the  present  chapter  treats  of  the  proof 
of  deeds  and  agreements ;  the  second  section  treats  of  the  proof 
of  wills.  The  two  succeeding  chapters  will  treat  of  the  re- 
quisite of  stamping,  and  of  the  admissibility  of  parol  evidence 
to  explain  written  itistruments. 


Sect.  I. 
Of  the  Procf  of  Deeds,  Agreements,  t^c. 

The  principal  subjects  treated  of  in  the  present  section  are, 
first,  the  process  for  compelling  a  person  to  produce  writings 
in  his  possession;  secondly,  the  efiect  of.  a  notice  to  a  party 
to  produce  writings ;  thirdly,  the  admissibility  of  secondaiy 
evidence  of  writings,  which  have  been  lost  or  destroyed; 
fourthly,  the  proof  of  the  execution  of  deeds  arid  other  writ- 
ings ;  fifthly,  the  proof  of  hand-writing  in  general. 

First,  of  the  process  for  compelling  a  person  to  produce 
writings  in  his  possession. 

Subpiena  If  any  deed  or  other  writing,  necessary  to  be  produced  at 

uces      um.     ^^  ^^^j  ^^^  cause,  is  in  the  possession  of  a  third  person,  the 

legal  process,  for  compelling  him  to  produce  it,  is  by  suing 


Sect  !♦]  Of  the  Proof  qf  Deeds,  Agreements^  S^c.  4S9 

out  a  writ  ci  subpcena  ad  testificandum^  to  enforce  his  personal  Subpoena 
attendance,   and   inserting   a  special   clause,   called  a  duces         ' 


tecum,  which  specifies  the  writings  required,  and  commands 
him  to  produce  them  at  the  trial.  The  writ  of  subpcena 
duces  tecum,  like  some  other  writs  of  undoubted  antiquity,. is 
not  to  be  found  in  the  registrum  brevium;  but  it  can  be  traced 
in  practice  as  far  back  as  the  time  of  Charles  II.,  and  pro- 
bably exbted  much  earlier,  as  such  a  compulsory  process  is 
essential  to  the  constitution  of  courts  of  justice.  A  witness, 
served  witk  this  subpoma,  is  obliged  to  attend ;  and,  though 
it  Will  be  a  question  for  the  consideration  of  the  judge,  whether 
he  ought  to  be  compelled  to  produce  tiie  writing?  in  his  pos- 
session, yet  undoubtedly  he  ought  to  be  ready  to  produce 
them,  if  ordered  by  the  court ;  and»  in  case  of  disobedience 
without  sufficient  cause,  will  be  liable  to  an  attachment,  or  to 
a  special  action  for  damages.  ( 1 ) 

If  the  writings  which  the  witness  is  called  upon  to  produce, 
would  have  a  tendency  to  subject  him  to  a  criminal  charge, 
or  to  a  penalty  (2),  or  any  kind  of  forfeiture,  the  Court  will 
excuse  him  from  producing  it,  as  well  as  from  answering  any 
question  of  the  same  tendency;  but,  from  analogy  to  the 
rule  respecting  parol  testimony,  (and  there  seems  to  be  no 
good  reason  for  allowing  a  greater  privilege  in  the  one  case, 
than  in  the  other,)  he  would  not  be  excused  from  producing 
a  paper  in  his  possession,  relevant  to  the  matter  in  issue,  on 
the  ground  that  it  might  establish,  or  tend  to  establish,  against 
him  the  fact  of  his  being  in  debt,  or  might  subject  him  to  a 
civil  suit.  (S) 

If  writings  are  in  the  possession  of  a  party  to  the  suit,  the  Rule  on  party 
odier  party  has,  in  general,  no  means  of  compelling  tfieii^  '^  P'^"^^ 
production.     In  some  instances,  indeed,  where  the  writing  is 
deposited  in  the  custody  of  a  defendant,  as  a  trustee  for  all 

(l)  Amey  v.  Lone,  9  East,  475.        (2)Whitakerv.Izod,sTaunt.ll5. 
Corsen  v.  Dubois,  Holt,  N.  P.  C.  S59.        (a)  See  star.  46  G.  5.  c.  37.  ante, 
Reed  y.  James,  1  Starkie,  N.  P.  C.    p.  277. 
15S.    Field  V.  Beaumont,  1  Swanst 
209. 
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Rule  to  parties  interested,  courts  of  law  will  order  bim  to  fiimish  the 

produce. 
.  plaintiff  with  a  copy,  and  produce  the  original  at  the  triaL 

Thus,  in  an  action  for  a  stake  woo  at  an  horse-race,  the  de- 
fendant, who  was  die  stake-holder,  was  ordered  to  produce  a 
copy  of  the  racing  articles,  without  which  the  plaintiff  could 
not  proceed.  (1)  So,  in  a  late  case,  in  an  action  of  covenant, 
the  Court  of  Common  Pleas  granted  the  plaintiff  a  rule  for 
taking  a  copy  of  an  indenture  of  assignment  of  a  lease,  made 
between  the  plaintiff  and  defendant,  as  the  only  part  of  the 
indenture,  which  had  been  executed,  was  in  the  hands  of  the 
defendant  (2) :  the  parties,  in  this  case,  having  executed  one 
part  only  of  the  indenture,  in  order  to  save  the  expense  of 
double  stamps,  the  Court  thought  it  a  necessary  consequence, 
that  the  party,  who  had  the  custody,  undertook  to  produce 
the  deed,  when  necessary  for  the  use  of  the  other  contracting 
party*  So  also,  in  an  action  by  seamen  to  recover  wages, 
the  defendant  is  compellable  to  produce  the  ship's  articles  (3) ; 
for,  the  contract  for  wages  always  remains  in  the  possession 
of  the  master,  and  the  statutes  (which  require  a  written  agree- 
ment in  the  case  of  foreign  voyages  (4),  and  in  the  case  of  cer- 
tain vessels  employed  in  the  coasting  trade,)  (5)  expressly 
"  enact,  that,  where  it  becomes  necessary  to  produce  the  contract 

in  court,  no  obligation  shall  lie  on  the  seamen  to  produce  it, 
but  on  the  master  or  owners  of  the  ship ;  and  that  no  seaman 
shall  fail,  in  any  suit  or  process  for  the  recovery  of  wages,  for 
want  of  its  production*  * 

(1)  Gracewood  v. ^  Barnes,    does  not  apply   to   the   case  of  a 

^39,  British  seaman,  who  enters  on  board 

(2)  Blakey  v.  Porter,  1  Taunt.  586.  of  a  foreign  ship  in  a  British  port,  but 
King  V.  King,  4  Tnunt.  666.  is  confined  to  ^oyaces  on  board  of 

(3)  Johnson  v.  Lewellyn,  6  £sp.  British  ships.    Di^man  v.  Benson, 
N.  P.  C.  101.     1  Taunt.  386.  s  Camph.  S90. 

(4)  St.  S  G.  8  c.  36.    This  statute  (5)  St  31  G.  3.  c.  99. 


*  The  captain  must  produce  the  articles  at  the  trial,  though  he  has  not 
recdved  a  notice  for  that  purpose,  if  he  would  found  any  objection  upon 
them,  or  resort  to  them  in  makine  his.defence.  The  statute  has  intro- 
duced an  exception  to  the^'genenu  rule  upon  this  subject.  Bowman  v. 
Manzelman,  2  Campb.  315. 


Sect.  1.]  Of  the  Proof  of  DeedSj  Agreements,  S^.  4*1 

Where  a  person  is  sued  on  a  written  secority,  which  he  Rule  to 
has  given  for  the  benefit  of  third  persons,  and  he  afterwards  ' 

gets  possession  of  the  writing,  the  court,  on  the  application  of 
the  plaintiff,  who  claims  an  interest  in  the  paper,  though  he  has 
not  signed  it  as  a  party,  will  compel  the  defendant  to  produce 
it,  that  it  may  be  stamped,  previous  to  the  triaL(l)  The 
ground  of  the  application  is,  that  the  applicant  has  an  interest 
in  the  writing  the  production  of  which  is  required ;  and  he 
may  be  interested,  though  not,  technically  speakings  a  party 
to  the  instrument.  A  person,  who  takes  an  estate  by  way  of 
remainder,  is  not  a  par^  to  the  deed,  by  which  his  estate  is 
created,  but  he  has  a  strong  interest  in  the  deed,  and  is  en- 
titled to  compel  the  production.  ^2)  But  the  Court  will  not 
compel  a  person  to  produce  a  written  instrument  in  his  pos- 
session, that  it  may  be  stamped,  on  the  application  of  one 
who  is  not  a  party  to  the  instrument,  nor  interested  in  it.  (3) 
And  where  an  instrument  is  executed  by  two  parties,  each  of 
whom  keeps  a  part,  the  Court  will  not  compel  the  one  party 
to  produce  his  part,  in  order  to  support  an  action  against 
himself  (4) :  if,  for  instance,  a  bond  were  executed,  and  after- 
wards lost  by  the  obligee,  he  has  no  right  to  demand  of  the 
obligor  to  produce  a  copy  of  the  bond  in  his  possession.  (5) 

In  an  action  between  the  plaintiff  (a  fiu;tor)  and  defendant 
(a  grazier),  the  Court  of  King^s  Bench,  on  the  motion  of  the 
defendant^  made  a  rule  for  the  plaintiff  to  shew  cause,  why  he 
should  not  produce  at  the  trial  the  several  books,  in  which  he 
entered  the  amount  of  beasts  sold,  and  of  money  received  on 
the  defendantf  s  account ;  and,  no  cause  being  shewn,  the  rule 
was  made  absolute.  (6)  The  rule,  which  Lord  Mansfield  laid 
down  in  such  cases,  is  said  to  be,  that  wherever  the  defendant 
would  be  entitled  to  a  discovery,  he  should  have  it  in  a  court 

(i)  Bateman  v.  Phillips,  4  Taunt.  Taunt  159.  168.     Brown  v.  Rote^ 

157.    The  writing  was  ori^oaliy  de-  6  Taunt.  S85. 

positedinthehandsof  a  thurd  person  (4)  Street  v.  Brown,   1  Marshall, 

for  the  benefit  of  the  creditors  of  a  610.    6  Taunt  509.  $.  C. 

banknmt,  who  brought  the  action.  (S)  lb.  305. 

(2)  lb.  161.  (6)  Goater  v.  Nunnely,  s  Str.  1  ijo. 

(3)  Osborne  /v.  Taylor,  cited  4    Ward  v.  Apprice,  6  Mod.  Rep.  264. 

contra. 
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Notketo 
produce. 


of  law,  without  going  into  equity.  (1)  In  causes  on  policies 
of  insurance)  it  is  now  the  common  practice  to  obtain  a  judge's 
order,  calfibag  upon  the  assured  to  produce  to  the  under- 
writers, upon  affidavit,  all  papers  in  tlie  possession  of  the  for- 
mer relative  to  the  matters  in  issue ;  and  if  the  one  party  is 
not  content  with  such  papers  as  are  produced  under  the  order, 
die  odier  party  will  be  obliged  to  make  an  affidavit,  denying 
the  relevamy  of  those  which  are  withheld.  (2)  This  prac- 
£iee  has  been  adopted  for  its  great  convenience,  as  it  saves  the 
delay  and  expense  of  a  bill  in  equity.  But  the  practice  in 
C!hanceTy  invariably  is,  that  a  party  is  entitled  only  to  ex- 
tracts of  letters,  if  the  other  party  will  swear,  that  the 
passages  extracted  are  the  only  parts  relating  to  the  subject-- 
matter. (S) 


Notice  to 
produce. 


Secondly,  of  the  effect  of  a  notice  to  a  party  to  produce 
writings  in  his  possession. 

In  general,  one  party  has  not  the  means  of  compelling  the 
other  party  to  produce  any  writings  in  his  possession,  how- 
ever necessary  they  may  be  for  the  prosecution  of  his  suit  (4) 
If  such  evidence  is  required,  the  rule,  both  in  civil  and  in  cri- 
minal cases  (5),  is  to  give  the  opposite  party  or  his  attorney  (6) 
a  regular  notice  to  produce  the  original ;  not,  that  on  proof  of 
the  notice  he  is  compellable  to  give  evidence  against  himself^ 
or  that,  if  he  refoses  to  produce  the  papers  required,  such  a 
circumstance  is  to  be  considered  as  condushre  against  him  (7), 
but  the  consequence  will  merely  be,  that  the  other  party,  who 
has  done  all  in  his  power  to  supply  the  best  evidence,  wiU  be 


(i)  Butt  v.  Alexander,  25  G.  5. 
K.  B.  1  lidd.  P^  61S.  See  Smith 
V.  D.  of  Nortbumberlandy  1  Cox, 
Ch.  C.  565.  565.  Burton  y.  Nerille, 
9  CoXy  S4S.  Campbell  y.  Freneh, 
ib.  886. 

(S)  Cfifford  v.  Taylor,  1  Taunt.  167. 
Goldschmidt  v.  Marryat,  1  Campb. 
56S. 

(5>  1  Taunt  167. 

(4)  See  the  caseof  Botick  v.  Car- 
rington,  19  Ho  well's  St.  Tr.  1073. 


(5)  The  Attomey-Genend  ▼.  Le 
Merchant,  3  T.  R.  901.  n. 

(6)  1  T.  R.  SOS.  n.  Cates  q.  t  v. 
Winter,  5  T.  R.  506.  Service  of 
the  notice  upon  the  wife  of  the 
party's  attorney,  kte  in  the  erening 
before  the  trial,  has  been  hdd  to 
be  insnflieient.  Doe,  dem.  Wartnqr, 
y.  Grey,  l  Starfcie,  N.  P.  C.  S85. 

(7)  Cooper  V.  Gibbons,  5  Campb. 

565. 
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allowed  to  go  into  evidence  of  an  inferior  kind^  and  rnny  read  Notice  to 
an  examizied  copy,  or  gire  parol  evidence  of  the  contents. 


Before  this  secondary  evidence  ca(n  be  admitted,  it  ought 
to  be  dearly  shewn,  that  the  writing  required  is  in  the  pos- 
session of  the  other  party,  and  that  a  notice  to  produce  it  has 
been  regularly  served.  The  degree  of  evidence,  which  may 
be  necessary  to  prove  the  bet  of  possession,  w3I  depend  so 
much  on  the  nature  of  the  transaction,  and  the  particular 
circumstances  of  each  individual  case,  it  is  scarcely  posdble 
to  lay  down  any  general  rule  upon  the'  subject  Slight 
Evidence  may  be  sufficient,  in  many  cases,  to  raise  a  pre- 
sumptiott,  that  the  writing  is  in  the  possession  of  a  party, 
when  it  exclusively  belongs  to  him,  aiiid  regolarfy  ought  to  ble 
in  his  possession  according  to  the  course  of  business.  In  the 
case  of  Heniy  v.  Leigh  (1),  the  soQtStor  to  a  coDlmission  of 
bankrupt  proved,  that  he  had  been  employed  by  the  defendant 
to  solicit  his  certificate  under  the  commission,  and  that,  looking 
at  the  entry  of  charges,  he  had  ttb  dcfaht  the  certificate  was 
allowed ;  it  was  therefore  presumed,  that  the  certificate  caime 
into  the  defendants  possession. 

In  certain  cases,  though  the  written  instrument,  which  is 
required,  is  not  in  the  possession  of  the  party  to  the  suit,  but  in 
the  possession  of  a  third  person,  yet  if  there  is  a  prmty  be- 
tween such  person  and  the  party,  a  notice  to  the  party  may  be 
sufficient.  Thtis,  in  the  case  of  Baldhey  v.  Ritchie  (2),  an 
action  against  lihe  owner  of  a  vessd  for  goods  sup{Aied  for  the 
use  of  the  veasd,  Lord  EDenborough  held^  tltat  a  notice  to 
the  defendant  to  produce  an  order,  which  he  had  given  to  fhe 
captain,  was  sdffidcnt  to  admit  the  plaintiff  into  secondary 
evidence  of  the  contents  of  the  order,  though  the  order  itself 
appeared  to  be  in  the  possession  of  the  captom ;  the  evidence 
was  held  to  be  admissftfl^  on  acdount  of  the  privity  between 
the  owner  and  the  captain. 

(1)  3  Campb.  50S.  (3)  Starkie»  K.  P.  C.  358. 
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If  one  party  calls  for  books  or  writings  in  the  possession  of 
the  other  party^  but,  when  they  are  produced,  dedines  using 
them,  the  mere  calling  for  them  will  not  make  them  evidence 
for  the  adverse  party.  (1)  It  may,  said  Lord  Kenyon,  be 
matter  of  observation  to  the  counsd  on  the  other  side,  that  the 
entries  in  the  books  were  in  &vour  of  his  client,  but  cannot 
entitle  him  to  o£fer  the  books  in  evidence  to  the  jury.  If^  how- 
ever, the  party,  who  has  called  for  the  books,  inspects  them, 
he  thereby  makes  them  evidence  for  the  other  party,  although 
he  has  not  used  them  himself  in  evidence.  (2)  Where  books 
are  refiised,  it  is  a  suspicious  circumstance^  and  open  to  much 
observation,  but  it  will  not  be  conclusive  against  the  party. 
The  regular  time  of  calling  for  the  production  of  papers  and 
book  is  not  until  the  par^,  who  requires  them,  has  entered 
upon  his  case ;  till  that  period  arrives,  the  "^other  party  may 
refuse  to  produce  them,  and  there  can  be  no  cross-extfmination 
as  to  their  contents,  although  the  notice  to  produce  them  is 
admitted.  (S)  '^  The  evidence,"  said  Lord  EUenborough  in 
the  latter  of  the  cases  here  cited,  *'  cannot  in  strictness  be  anti- 
cipated, ^though  it  may  be  rigorous  to  insist  upon  the  rule,  and 
a  close  adherence  to  it  may  be  productive  of  inconvenience." 


Notice,  when 

dispensed 

wi&. 


The  rule,  which  requires,  that  a  party  shall  have  previous 
notice  to  produce  a  written  instrument  in  his  possession,  be- 
fore the  contents  can  be  proved  as  evidence  in  the  cause,  has 
been  made  with  good  reason;  in  order  that  the  party  may 
not  be  taken  by  surprise,  in  cases  where  it  must  be  uncertain, 
whether  such  evidence  will  be  brought  forward  at  the  trial  by 
the  adverse  party.  But  this  reason  will  not  apply  to  cases, 
where,  from  the  nature  of  the  proceedings,  the  defendant  has 
notice,  that  the  plaintiff  means  to  charge  him  with  the  posses^ 
sion  of  the  instrument.  It  cannot  here  be  necessary  to  give  any 
other  notice,  than  the  action  itself  supplies.  In  an  action  of 
trover,  therefore,  for  a  bond,  the  plaintiff  has  been  allowed  to  give 


(1)  Sayer  v.  Kitchen^  1  £sp. 
N.P.C.  aio. 

(3)  Wharam  v  Routlege,  5  £sp 
N.P.C.  815.       ^ 


(3^  Graham  t.  Dyster,  a  Starkie, 
N.  P.  C.  23.  Sideways  v.  Dyson, 
2  Starkie^  N.  P.  C.  49. 
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parol  evidence  of  the  contents,  to  support  the  general  descrip-  Notice  to 
tion  of  the  instrument  in  the  declaration,  without  having  '^ 
given  the  defendant  previous  notice  to  produce  the  original.  (1) 
And  on  a  prosecution  for  stealing  a  promissory  note,  or  pther 
writing,  described  in  the  indictment,  parol  evidence  of  the 
contents  will  be  received,  without  any  formal  notice  to  the 
prisoner  to  produce  the  original.  In  Aickles*  case  (2),  on  an 
indictment  for  stealing  a  bill  of  exchange,  all  the  judges  held, 
that  such  evidence  had  been  properly  admitted,  though  it 
was  proved  in  that  case,  that  the  bill  had  been  seen  only  a 
few  days  before  the  trial,  in  a  state  of  negotiation,  in  the 
hands  of  a  third  person,  who  had  been  served  with  a  sttbpcena 
duces  tecum,  but  who  did  not  appear.  And  in  Layer^s 
case  (3),  on  an  indictment  for  high  treason,  where  it  was 
proved,  that  the  prisoner  had  shewn  a  person  the  p^>er,  con- 
taining the  treasonable  matter  laid  in  the  indictment,  and 
then  immediately  put  it  into  his  pocket,  that  person  was  per- 
mitted to  give  parol  evidence  of  the  contents  of  the  paper. 
And  in  the  case  of  De  la  Motte  (4),  on  an  indictment  finr  a 
trutorous  correspondence  with  the  French  government,  where 
the  question  was,  whether  examined  copies  of  the  treasonable 
papers,  which  had  been  secretly  opened  at  the  post-office,  and 
copied,  and  then  forwarded  to  their  place  of  destination,  were 
admissible  in  evidence,  the  Court  held,  that  they  might  be  ad- 
mitted, after  proof  that  the  originals  were  in  Hty^  hand-writing 
of  the  prisoner. 

Nor  does  the  principle  of  the  rule  apply  to  the  case,  where 
a  party  to  the  suit  has  fraudulently  got  possession  of  a  written 
instrument  belonging  to  a  third  person ;  as,  where  a  witness 

(1)  How  V.  Hall,  14  East,  S74.  Tr.  170.  S.  C.     Francia's  caw,  15 

Scott  T.  Jones,  4  Taunt.  865.  JoUey  Howell's  St.  Tr.  941.    R.  v.  Moors, 

V.Taylor,  1  Campb.  143.    Butcher  6  East,  481.  n. 

v.'Jarratt,  5  Bos.  &  Bull.  143.    8  (4^  Cor.  Buller  J.  and  Heath  J. 

Merivale,  465.  0.  B.  1781,  1  East,  P.C  184.,  from 

(8)  1  Leach,  Cr.  C.  550.    Butler's  MS.  of  Gould  J.    These  copies  were 

case,  13  Howell's  St.  Tr.  1854.,  which  r^ected  on  another  ground,  because 

was  a  prosecution  for  the  forgery  of  the  originals  had  not  been  traced  to 

a  bona.  the prisoner'spossession.    See How- 

(5)  6  St.  Tr.  363.  16  Howell's  St.  ell's  Coll.  of  St.  Tr.  toL  xii.  p.  737. 
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Nodoo  to         ^115  jcaQed,  oii  the  part  cf  the  defoidant,  to  prodaoe  a  lett^ 

\^ writteD  to  him  by  the  plaintiff,  and  it  i^qpeared,  that  after  the 

c^nunencemeiit  of  the  aotioa  he  had  ^ven  it  to  the  plaintiff; 
in  this  oase*  though  a  notice  to  prodaoe  had  not  been  given, 
parol  eTidence  of  the  contents  was  admitted,  because  tiie 
paper  bdoi^d  to  the  witness,  and  bad  been  secreted  in  ievad 
o£  ike  stdfpoma.  (l) 

The  countCDpsfft  of  a  deed  is  evidence  against  the  person 
who  signed  it,  and  against  his  assignee,  without  giving  notice 
to  pvodaoe  the  originaL  Thus,  in  an  action  against  the 
master  of  an  sppcentice,  for  not  inserting  in  the  indenture  of 
a{^rentioeship  the  true  consideration,  an  averment  in  lihe 
declaration,  lliat  A.  B.  by  a  certain  indenture  put  himself  ap- 
prd&tjce  to  the  defisndant,  may  be  proved  by  that  part  of  the 
indenture  ivUch  the  defendant  executed,  (t)  So,  in  an  acdon 
of  ^ectment,  wf>oa  a  condition  of  re-entry  for  non-paymtint 
of  rent,  againat.the  assignee  of  a  lease,  proof  of  the  coiuiter- 
part,  executed  by  the  original  tenant,  is  std&cient  proof  of 
the  assignee's  holding  <xn  the  same  terms.  (S) 

Anoiber  .case  may  here  be  mentioned,  in  which  a  majority 
0f  ihe  judges  in  the  Court  of  King^s  Bench  were  of  opinion, 
that  waiaHt  of  oodce  was  not  a  suficient  efajection  against  re- 
pshfyug  |wrol  evidence  ol  th^  eantents  of  a  deed,  because  it 
appeared  that  the  deed  itself  was  in  court  in  the  possesion  of 
the  opposite  party.  (4)  At  the  trial  of  an  ejectment,  on  the 
jisureral  demises  ^  HfdAane  and  Urry,  jtitie  was  deduced  to 
Hatdaue  under  it  will ;  but  one  of  the  plaintiff's  witnesses 
said  jpn  CTOsayexamiuatioD,  diat  Haldipie  had  conveyed  all 
interest  in  the  premises  to  Urry,  before  the  time  of  the  demise 
in  the  declayalion,  and  that  the  deed  was  in  court.  Upon 
this,  it  was  insisted,  that,  as  the  plaintiff's  witness  proved  the 

(1)  LeedA  v.  Cook^  4  Esp.  N.  P.  C.  7  East^  363.  Mayor,  &c.  of  Carlisle 
956.  V.  Blamire,  8  East,  487. 

(»)  fiurldgh  V.  Stibbs,  6  T.R.  (4^  Docyontheseveral  demitesof 
4S5.  Haldane  and  Urry, v.  Harvey,  4  Burr. 

(S)  Ro«,  dem.    West,  ▼.  Davis,    S484.    See  Doe,  dem.  Wartncy,  ▼. 

Grey,  1  Starkie,  N.  P.  C.  S85. 
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title  out  of  Haldane,  and  as  the  deed  of  conveyance  was  in  Notice  to 
the  court}  the  deed  ought  to  be  pcoduced  in  evidenoe  to  shew  P**^  "^- 
a  title  in  Urry,  the  other  lessor  of  the  plaintiff.  The  counad 
for  the  plainti£^  on  the  contrary,  lefused  to  produce  the  deed» 
insisting,  that  the  plaintiff  ought  to  recover  under  the  <Hie  or  the 
other  of  the  lessors;  for,  if  the  one  had  parted  with  the  titl^ 
the  other  had  acquired  it.  But  Mr.  J.  Aston,  who  tried  the 
cause,  being  of  opinion,  that  the  plaintiff  ou^t  io  give  fuither 
evidence  to  ascertain  the  title,  under  which  he  was  to  recover 
the  term,  nonsuited  the  plaintiff;  and  on  a  motion  afterwardis 
for  setting  aside  diis  nonsuit,  Lord  Mansfield,  after  observing 
that  in  the  action  of  ejectment  the  plaintiff  could  not  reoov^er 
exc^t  upon  the  strength  of  his  own  tide,  said,  « It  was  plain  the 
plaintiff  had  no  title  under  Haldane,  who  had  conveyed  away 
all  the  interest  in  the  premises  to  the  other  lessor,  ju(id  that 
as  to  his  claim  of  a  title  under  Urry,  the  plaintiff  had  not 
proved  any  title ;  the  jury  could  not  have  found  for  the  plain- 
tiff under  the  deed  of  conveyance  to  Urry,  unless  it  wepe  pro- 
duced, and  probably  there  was  something  in  tile  deed,  which 
would  have  shewn,  that  Urry  had  no  title."  Lord  Mansfield 
laid  the  principal  stress  on  the  iaot  of  the  plaintiff's  refusing  to 
produce,  the  oonv^anoe  from  Haldane,  which  was  admitted 
to  be  in  court  ^^  The  want  of  notice,"  he  said,  ^<  was  no 
objection  in  tins,  case^  because  they  had  the  deed  injcourt; 
and  the  refiisal  to  produce  it  warranted  the  strongest  pre- 
sumption, that  neither  of  the  lessors  had  any  tide."  Mr.  Jus- 
tice Aston  and  Mr,  Justice  Willes  agreed  in  opinicm  with 
Lord  Mansfield.  But  Mr.  Justice  Yates  differed  firom  thereat 
of  the  Court.  ^^  He  fi>unded  himsdf,"  he  said,  ^^  upon  die 
rules  of  evidence.  The  fiict  of  the  conveyance  .coming  out  on 
cross-examination  could  make  no  di£Eerence.  The  plaintiff's 
counsel  were  not  obliged  to  produce  the  deed,  ior  no  man 
can  be  obliged  to  produce  evidenoe  against  himsdf ;  die  onfy 
consequence  of  a  notice  to  produce  would  have  been  die  ad- 
mission of  inferior  evidence."  Upon  this  case  it  may  be 
observed,  that  the  &ct  of  Haldane's  having  conveyed  away  all 
his  interest  to  Urry  seems  to  have  been  assumed,  as  satis&c- 
torily  proved;   but  from  the  opinion  of  Mr.  Justice  Yates, 
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which  seems  to  be  the  better  opinion,  it  may  be  collected^ 
that  there  was  no  l^al  proof  of  any  conveyance  of  title  out 
of  Haldane,  and  that  the  answer  of  the  witness,  upon  which 
the  defendant's  argument  rested,  was  as  inadmissible  in  evi- 
dence on  the  cross-examination,  as  it  would  have  been  on  an 
examination  in  diief.  Th^  true  objection  to  such  evidence 
is,  that  the  witness  was  speaking  to  the  contents  of  a  deed, 
when  there  had  been  no  notice  given  to  produce  the  original  ; 
and  it  does  not  appear  to  be  a  sufficient  answer  to  say,  that 
the  deed  is  in  court;  for,  if  the  party  had  received  a  regular 
notice  to  produce  it,  he  might  have  come  prepared  with  evi- 
dence to  repel  any  inferouce,  which  the  production  of  the  deed 
might  have  raised  against  him. 


Proof  of  no- 
tice. 


A  parol  notice  to  produce  writings  may  be  proved  by  a 
third  person  who  delivered  the  notice,  or  by  one  who  beard 
it  delivered ;  and  a  written  notice  to  produce  may  be  proved 
by  a  duplicate  original.  (1)  A  notice  to  quit  in  an  action  of 
ejectment  (2),  and  a  notice  of  the  dishonour  of  a  bill  in  an  action 
upon  the  bill  (3),  may  be  proved  in  the  same  manner,  by  a 
duplicate  original,  without  a  notice  to  produce  the  other  original. 
It  may  be  objected,  that  the  duplicate  is  not  the  best  evidence 
of  the  contents  of  the  notice  delivered,  as  the  supposed 
duplicate  ori^nal  may  be  inaccurate,  and  the  contents  may  be 
proved  to  a  certainty  by  the  production  of  the  notice  itself; 
but,  on  the  other  hand,  extreme  inconvenience  would  arise 
from  a  stricter  medium  of  proof;  for,  if  a  duplicate  notice 
to  quit  is  not  sufficient,  no  more  is  a  duplicate  of  the  notice 
to  produce,  and  thus  ^notices  might  be  required  in  infinitum. 
The  practice  of  allowing  duplicates  of  this  kind  in  evidence 
seems  further  to  be  sanctioned  by  this  principle,  that^  as  the 
original  delivered  is  in  the  hands  of  the  other  party,  it  is  in 
bis  power  to  contradict  the  duplicate  original,  by  producing 
the  other,  if  they  vary.  (4)     When  a  notice  may  be  ^ther  Ih 

(i)  Gotlieb  V.  Danvers,  l  Esp.  N.  601.  Roberts  v.  Bradsbaw,  1  Starkie, 

P.  C.  455.     Surtees  v.'  Hubbard,  4  N.  P.  C.  28.    Langdon  v.  Hulls,  5 

Esp.  N.  P.  C.  SOS.  Esp.  1 57. 

m  8  Boi.  &  Pull.  41.  (4)  By  Lord  Eldon  C.  J.      Joey 

(5)  AckUmd  v.  Pearce,  t  Campb.  v.  Orchard,  8  Bos.  &  Puh  4i. 
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writing  or  by  parol,  and  a  notice  is  given  in  both  forms,  it  may  Notice  to 
be  proved  in  either  form.  (1 )  vt<^^^ce. 

Upon  the  same  principle,  where  a  notice  is  given  to  a  ma<* 
gistrate  previous  to  the  commencement  of  an  action  against 
him,  or  where  a  demand  is  made  of  a  copy  of  a  warrant 
preparatory  to  an  action  against  a  constable,  if  another'  paper 
is  made  out  at  the  same  time,  precisely  to  the  same  effect 
as  that  delivered,  both  may  be  considered  originals,  and  the 
paper  so  preserved  may  be  received  in  evidence  without  a 
notice  to  produce  the  one  delivered,  (2)  From  analogy  to 
these  cases,  in  an  action  on  an  attorney's  bill,  though  the 
pkdntiff  cannot  produce  parol  evidence  of  the  contents  of  the 
bill  delivered,  without  giving  notice  to  produce  it  (8),  yet  a 
copy,  made  out  at  the  same  time  and  proved  to  be  coi'rect,  has 
been  admitted  to  be  good  evidence.  (4)  A  duplicate,  which 
has  been  taken  from  an  original  letter  at  a  single  impression 
by  means  of  a  copying  machine,  is  still  only  a  copy ;  and  there- 
fore cannot  be  read,  without  a  previous  notice  to  the  other 
par^  to  produce  the  ori^nal.  (5) 

Proof  of  having  sent  a  notice  or  other  paper  by  the 
post  has  been  frequently  considered,  in  mercantile  trans- 
actions, to  be  sufficient  proof  of  notice  to  the  party,  to  whom 
it  was  directed ;  and  this,  on  a  principle  of  general  convenience. 
A  question  has  sometimes  arisen,  as  to  the  requisite  proof  of 
the  £u:t  of  sending  by  the  post  In  the  case  of  Hagedom  v. 
Reid  (6),  where  it  became  necessary  to  prove,  that  a  licence  to 
trade  had  been  sent  by  the  plaintiff  to  A.  B.,  it  was  proved  to 
be  the  invariable  course  of  the  plaintiff's  office,  that  the  derk, 
who  copies  a  licence,  sends  it  off  by  the  post,  and  writes  on  the 
copy  a  memorandum  of  his  having  done  so ;  a  copy  of  l)ie 

* 

(1)  Smith  V.  Young,    1  Campb.  Pull.  S57.    Philipson   v.   Cbase^*  2 

440.  Campb.  1 10.  8.  P. 

(s)  8  Bot.  &  Pull.  59.  (5)  Nodin  v.  Murray,  5  Campfc. 

(5)  Shaw    ▼.   Markham,  Peake,  888.                                              \ 

N.  P.C.  164.  (6)  5  Campb.  379. 

(4)  Andenon  v.  May,  8  Bos.  & 

VOL.  I.  o  G 
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licence  in  question  was  produced  from  the  plaintiff's  letter- 
book,  in  the  hand-writing  of  a  deceased  derk,  who  had  written 
a  memorandum,  stating  that  the  original  had  been  sent  to  A. 
B«9  and  a  witness^  acquainted  with  the  plaintiff's  mode  of  trans- 
acting business,  swore,  that  he  had  no  doubt  the  original  was 
sent  according  to  the  statement  in  the  memorandum ;  this  evi- 

a  

dence  was  held  to  be  sufficient.  In  the  case  of  Hetherington 
V.  Kemp  (1),  where  the  question  was,  whether  the  defendant 
had  received  notice  of  the  dishonour  of  a  bill  of  exchange,  it 
was  proved,  that,  on  the  day  after  the  bill  became  due,  the 
plaintiff  wrote  a  letter  addressed  to  the  defendant,  stating  that  it 
had  been  dishonoured ;  that  this  letter  was  put  down  on  a  tables 
where,  according  to  the  usage  of  his  counting-house,  letters  for 
the  post  were  always  deposited,  and  that  it  was  the  business  of  a 
porter  to  carry  them  from  thence  to  the  post-office ;  but  the 
porter  was  not  ^»dled,  and  there  was  no  evidence  as  to  what  had 
become  of  the  letter,  after  it  was  put  down  upon  the  table.  A 
n<)tice  to  produce  the.  letter  had  been  served  upon  the  defendant. 
It  was  contended  for  the  plaintiff,  that  this  was  good  primd 
facie  evidence,  that  the  letter  had  been  sent  by  the  post.  Lord 
Ellenborough  held,  that  some  evidence  ought  to  be  given,  that 
the  letter  had  been  taken  from  the  table  in  the  counting-house, 
and  put  into  the  post-office.  If  the  porter  had  been  called^ 
and  if  he  had  said,  that,  although  he  had  no  recollection  of 
this  particular  letter,  he  invariably  carried  to  the  post-office  all 
the  letters  found  upon  the  table,  this  might  have  been  sufficient ; 
but  it  was  not  sufficient  to  give  such  general  evidence  of  the 
course  of  business  in  the  plaintiff's  counting-house. 

Deed  pro-  If  a  party,  in  compliance  with  a  notice,  should  produce  a 

proved.  dee4»  or  otiier  injartrument,  called  for  by  the  adverse  party, 

th^  neKt  question  is,  which  of  the  parties  ought  to  prove  the 
execution,  the  one  who  calls  for  its  production,  or  the  other 
who  produces.  The  general  rule,  laid  down  by  Mr.  Justice 
Bailer,  is,  that  ^'  in«  civil  actions,  where  a  plaintiff  wishes  to 
give  in   evidence  a  deed  in    the    defendant's    custody,  he 

(1)  4  Campb.  195. 
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gives  the  defendant   notice    to   produde  it;  and  the  deed, 
when  produced,  must  primd  facie  be  taken  to  be  duly  exe- 
cuted ;  because  the  plaintiff,  not  knowing  who  are  the  sub- 
scribing witnesses,  cannot  come  prepared  at  the  trial  to  prove 
the  execution/*  (1)    In  a  case  of  settlement,  therefore,  where 
the  respondents  had  given  notice  to  the  appellants  to  pro- 
duce an  indenture*  of  apprenticeship,  by  which   the  pauper 
was  bound  in   the   appellant   parish,    and  which   indenture 
was  accordingly  produced  at  the  trial   of  the   appeal,  the 
Court  of  King^s  Bench  held,  that  the  court  below  ought  not 
to  have  required  the  respondents  to  prove  the  execution,  but 
that  the  indenture  should  have  been  admitted  primd  fade  as 
duly  executed.  (2) 

In  the  next  reported  case  on  this  subject,  the  case  of  Gordon 
and  others  v.  Secretan  (S),  Lord  EUenborough  C.  J.  said,  that 
the  case  of  the  King  v.  Middlezoy  had  been  much  questioned 
at  the  time,  and  since  over-ruled ;  and  that  the  production  of 
an  instrument  at  the  trial,  in  pursuance  of  a  notice,  would 
not  supersede  the  necessity  of  proving  it  by  one  of  the  sub- 
scribing witnesses,  as  in  ordinary  cases.     And  Mr.  Justice 
Lawrence  added,  that  this  point  had  been  so  ruled  by  L<H*d 
Kenyon  in  a  subsequent  case,  where  the  adverse  party,  having 
notice  to  produce  a  written  instrument,  produced  it  accordingly 
at  the  trial,  and  Lord  Kenyon  held,  that  the  party,  who  called 
for  it,  was  bound  to  call  one  of  the  subscribing  witnesses  to 
prove  the  execution.    In  the  case  of  Gordon  and  others  v. 
Secretan,  which  was  an  action  upon  a  policy  6f  insurance  on 
shipped  goods,  the  plaintiffs  averred  in  their  declaration,  that 
they  were  interested  in  the  subject-matter  of  the  insurance, 
and  the   defendant,   intending  to   dispute  that  fact  at   the 
trial,  gave  the  plaintiffs  notice  to  produce    certain   articles 
of  agreement  made  between  them   and   the  captain  of  the 
ship,  by  which,    as  it  was  contended,  the   contrary   would 

(1)  2  T.  R.  4?.  EdgintOD,     9    Campb.   94.    S.  P. 

(s)  R.  ▼.  Inhabitanu  of  Middle-  Johnson  v;  Lewellin,  GEsp.  N.  P.  C. 

zoj,  9  T.  R.  41.  5  T.  R.  366.  101. 
(5)  8  £att,  548.    Wethenton  v. 
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clearly  appear ;  in  pursuance  of  this  notice^  the  plainti&  at 
the  trial  produced  the  instrument,  attested  by  two  witnesses, 
and  insisted,  that  the  defendant  should  call  one  of  them  to 
prove  the  execution.  The  point  was  so  ruled  at  nisipriuSj 
and  afterwards  confirmed  by  the  Court  of  King's  Bench. 
From  this  qase,  therefore,  it  might  be  inferred,  that,  if  a 
party  to  a  suit,  in  consequence  of  a  notice,  produces  an 
instrument  executed  between  himself  and  others,  yet  that 
the  other  party,  though  a  stranger  to  the  instrument,  ought 
to  prove  the  execution,  if  he  means  to  avail  himself  of  it 
in  evidence. 

The  rule,  however,  has  been  properly  restricted  by  the 
late  case  of  Pearce  v.  Hooper  and  others.  (1)  That  was  an 
action  of  trespass,  and>the  question  at  the  trial  was,  whether 
the  place,  in  which  the  trespass  was  all^^,  belonged  to  the 
plaintiff  as  part  of  a  certain  estate;  the  defendants  gave  no- 
tice to  the  plaintiff  to  produce  a  deed  of  conveyance,  in  which 
the  estate  had  be^  conveyed  to  the  pluntiff  by  a  description 
limited  to  a  number  of  acres,  which,  it  was  sud,  would  neces- 
sarily exclude  the  place  in  question ;  the  plaintiff  produced 
the  conveyance,  and,  on  the  authority  of  the  cases  before 
mentioned,  it  was  ruled,  that  the  defendant  ought  to  prove 
the  execution,  which  as  he  was  not  prepared  to  prove,  the 
instrument  could  not  be  received  in  evidence.  But,  on  a  mo- 
tion afterwards  for  a  new  trial,  the  Court  of  Common  Pleas 
were  of  opinion,  that  it  was  not  necessary  for  the  defendants 
in  this  case  to  call  the  attesting  witness,  to  prove  the  execu- 
tion. The  Court  admitted,  that  the  mere  possession  of  an 
instrument  by  one  party  cannot,  in  general,  absolve  the  other 
party,  who  calls  for  it,  from  the  necessity  of  producing  tiie 
attesting  witness.  ^^  An  instance  to  illustrate  this,"  said  the 
Chief  Justice,  *^  has  been  properly  put  in  the  case  of  a  will,  cited 
in  the  case  of  Gordon  v.  Secretan ;  for,  supposing  that  an  heir  at 
law  is  in  possession  of  a  will,  and  the  devisee  brings  an  eject- 
ment, and  calls  on  the  heir  to  produce  the  will,  there  the  heir 

(1)  3  Taunt.  «8. 
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daims  not  under  the  wUl,  but  against  the  will,  and  it  would  Seo^ndary 
be  hard,  that  the  will  should  be  taken  as  proved  against  him,  writings. 


because  he  produces  it.     But  that  is  very  different  from  the  — — — 

case,  where  a  man  is  called  upon  to  produce  a  deed,  under 

which  he  holds  an  estate.    The  defendant  (added  the  Chief 

Justice,  with  reference  to  the  case  then  before  the  court,)  has 

no  interest  in  the  fee-simple  of  the  estate,  if  this  deed  does 

not  convey  it :  if  then  he  produces  the  deed,  under  which 

he  claims,  shall  it  not  be  taken  to  be  a  good  deed,  so  far  as 

relates  to  the  execution,  as  against  himself?'     The  other 

Judges  concurred  in  opinion,  and  a  new  trial  was  granted.  — 

The  result,  therefore,  at  present,  appears  to  be,  that,  when  a 

party  to  a  suit,  in  pursuance  of  a  notice,  produces  an  instru- ' 

ment,  to  which  he  is  a  party,  and  under  which  he  claims 

a  beneficial  interest,  it  will  not  be  necessary,  that  the  other 

party,  a  stranger  to  the  instrument,  should  call  an  attesting 

witness,  to  prove  the  execution ;  but  that,  in  other  cases,  the 

execution  ought  to  be  regularly  proved  by  the  party,   who 

offers  the  instrument  as  part  of  his  evidence  in  the  cause. 

I^  in  compliance  with  a  notice,  the  party  produces  the  writ- 
toi  instrument  in  his  possession,  he  is  entitled  to  have  the 
whole  read(l);  and  if  a  writing  produced  refers  to  others 
with  such  particularity  as  to  make  it  necessaiy  to  inspect  them, 
that  the  sense  may  be  complete,  or,  referring  to  other  writings, 
adopt  them  as  part  of  its  own  meaning,  he  may  insist  on  hav- 
ing these  also  read  in  evidence.  (2) 

Thirdly,  as  to  the  admissibility  of  secondary  evidence  of 
writings,  which  have  been  lost  or  destroyed. 

If  a  party  intend  to  use  a  deed  or  any  other  written  ihstru-  Secondary 
ment  in  evidence,  he  ought  to  produce  the  origioal,  if  he  has  writings, 
it  in  his  possession  ;  but,  if  the  instrument  is  in  the  posses<- 
sion  of  the  other  party,  who  refuses  to  produce  it  after  a 

(\^  See  ante,  p. 361.  5  £sp.    S46.    Falconer  v.  Iianio»y 

(2)  Johnson   v.  Gilson»    4  Esp.     1  Campb.  171. 
N.  P.  C.  21.    Wheeler  v.  Atkins, 
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reasonable  notice,  or  if  the  original  \$  lost  or  destroyed, 
condary  evidence,  which  is  the  best  that  the  nature  of  the 
case  allows,  will  then  be  admitted.  If  two  parts  of  a  deed,  or 
more,  have  been  executed,  the  loss  or  destruction  of  all  the 
parts  should  be  proved,  before  secondary  evidence  of  the  con- 
tents can  be  received  (1) ;  and  the  ori^nal  deed  ought  to  be 
proved  to  have  been  duly  executed  (2),  unless  proof  of  the 
execution  would  be  dispea^  with,  if  the  original  itself  were 
produced,  or  unless  the  want  of  the  original  is  occasioned  by  the 
defiuilt  of  the  other  party,  in  which  case,  the  execution  may 
reasonably  be  presumed  against  him.  (9)  So,  where  an  origi- 
nal note  of  hand  is  lost,  a  copy  cannot  be  read  in  evidence, 
unless  the  note  is  proved  to  be  genuine.  (4) 


On  the  hearing  of  an  appeal  against  an  order  of  removal  (5), 
the  principal   question   was,    whether  one  p^'son  onljr,  or 
more  than  one,  had  been  appointed  overseer  in  a  particular 
year;  the  respondents,  who,  in  order  to  vacate  an  indenture 
of  apprenticeship,  had  to  prove,  that  only  one  overseer  had 
been  appointed  in  that  year,  had  given  notice  to  the  appellants 
to  produce  all  books  and  writings  in  their  custody  and  power, 
relating  to  the  appointments  of  overseers;   the  qipdlants, 
bwig  called   upon  to  produce   under  this  notice^  produced 
one  parish-book,  which  was  the  only  one  in  existence^  and 
the  pansh-offieer,  who   produced   it,   proved  that  no  ap* 
ppintmenla  were  kept  by  the  parish :  the-  respondents,  then 
proceeded  to  enquire  of  a  witness,  aa  to  there  having  bean, 
in  the  particular  year,  one  or  more  overseers;  but,  on  an 
objection  being  taken,  the  Court  of  Quarter  Sessions  held, 
and  the  Court  of  King^s  Bench  afterwards  confirmed  their 
opinion,  that,  as  the  appointments  had  been  in  writing,  parol 
evidence  could  not  be  admitted.     "  The  question,'^  said  Lord 
EUenborough,  ^Ms,  whether  the  jietioes  bebw  \xme  done 


(1)  Bull.  RP.  254.  R.  V.  C«6- 
tleton,  6  T.  R.  236. 

(3)  R.  V.  Sir  T.  Culpepper,  Skin- 
ner, 673.  by  HoU  C.  J. 


(3)  Dcxxon  T.  Uaigk,    i  fiipk  N. 

P.C.4I0. 

(4)  By   Lord    Hardwicke  C.  J. 
Goodier  v.  Lake»  1  Atk.  %AS. 

(5)  R.  T^  Stoke  6oUJQ&  I  flan. 
&Aki.l7J. 
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wrong  in  rejectinff  the  parol  eridence.  This  is  clear,  that  the  Secondary 
parol  evidenoe  could  not  be  admitted,  until  the  case  was  ripe  ^tfn^^  ^ 
for  the  admission  of  secondary  evidence ;  now  it  could  not  be 


considered  as  ripe  for  that  purpose,  until  the  respondent  parish 
had  exhausted  all  the  proper  means  of  procuring  the  primary 
evidoice.  Have  th^  done  this?  First,  as  to  the  appoint- 
ment itself  th^  gave  a  notice  to  the  parish ;  and,  supposing 
the  parish  had  the  actual  cutody,  that  notice  would  have 
been  sufBdent,  but  this  does  not  appear.  Have  thqr  then  the 
l^;al  custody  ?  Certainly  not ;  for  the  legal  custody  is  in  the 
officer,  who  is  the  person  most  interested  in  the  instrument,  and 
who  requires  its  production  as  a  sanction  for  those  acts,  whidi 
he  may  be  called  upon  to  do  under  its  authority.  Now,  here 
th^fe  has  not  been  any  notice  to  the  overseer  himself.  I  think, 
therefore,"  added  Lord  Ellenborou^,  ^^  that,  as  in  this  case 
timre  has  been  an  omission  (of  the  means  of  exhausting  the 
primary  evidence^  recourse  could  not  be  had  to  that  of  a 
secondary  nature." 

Proof  by  a  witness,  that  the  paper  in  question  was  thrown  Proof  of  Ion. 
aside  as  useless,  and  that  he  believes  it  to  be  lost  or  destroyed, 
wiU  be  sufficient  to  let  in  the  secondary  evidence.  This  was 
determined  by  the  Court  of  King^s  Bench  in  the  case  of  Mr. 
Justice  Johnson.  (1)  A  similar  point  arose  in  the  case 
qS  Kensington  v.  Inglis  (2),  in  the  course  of  which  it  became 
oeoessaiy  to  prove  the  loss  of  a  licence ;  the  witness  said*  it 
was  his  practice  to  destroy  or  put  aside  such  licaices  amongst 
the  waste  papers  of  his  office,  as  not  being  of  any  further  use, 
and  that  he  supposed  he  had  disposed  of  the  licence  in  qnes*- 
tkm  in  the  same  manner  as  other  licences  for  ships^  whose 
voyages  had  been  performed;  but  was  not  sure,  that  it  was  de- 
stroyed. The  witness  added,  he  had  beai  afterwards  applied 
to  for  this  licence,  and  searched  for  it,  but  he  did  not  recollect, 
whether  he  had  found  it  or  not ;  though  he  did  not  think  he 
had  found  it.  Lord  EXlenborough,  adverting  to  the  evidence, 
in  delivering  the  judgment  of  the  court,  said,   ^  We  are  of 

ii)  R.  T.   Mr.  Justice  JobafOD,       (s)  s  Bait,  978. 8S8. 
lut,  66. 
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opinion,  that  this  evidence  satisfies  what  the  law  requires  in 
respect  of  search,  and  establishes  with  reasonable  certainty  the 
fiict  of  the  licence  being  lost.     It  was  not  to  be  expected  that 
the  witness  should  be  able  to  speak  with  more  confident  cer- 
tain^ to  a  fiict,  to  which  his  attention  would  not  be  particu- 
larly drawn  at  the  time  on  account  of  any  importance  being 
siqpposed  to  bdong  to  it"     And  in  the  late  case  of  Brewster 
V.  Sewell  (1),  (which  was  an  action  against  the  defisndant  for 
publishing  a  libel,  charging  the  plaintiff  with  having  defrauded 
an  insurance-company  in  settling  a  loss  upon  a  policy  against 
fire,)  where  it  became  necessary,  in  proof  of  an  averment  in 
the  pleadings,  to  account  for  the  non-production  of  the  policy, 
with  a  view  to  give  secondary  evidence  of  its  contents,  it  ap- 
peared, that  the  policy,  which  had  been  effected  about  seven 
years  before^  had  become  useless  in  consequence  of  a  second 
policy  having  been  effected:   the  policy  had  probably  been 
returned  to  the  plaintiff  afier  settling  the  loss.  The  clerk  of  the 
plaintiff^s  attorney,  a  few  days  before  the  trial  of  the  action^ 
searched  fi>r  it  in  the  plaintiff's  house,  not  only  in  every  place 
pointed  out  by  the  pldntiff,  but  also  in  every  place  which  the 
clerk  thought  likely  to  contain  a  paper  of  this  description :  the 
question  was,  whether  this  was  a  sufficient  search :  the  Court 
of  King's  Bench  held  it  was  sufficient.    In  such  a  case^  said 
the  Chief  Justice,  where  the  loss  or  destruction  of  the  paper 
might  almost  be  presumed,  very  slight  evidence  of  its  loss  or 
destruction  is  sufficient.     It  is  difficult,  said  Mr.  Justice  Bestf 
to  lay  down  any  general  rule  as  to  the  degree  of  diligence  ne* 
cessary  to  be  used  in  searching  for  an  original  document^  to 
entitle  the  par^  to  give  secondary  evidence  of  its  ccmtents. 
That  must  depend,  in  a  great  measure,  upon  the  circumstances 
of  each  particular  case.    If  a  paper  be  of  considerable  value;, 
or  if  there  be  reason  to  suspect,  that  the  party,  not  producing 
it,  has  a  strong  interest  which  would  induce  him  to  withhold  it, 
a  very  strict  examination  would  properly  be  required;  but  if  a 
paper  be  useless,  and  the  party  could  not  have  any  interest 


(1)  3  Barn.  &  Aid.  S96. 
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in  keeping  it  backi  a  much  less  strict  search  would  be  neces*  Serondaiy 
sary,  to  let  in  parol  evidence  of  its  contents.  wridngs. 


If  the  writing  in  question  is  traced  into  the  possession  of  a 
particular  individual,  who  is  alive,  he  should  be  called  to  give 
90me  account  of  the  instrument ;  if  he  is  dead,  an  enquiry 
should  be  made  of  such  persons  as  must  be  presumed  to  have 
it  in  their  possession.  Thus,  in  a  case  of  settlement,  where  it 
was  proved  by  witnesses,  that  an  indenture  of  apprenticeship 
consisted  of  two  parts,  one  of  which  had  been  destroyed,  and 
the  other  had  come  to  the  hands  of  a  person,  who  was  living 
and  had  not  been  subpcenaed,  but  in  answer  to  an  appUcadon 
for  the  other  part,  he  was  proved  to  have  said,  that  he  could 
not  find  that  part,  and  did  not  know  where  it  was,  the  Court 
of  King^s  Bench  was  of  opinion,  that  this  was  not  a  sufficient 
ground  for  admitting  parol  evidence  of  the  omtents.  (1) 

In  another  case  of  settlement  (2),  where  it  appeared,  that  only 
one  part  of  an  indenture  had  been  executed,  that  the  pauper 
and  master  were  both  dead  at  the  time  of  the'tria],  and  that  an 
enquiry  for  it  had  been  made  of  the  pauper  shordy  before  his 
death,  who  said,  that  the  indenture  had  been  given  up  to  him 
after  the  expiration  of  the  apprenticeship,  and  that  he  had 
burnt  it,  and  an  enquiry  had  also  been  made  of  the  daughter 
and  sole  executrix  of  the  master,  who  said,  she  knew  nothing 
about  it;  under  these  circumstances  the  Court  of  King's 
Bench  were  of  opinion,  that  a  sufficient  enquiry  had  been 
made,  to  render  parol  evidence  of  the  contents  admissible ;  and 
the  distinction,  taken  between  this  case  and  the  case  of  the  King 
and  Casdeton,  was,  that  in  that  case  there  was  evidence  of 
a  fact  which  made  a  further  seardi  necessary,  but  that  in 
this  case  the  same  information,  which  traced  the  instrument 
into  the  pauper's  possession,  plainly  shewed  that  any  further 
search  would  have  been  nugatory.    Here^  there  was  no  prooi^ 

(I)  R.  V.  CsBtleton,   6  T.  R.  236.       (2)  R.  v.  Morton,    4  Maule  & 
R.  V.  St  Sepulchre,   3  Bott.  555.    Selw.  46. 
WiUuansv.YounghuflbancI,!  Starkie, 
N.P.C.  159. 
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Secondary        that  the   instrument  ever  eadsted  in  the  possession  of  the 
writings.  pauper,  unless  his  declaration  could  be  taken  as  evidence; 

— — — *—  and  if  it  could,  he  declared,  in  the  same  breath,  that  it  existed 

no  longer.  When  therefore  the  pauper,  by  whose  information 
alone  the  parties  were  acqnaiAted  with  the  fact  of  his  having 
had  the  instroment  in  his  possession,  ttt  the  very  same  time 
declared,  that  it  was  destroyed,  it  became  onneoessaiy  to  search 
am<xig  his  papers. 

What  second-      The  party,  after  accounting  for  the  absence  of  the  original^ 
aSmL»ible.^^    by  proving  its  loss  or  destruction,  or  tbat  it  is  in  the  possession 

of  the  other  party,  who  has  had  notice  to  produce  it,  may 
read  a  counter-part ;  or,  if  there  is  no  counter-part,  an  ex- 
amined copy ;  or,  if  diere  should  not  be  an  examined  copy,  he 
may  give  parol  evidence  of  the  contents.  (1)  The  recital  of  a 
deed  in  aaodier  deed  is  evidence  of  the  recited  deed,  if  the 
original  is  lost^  against  the  party  who  executed  the  reciting 
deed,  or  against  any  petson  claiming  under  him.  (2)  And 
when  possession  has  gone  along  with  a  deed  during  maay  years, 
llie  original  of  wiiich  is  lost  or  destroyed,  an  old  copy  or  abstract 
vasKy  be  given  in  evidence^  though  not  proved  to  be  tme^ 
because  in  such  case  it  maybe  impossible  to  gire  better  evi- 
dence. (8) 

A  witness,  in  speaking  to  the  contents  of  a  lost  writing, 
BEiay  assist  his  recollection  by  entries  in  his  memarandmn* 
book;  but  these  entries  are  not  in  themselyes  admissible 
as  evidence;  so  that,  if  the  witness  has  not  the  memorandum- 
book  at  hand,  ready  to  be  produced,  no  objection  can  be 
taken  on  account  of  its  absence*  In  the  caseof  Kenangton  v; 
IngKs,  before  died  (4),  the  witness,  who  proved  the  loss  and 
contents  of  a  licence,  had  kept  a  memorandum«-book,  in  which 
he  made  entries  of  licences  for  his  own  information,  and 
for  the  information  of  the  governor  of  the  country,  who 

(1)  ViUien  v.  Villiers,  s  Atk.  71.    19S.    Liebman  v.  Pooley^  l  8taikie» 
Doxon  V.  Haigb,    1  Esp.  N.P.  C.    N.P.C.  1S7. 
409.    Waller  v.  Honfall,  1  Campb.        (8)  Com.  Dig.  tit  Evideoc^  (fi.  5.) 
501.    Fisher  v.  Samuda,   1  Campb.        (5)  Buller>  N.  P.  S54. 

(4)  8  East,  279.  SS9. 
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granted  the  tioences;  he  gave  it  to  the  gOTemor,  but  did  not  Secondary 
know  where  the  book  then  was,  or  what  the  governor  had  Writings. 
done  with  it    As  to  the  non-production  of  the  memorandum-  ■ 
books  said  Lord  EUenborough,  that  book,  if  it  had  existed, 
and  been  in  the  witness's  hand  ready  to  be  produced,  could 
not  have  been  produced  at  the  trial,  in  proof  of  the  &ct  of 
granting  any  particular  licence;  the  only  use,  which*  it  could 
be  allowed  to  answer,  being  by  way  of  memorandum,  to  refresh 
the  memory  of  the  person  who  made  the  entries,  when  he 
should  be  called  as  a  witness.      . 

Examined  copies  and  the  parol  evidence  of  witnesses,  are 
the  ordinary  and  regular  proof  of  the  contents  of  lost  writings. 
But  when  a  written  paper  has  been  traced  into  the  posaesaion 
of  one  of  the  parties  to  the  suit,  who  does  not  produce  it  after 
receiving  a  notice,  something  less  than  an  examined  copy  may 
reasonably  be  admitted  as  suffident^  at  least  to  oblige  the 
party  to  ^ve  better  evidence  by  producing  the  paper  itsd^  if 
he  finds  the  secondary  evidence  incorrect.  In  a  late  case^ 
where  it  appeared  that  the  defendant  had  acknowledged  die 
receipt  of  a  letter  of  a  particular  date,  which  was  not  produced 
at  the  trial  when  required,  it  was  ruled,  diat  an  entry  in  a 
letter-books  (purporting  to  be  a  copy  of  a  letter  of  the  same 
date  from  the  plaintiff  to  the  defendant,  and  insertid  by  a  de-- 
oeased  derk,  who  kept  the  book  a<y>nrding  to  the  coune  of 
business,  and  with  great  pimctuality,)  was  admissible  evidence 
of  the  contenta  oS  the  letter  in  question.  (1)  *^  The  rules  of 
evidence,''  said  Lord  EUenboroi^h,  ^'  must  expand  according 
to  the  exigencies  of  society :  this  aatry  is  reasonable  evidence 
to  prove  the  cont^its  of  th^  letter  of  the  particular  date^  which 
the  defendant  acknowledge  he  received,  and  whidi  he  does  not 
produce  upon  a  notice  fer  that  purpose:  we  know,  it  is  the  habit 
of  merchants  to  keep  such  a  book,  and  a  witness  has  sworn,  that 

(I)  Pritt  T.  Faircloughy  s  Campb.  power  of  attoroey,  in  the  office- 

305.  by  Lord  ElleiiTOrough.    See  books  at  the  ezdiequer,  was  ad- 

also  Robots  v.  Bradshaw,  l  Starkiey  judlged  to  be  evidence  of  the  con- 

N.  P.  C.  38.»  stated  in  voL  iL     In  tents  of  the  power,  after  reason- 

Lord  Melville's  case,  (29  Howell's  able  proof  of  the  loss  of  the  original. 
St.  TV.  734—740.)  an   entry  of  a 
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the  book  in  question  was  kept  with  great  ponctuality :  if  the 
entry  in  the  clerk's  hand*writing  were  not  admitted,  there 
would  be  no  way,  in  which  the  most  careful  merchant  could 
prove  the  contents  of  a  letter  after  the  death  of  his  entering 
clerk:  I  will  therefore  allow/'  added  Lord  EUenborougb, 
*<  the  entry  to  be  read  as  primdjacie  evidence,  and  the  de- 
fendant may  rebut  it  by  producing  the  original." 


The  case  of  Bullen  ▼•  Michel  (1)»  which  has  been  lately 
determined,  affords  an  example  respecting  the  admissibility  of 
secondary  evidence  of  ancient  documents.  In  that  case^  on  an 
issue  to  try,  whether  a  particular  &rm  in  the  parish  of  S.  was 
disdiarged  of  tithes  on  payment  of  a  modus,  the  Court  of  Ex- 
chequer d^ermined,  that  an  old  ledger  or  chartulary  of  the 
abbey  of  Glastonbury  was  admissibly  as  seoondaiy  evidence  of 
the  endowment  of  the  vicarage.  Two  questions  arose,  one, 
with  respect  to  the  custody,  from  which  this  document  was  pro- 
duced,  which  will  be  afterwards  mentioned ;  the  other,  (sup- 
posing it  to  have  been  suffidentiy  authenticated  as  to  die  pro- 
priety of  its  custody,)  whetiier  it  could  be  adnutted  in  evidence 
betwev  the  parties  to  the  issue,  the  vicar  and  the  occupiers  of 
the  fiurm.  Withrespect  to  this  it  appeared,  that  tiiechartulary 
contained  an  account  of  matters  of  a  miscellaneous  description; 
among  other  things,  it  contained  entries  which  appeared  to  be 
transcripts  of  contemporaneous  documents  considered  as  au- 
thentic ;  and  these  transcripts  purported  to  give  an  account  of 
the  licence  of  appropriation  of  die  parish,  and  likewise  an  ac- 
count of  the  several  matters  of  endowment.  The  original  en- 
dowment not  being  found  in  the  places,  where  search  had  been 
made  for  it  as  its  natural  places  of  deposit,  the  court  held,  that 
the  chartulary,  having  been  found  in  the  custody  of  the  Mar- 
quis of  Bath,  (and  which  must,  therefore,  be  considered  as 
having  come  from  the  custody  of  the  rector,  for  the  abbot  was 
formerly  the  rector,)  was  admissible  evidence.  (2)    The  plaintiflT 


(i)  ^  Price,  399.    Judgment  af-        (2)  Wood  B.  differed  from  the 
finned  in  the  House  of  Lords,  4  Dow.    rest  of  the  court  on  this  point. 

^98. 
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appealed  from  this  judgment  to  the  House  of  Lords,  who  Secondary 
affirmed  the  judgment  of  the  Court  of  Exchequer.     Lord  ^^®^  ^^ 

Redesdal^  in  giving  his  opinion  on  that  occasion,  stated  (1),  

that  the  original  instruments,  if  they  could  have  been  produced, 
would  have  stood  on  the  same  ground  as  the  taxation  of  Pope 
Nicholas,  inquisitions  on  the  writ  of  ad  quod  damnum^  and  a 
variety  of  similar  evidence,  from  which  the  jury  may  draw  their 
inference*  The  only  question  then  is,  whether  the  entries  in 
this  book  are  evidence  of  these  two  instruments.  If  the  ori- 
ginals could  be  produced,  these  entries  could  not  be  evidence. 
But  search  has  been  mad^  and  the  originals,  cannot  be  found ; 
and  if  we  shut  our  eyes  to  that  sort  of  inferior  evidence  in  cases 
where  no  other  can  be  had,,  we  shall  constantly  do  injustice. 
The  best*  evidence  is  often  lost  through  carelessness,  the  inju- 
ries of  time,  and  various  other  circumstances ;  and  secondary 
evidence  is  tlien  admitted,  to  raise  presumption  or  inference, 
where  no  direct  evidence  can  be  had.  This  then  is  the  next 
best  evidence ;  and  perhaps  evidence  still  more  inferior  might 
have  been  admitted,  if  this  could  not  have  been  produced. 
This  however  appears  to  be  the  best  after  the  originals ;  for 
what  is  it?  These  two  instruments  seem  to  have  been  copied 
by  a  person  employed  for  the  purpose,  probably  one  of  the 
monks,  and  deposited  among  the  muniments  of  the  abbey,  be- 
cause it  was  important  for  the  interests  of  the  abbey,  that  the 
instruments  should  be  preserved ;  and  for  the  same  reason  it 
might  be  presumed,,  that  they  were  faithful  copies ;  at  least 
there  appeared  to  have  existed  no  motive  to  make  them  other- 
wise, and  they  were  found  in  a  situation  where  they  were  likely 
to  be  kept 

The  loss  of  a  deed  by  time  and  accident,  or  by  any  other  Profert  djs- 

casualty,  is  a  sufficient  reason  for  dispensing  with  a  profert  in  ooloes of   ' 

pleading,  when   otherwise  a  profert  might  be  necessary  (2);  <leed. 
or  it  may  be  pleaded,  that  the  deed  is  in  the  hands  of  the 

(1)4  Dow.  384.    sPrice,  ?99.        151.     Bolton  v.   Bp.   of  Carlisle, 
(2)  Read  v.  Brookman,  3  T.  R.    2  H.  Black.  859. 
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opposite  party,  or  destroyed  by  him.  (2)  But  if  the  plaintiff, 
instead  of  declaring  upon  the  deed,  as  lost  or  destroyed,  in- 
advertently pleads  with  a  profert,  and  the  defendant  pleads 
Ticn  est  factum^  the  plaintiff  will  not  be  /dlowed  to  prove  the 
loss  at  the  trial,  and  must  be  nonsuited.  (2)  In  such  a  case, 
the  plaintiff  should  move  to  put  off  the  trial,  and  amend 
the  pleadings,  stating  the  circumstances  to  excuse  the  pro- 
fert (3)  But  it  would  be  too  late  to  make  such  a  motion  at 
nm  prius.  (4) 


Fourthly,  of  the  proof  of  execution  of  deeds  and  other 
writmgs. 


Proof  of  ex- 
ecution, by 
subscribing 
witness. 


The  general  rule  is,  that  a  deed  cannot  be  given  in  evidence 
without  proof  of  its  execution.     The  execution  of  every  at-  ^ 
tested  instrument,  whether  under  seal  or  not^  ought  to  be 
proved  by  a  subscribing  witness,  if  he  can  be  produced,  and  is 
capable  of  being  examined.  (5)    The  subscribing  witness  alone 
is  competent  to  prove  the  execution,  because  he  may  be  able 
to  state  the  time  of  the  execution  and  some  circumstances  of 
the  transaction,  which  may  be  material  and  unknown  to  other 
persons.     On'  an  indictment  therefore  against  an  apprentice 
for  enlisting  himself  in  the  army,  all  the  Judges  held,  that  the 
indenture  of  apprenticeship  could  not  be  proved  by  the  master, 
but  that  it  was  necessary  to  call  one  of  the  subscribing  wit- 
nesses. (6)  , 

This  rule  is  so  stricdy  observed,  that  an  acknowledgment  of 
the  obligor  himself,  admitting  that  he  executed  a  bond  (7),  and 


f  n  Totty  V.  Nesbitt,  5  T.  R.  153. 
n.  (cV 

(2^  Smith  and  others  v.  Wood- 
wora>  4  East,  585. 

(S)  Ibid. 

(4)  Paine  t.  Bustin,  1  Starkie,  N. 
P.  C.  74. 

(5)  This  has  been  the  rule  from 
the  earliest  times.  The  ancient  pro- 
cess for  bringing  the  subscribing 
witness  into  court,  is  stated  in  For- 
tescue  de  Laud.  Leg.  Ang.  c.  93. 
See  also  Jenkins  cent.  p.  47.  case  89. 


(6)  a.  V.  Jones,  East,  P.C.  892. 
1  Leach,  Cr.  C.  208.  S.  C.  R.  t. 
Harringworth,  4  Maule  &  Selw.  S50. 

(7^  Abbotv.  Plumbe,  l  Dougl.  216. 
cited  by  Lawrence  J.  7  T.  R.  267. 
and  s  East,  187.  In  an  action  of  co- 
venant, payment  of  money  into 
court,  on  one  of  the  breaches,  ii  an 
admission  by  the  defendant,  which 
dispenses  with  proof  of  the  execution 
of  the  deed,  although  one  of  the  pleas 
pleaded  is  die  plea  of  mm  ettfactum* 
Randall  y.  Lynch,  2  Gampb,  957. 
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even  an  admission  by  the  defendant  in  an  answer  to  a  bill  filed  Proof  of 

against  him  for  a  discovery  (1),  will  not  dispense  with  the \ 

testimony  of  the  subscribing  witness ;  for  though  the  party 
may  acknowledge  the  bond,  yet  he  may  not  know  every  cir- 
cumitanoe  attending  the  execution ;  ^^  a  &ct  may  be  known  to 
the  subscribing  witness,  not  within  the  knowledge  or  recollec- 
tion of  the  obligor,  and  he  is  entitled  to  avail  himself  of  all  the 
knowledge  of  the  subscribing  witness  relative  to  the  transac- 
tion." (2)  The  rule  is  precisely  the  same,  whether  the  ac- 
knowledgment is  offered  as  evidence  against  the  party  himself 
who  made  it  (8),  or  against  a  third  person  (4) ;  or  whether  the 
deed  is  an  existing  instrument,  or  cancelled  (5) ;  or  whether  it 
is  the  foundation  of  the  action,  or  comes  in  collaterally  as  part 
of  the  evidence  in  the  cause.  (6) 

The  same  rule  applies  equally  to  all  written  instruments, 
viiich  are  attested.  Attested  notices  to  quit  (7 ),  attested  war- 
rants to  distrain  (8),  attested  bills  of  exchange  or  promissory 
notes,  are  to  be  proved  by  the  attesting  witness ;  and  in  the  case 
of  a  notice  to  quit,  the  circumstance,  that  the  party,  upon  whom 
the  notice  was  served,  read  the  notice,  and  made  no  objection 
to  it,  cannot  vary  tlie  rule.  (9)  In  all  these  cases,  the  attesting 
witness  ought  to  be  called  to  prove  the  execution,  if  he  can  be 
produced.  If^  indeed,  the  attorney  of  a  party  to  the  suit  ad- 
mit the  execution  of  the  instrument,  or  agree  that  the  'other 
party  should  act  upon  the  instrument,  as  if  the  witness  himself 
had  been  produced,  or  if  he  admit  merely  the  hand-writing 
of  the  subscribing  witness,  such  admission  would  dispense  with 
the  testimony  of  the  subscribing  witness.  ( 10) 

(1)  Call  T.  Dunning)  4  East,  55.       (6^  Manners  q.t.T.Postan9  4  Esp. 
See  Bowie  and  another,  Assignees    N.  P.  C.  239. 

of  Jones  v.  Langworthy,  5  T.R.  566. ;  (7)  Doe,  dem.  Sykes,  t.  Durnfoid, 

and  as  to  the  case  of  R.  v.  Middlezoy,  S  Maule  &  Selw.  68. 

on  the  authority  *of  which  that  case  (s)  Higgs  t.  Dixon,  8  Starkie,  N. 

was  deterniinecf,  see  ante,  p.  451.  P.  C.  ISO.                                  ' 

(2)  Le  Bianc  J.  4  East,  53»  (9)  9  Maule  &  Selw.  62. 

(3)  4  East,  53.  (10)  Laing  v.  Raine,  2  Bos.  &  Pull. 
)  1  Dougl.  216*  85.  GoldieT.  Shuttleworth,  1  Campb. 
)  Breton  t.  Cope,  Peake,  N.  P.    70.  Young  v.  Wright,  l  Campb.  140. 

C.  30.  Milward  v.  Temple,  1  Campb.  375. 
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The  subscribing  witness  is  to  prove  the  delivery  of  the  deed, 
or,  if  the  writing  is  not  under  seal,  the  hand-writing  of  the 
par^.  If  die  person,  who  signed  the  instrument,  signed  it  for 
another  under  a  power  of  attorney,  the  power  ought  rq^ularlj 
to  be  produced  and  proved.  (1 )  It  is  not  absolutely  necessary 
that  the  witness  should  see  the  party  sign  or  seal :  if  he  sees 
him  deliver  it  already  signed  and  sealed,  or  merely  sealed,  as 
his  own  deed,  it  will  be  sufficient.  Nor  will  it  be  necessary 
for  him  to  proves  that  blanks,  which  had  been  left  in  the  in- 
strument for  the  purpose  of  being  filled  up,  were  filled  up  at 
the  time  of  the  execution.  (2)  Some  evidence  of  the  identily 
of  the  party,  who  executed,  is  obviously  necessary.  (8) 

Signing  is  not  an  essential  part  of  a  deed  at  common  law ; 
but  it  has  been  required  in  some  cases  by  act  of  parliament, 
particularly  by  the  statute  of  finuds,  which  expressly  directs  a 
signing  in  all  grants  of  a  fi«ehold  estate  in  lands,  and  in  some 
other  species  of  deeds ;  in  which,  therefore,  signing  b  as  neces- 
sary as  sealing. 


Scaling. 


Sealing  is  e&sential  to  a  deed ;  but  it  is  not  material  with 
what  seal  it  is  sealed.     Any  number  of  parties  may  use  the 
same  seal.  (4)    If  there  be  twenty  to  seal  one  deed,  (says  the 
author  of  the  Touchstone,)  and  they  all  seal  upon  one  piece 
of  wax  and  with   one  seal,  yet  if  they  make  distinct  and 
several  prints,  this  is  a  sufficient  sealing,  and  the  deed  is 
good.  (5)    Or  one  may  seal  for  the  rest  with  their  oons^dt, 
and  the  deed  will  be  as  binding,  as  if  every  one  had  put  his 
several  seal.  (6)    Thus,  where  one  of  two  defisndants,  in  the 
presence  of  the  other  and  by  his  authority,  executed  a  bill 
of  sale  for  them  both,  the  two  defendants  being  partners  in 
the  transaction,  but  there  was  only  one  seal,  and  it  did  not 

( I )  Johnson  v.  Mason,  304.  1  Esp.    kins  t.  Hawkshaw,  S  Staricie,  N.  P.  C. 
N.  P.  C.  89.  1 16.  S39. 

(8)  England  v.  Roper,    1  Starkie,       (4)  Perkins,  cb.S.  s.  154.    Sheph. 
N.  P.  C.  504.  Touch.  5S.     Com.   Dig.  tit  Fait. 

(S)  Bull.  N.  P.  171.     Middleton    (As.) 
V.  Sandford,  4  Campb.  54.    Nelson        (5)  TouchsU  ch.  4.  p.  5S.    FiUh. 
V.  Whittal,  1  Barn.  &  Aid.  SO.  P&r-    tit.  Feoffment,  pi.  105. 

(6)  4  T.  R.  514. 
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tu>pear,  whether  the  seal  had  been  put  twice  upon  the  wax,  the  Proof  of 
Court  of  King's  Bench  held  that  no  particular  mode  of  de«  ' 


livery  was  necessary;  and  that  it  was  sufficient  if  a  partf 
executing  a  deed,  treated  it  as  hb  own.  The  report  add% 
that  the  Court  relied  principally  on  the  circumstance,  that 
the  deed  had  been  executed  by  one  d^ndant  for  himsdf  and 
the  other,  in  the  presence  of  the  other.  (1)  If  a  bond,  ex^ 
ecuted  abroad,  is  declared  upon  in  the  usual  form,  as  a  deed 
made  and  sealed  by  the  defendant,  and  the  instrument  on 
being  produced  appears  not  to  have  a  seal,  but  instead  of  it  a 
pen-mark  of  a  particular  kind,  evidence  is  admissible  to  sbew« 
that  it  is  the  custom  of  the  country  to  execute  bonds  in  this 
manner.  (2) 

With  regard  to  the  delivery  of  a  deed,  no  particular  form  Delivery  of 
or  ceremony  is  necessary :  it  will  be  sufficient,  if  a  par^testifies 
his  intention  in  any  manner,  whether  by  action  or  by  word^ 
to  deliver  or  put  it  into  the  possession  of  the  other  party ;  asy 
if  a  party  throw  the  deed  upon  a  table,  with  the  intent  that 
it  may  be  taken  by  the  other,  who  accordingly  takes  it;  or, 
if  a  stranger  deliver  it  with  the  assent  of  the  party  to  .the 
deed.  (S)  If  the  deed  is  made  by  a  corporation,  actual  de« 
livery  is  not  required;  and  fixing  the  common  seal,  that  is 
the  corporate  seal,  or  any  other  used  for  the  occasion  (4),  is 
tantamount  to  a  delivery ;  but  if  the  corporate  body  has  given 
a  letter  of  attorney  to  deliver,  the  deed  is  not  theirs  until  de- 
livered. (5) 

It  has  been  before  mentioned,  that  proof  of  delivery,  with- 
out any  proof  of  signing  or  sealing,  will  be  sufficient  evidence 
of  execution ;  for  the  party,  by  delivering  a  deed  purporting 
to  be  his  own,  adopts  the  seal  and  the  signature.  But,  under 
particular  circumstances^  less   evidence  has   been   admitted 


(1)  Ball  V.  Dunsterville  ftDd  an-  157.  al      Conu  Dig.  tit.  ETidence, 
other,  4  T.  R.  3 1 3 .  (A  5.)    Co.  Lit.  56.  a.  [Note  «25.] 

(2)  Adam  v.  Kerf,  1  Bos.  &  Pull.        (4)  Perkins,  c.  S.  s.  152. 
960.  (5)  Co.  Lit.  36.  a.  [Note  222  J 

(3)  Thorough^d's  case,  9  Rep. 

VOLi  I.  H  H 
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Proof  of         to  prove  the  execution.    It  appeared,  m  one  caae^  that  the 
execution.       defendant,  a  few  minutes  after  having  executed  the  deed. 


•*^* 


bfTOi^ht  it  to  the  witness  in  an  adjoining  room,  and  desired 
him  to  attest  it;  another  attesting  witness  was  still  in  the 
room,  where  the  deed  had  been  executed;  and  it  was  further 
piored,  that  the  witness  was  acquainted  with  the  detodant's 
hond^^writiiig,  and  that  the  defendant  knew  of  hb  b^g  ac- 
quainted with  it,  and  that  the  defendant  had  acknowledged 
dw  instrument;  but  there  was  no  proof  of  the  act  of  deliv^y 
ai^d  no  reason  was  shewn,  why  the  other  attesting  witness 
cottki  not  be  called  to  prove  the  delivery ;  in  this  caae  the 
Court  of  CouiBFKm  Pleas  was  of  ojunion,  that  the  whole  inigfat 
be  considered  as  one  transaction,  and  tliat  there  was  suffideni 
proof  of  the  execution.  ( 1 ) 

Execution  of        The  distinction  between  executions  of  deeds  at  common  law, 

and  executions  under  powers,  is  fully  established.  It  is  a 
well*known  rule,  that  all  the  formalities  and  drcumstances, 
prescribed  by  a  power,  are  to  be  striody  observed.  If  a  par* 
licuhr  number  oi  attesting  witnesses  is  required,  there  must  be 
that  number.  If  they  are  to  attest  in  a  particular  form,  that 
form  must  be  followed,  and  they  must  attest  every  thing,  that 
is  necessary  for  the  execution  of  the  power.  The  following 
are  the  latest  cases  that  have  been  determined  upon  this 
subject.  (2) 

In  the  case  of  Wright  v.  Wakeford  (S),  where  a  power 
was  created,  to  be  executed  by  trustees,  with  the  consult 
of  the  ceskii  qtie  trusts  testified  by  writing  under  ^eir  hands 
and  seak,  aHnsted  hy  Pom  or  more  credilte  witnessesy  hat  the 
attestation  expressed  only,  that  the  deed  had  been  stakd  and 
delivered  by  the  cestui  que  trusts  and  the  other  parties  in  pre* 
sence  of  the  subscribing  witnesses,  the  majority  of  ^  Court 

(1 )  Pulte  V.  Mean,  8  Bos.  &  Pull.        (2)  This  subject  is  fully  eoosideied 
SI 7.    Powei  V.  Biacket,  1  £sp.  N.    lu  Sugden*s  Treatise  on  Powers. 
P.  C.  96.    Grellier  v.  Neale,  Peake,        (5)  4  Taunt,  si 4.;  Mansfield  C.  J. 
N.  P.  C.  146.  dissenting.    7  Taunt  361.    17  Vea. 

454,  S.  C. 
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of  Common  Pleas  detennined,  that  the  power  had  not  beea  Proof  of 
duly  escecttted ;  for  the  question  is  to  be  determiaed.  by  the  e»gc«tw"> 
mie  constructioii  of  the  terms  of  the  attestatimi}  and  by  that 
akme;  and  the  word  *^ sealed/'  according  to  its  true  accept* 
ation»  and  ordinary  sense,  cannot  be  considered  as  implying 
that  the  parties  who  put  th^r  seals  to  the  instrument^  put  also 
their  hands  to  it,  or  signed  it  in  the  presence  of  the  witnesses, 
It  was  further  determined  in  diis  case  (1),  that  &  subsequent 
attestation,  indorsed  iipon  the  instniment  after  the  death  of: 
one  of  the  cestui  ^  trusts^  and  expressing  that  the  parties^ 
had  also  signed  in  the  presence  of  the  subsGribing  witiiesaes,. 
would  not  cure  the  original  defect;  on  the  ground,  that  thei 
attestation,  to  constitute  a  due  and  e£Pectual  execution  of  the 
power,  ought  to  make  a  part  of  the  same  transaction  with  the 
signing  and  sealing,  such  being  the  usual  and  common  way  of 
attesting  the  execution  of  all  instruments  requiring  attestation. 

In  the  late  case  also  of  Doe,  on  the  demise  of  Manafidd,  y. 
Peach  (2)  *,  where  the  power  was  directed  to  be  executed 
*^  by  any  deed  or  writing  under  the  hands  and  seals  of  the 
parties,  to  be  by  them  duly  executed  in  the  presence  of,  and 
attested  by  two  or  more  Txdtnesses"  and  the  attestation  was  only 

r 

(1)  See  also  17  Ves.  457.  v.  Barlow^   3  Maule  &  Selw.  512. 

(8)  8  Maule  &  Selw.  576.  Wright    S.  P. 


^  In  censejuence  of  the  decisions  in  the  cases  of  Wright  t.  Wakeford  and 
Mansfield  v.  Peach,  (which  might  aflect  the  titles  of  purchasers,  in  case  the 
&et  of  si^ature  were  not  expressed  in  the  memorandum  of  attestation,) 
an  act  ot  parliament  was  passed  (a),  which  enacts,  **  that  every  deed  or 
other  instrument,  already  niade,  with  the  intention  to  exerdse  any  power, 
authority,  or  trus^  or  to  signify  the  consent  or  direction  of  anv  person, 
whose  consent  or  direction  may  be  necessary  to  be  so  signified,  shall,  if  duly 
signed  and  executed  and  in  other  respects  doly  attestec^  be,  (from  the  date 
thereof  and  so  as  to  establish  derivative  titles,)  of  the  same  validity  and 
effect,  and  provable  in  the  like  manner,  as  if  a  memorandum  of  attestation 
ef  signature,  or  of  being  under  hand«  had  been  subscribed  by  the  witness; 
and  the  attestation,  expressing  the  fact  of  sealinc;  and  delivering,  without 
expressing  the  fact  of  signing  or  any  other  form  of  attestation,  shall  not  ex- 
clude the  proof  or  the  presumption  of  signature."  This  statute,  it  is  to  be 
observed,  is  only  .retrospective. 

(a)  St  54.  G.  5.  c.  168. 
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Proof  of  of  the  sealing  and  delivery,  the  Court  of  King's  Bench  were 

'  of  opinion,  that,  in  order  to  make  a  due  execution  of  the 
power  in  this  case,  the  instrument  ought  to  have  been  made 
with  all  the  forms  required  by  the  power,  and  that  there  ou§^t 
also  to  have  been  an  attestation  of  its  execution  with  all  those 
forms ;  and  with  respect  to  the  second  point,  whidi  arose  here 
.  as  mil  as  in  the  case  of  Wright  v.  Wakeford,  the  Court  said, 
it  was  not  necessary  to  determine,  at  what  precise  time  the 
attestation  should  be  made,  but  that  the  attestation,  subse- 
quent to  the  death  of  one  of  the  parties,  could  not  give  to 
their  act  an  operation,  which  it  never  had  during  the  lives  of 
the  parties. 

,In  another  case,  where  lands  were  limited  to  such  uses,  as 
the  donee  shoidd  direct  by  deed  or  writing,  under  his  hand  and 
seal,  attested  by  two  or  more  credible  witnesses,  the  Court  of 
Common  Pleas  determined,  that  the  power  was  not  effectually 
executed  by  a  will,  signed  and  sealed,  but  attested  by  the  sub- 
scribing witnesses  as  being  signed  in  thdr  presence,  without 
noticing  the  sealing ;  nor  could  the  defect  be  cured,  by  calling 
one  of  the  witnesses  to  prove,  that  the  will  was  actually  sealed 
in  their  presence,  as  well  as  signed.  (1) 

In  the  case  of  Moodie  v.  Reid  (2),  the  same  Court  de- 
terminedt  that  a  power,  to  be  executed  by  a  writing  signed 
and  published  in  the  presence  of  attesting  witnesses,  is  not 
properly  executed  by  an  attestation,  which  notices  the  sign- 
ing only,  and  not  the  publication.  The  question  in  that  case 
arose  on  a  marriage-settlement,  which  contained  a  power  to 
limit  the  uses  of  money  in  the  funds,  by  any  writing  or  ap- 
pointment in  the  nature  of  a  will,  to  be  signed  and  puUisked  in 
the  presence  of,  and  attested  by  two  or  more  credible  witnesses  ; 
the  testatrix  al  the  close  of  her  will  signed  her  name,  and  two 
names  were  subscribed  under  the  word  ^<  witness  ;**  the  sub- 
scribing witnesses  proved,  that  the  testatrix  signed  in  their 

(1)   Doe,    dem.     Hotchkbi,   ▼.       (2)  7  Taunt.  555. 
Pearce,  6  Taunt.  402.     9  Marshall, 
109.  S.  C. 
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presence,  and  that  they  understood,  from  what  the  testatrix  Proof  of 

said  at  the  time  of  signing,  that  the  paper  was  her  last  will.  .^^ 

The  Court  of  Common  Pleas  held,  on  a  case  directed  for  their 
opinion  by  the  Vice-Chancellor,  that  the  power  had  not  been 
properly  executed.  Lord  Ch.  Just.  Gibbs  said,  '<  A  will,  as 
such,  requires  no  publication ;  but  here  the  power  is  to  be 
exercised  by  a  will  signed  and  published ;  there  must  be  some 
publication  here ;  the  will  must  be  signed,  published,  and  at- 
tested ;  there  must  therefore  be  some  attestation  of  signing  and 
publication."  After  adverting  to  the  difficulty  of  defining  the 
term  ^^publication**  as  applied  to  a  will,  the  Lord  Ch.  Justice 
added,  **  I  can  only  suppose  it  to  be  that,  by  which  a  person 
designates,  that  he  means  to  give  effect  to  a  paper  as  hb 
will.*' 

Where,  however,  the  deed,  by  which  the  power  was  created, 
directed,  not  that  the  instrument  should  be  attested  by  wit- 
nesses, but  that  the  power  should  be  executed  by  am/  writing 
to  be  signed  and  sealed  in  the  presence  of  two  or  more  witnesseSf 
and  the  deed,  in  pursuance  of  the  power,  was  expressed  to  be 
executed  in  the  presence  of  the  witnesses,  but  the  attestation 
applied  only  to  the  sealing  and  delivery,  the  Chancellor  was. 
of  opinion,  that  in  such  a  case  it  might  be  properly  left  to  the 
jury  to  presume,  that  the  deed  was  signed,  as  it  professed  to 
be,  in  the  presence  of  the  witnesses,  who  attested  the  sealing 
and  delivery.  (1) 

The  rule  which  has  been  before  mentioned,  respecting  the- 
sealing  by  several  parties  on  one  piece  of  wax,  and  with  one  seal, 
is  applicable  to  all  deeds  at  common  law ;  and  such  sealing  will 
bind  the  parties,  by  whose  authority  the  deed  is  executed.  But 
this  rule  does  not  extend  to  warrants  or  orders  executed  under 
a  power.  In  a  case  lately  determined  by  the  Court  of  King's 
Bench  (2),  where  the  question  was,  whether  a  certificate^  signed 
by  two  churchwardens  and  one  overseer,,  but  bearing  only  two 

(1)  McQueen  v.Farquhar»  11  Vm.       (9)  R.  ▼.  Austrey,  Easter  term, 
467.    17  Yes.  458.  1817»  Maule  &  Selw.  MS. 
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Proof  of  seals,  was  a  legal  and  valid  certificate  under  the  stat.  8  &  9 

^*^"^^°'        W.  3.  c.   SO.,  (which  requires   certificates  to  be  under  the 

hands  and  seals  of  the  churchwardens  and  overseers,  or  the 
major  part  of  them,  or  under  the  hands  and  seals  of  the  over- 
seers, where  there  are  no  churchwardens,)  the  Court  deter- 
mined, that  the  certificate  had  not  been  properly  esteeuted. 
The  facts  of  the  case  were  shortly  these.     The  certificate  was 
duly  attested,  and  allowed  by  ma^strates,  and  purported  to 
be  the  certificate  of  A.  6.  and  C.  D.  churchwardens,  and  of 
E.  P.  overseer ;  one  seal  was  opposite  to  the  two  first  names, 
and  the  other  seal  opposite  to  the  last ;   no  trace  of  any  other 
seal  appeared  on  the  instrument,  and  the  certificate  was  above 
thirty  years  old.    Lord  EUenborough  C.  J.  in  delivering  the 
judgment  of  the  Court,  said,    *^  In  considering^  how  fiur  the 
cases  of  deeds  are  applicable  to  the  present,  it  is  to  be  recol- 
lected, tliat  in  those  cases  the  parties  alone,  under  whose  au- 
thority the  deeds  were  executed,  are  bound  by  th^xi.    But  the 
present  fs  the  case  of  die  execution  of  a  power,  which  binds 
and  operates  upon  other  pei'sons  at  their  peril,  and  subjects 
them  to  indictments  as  for  crimes,  in  case  of  their  disobedience 
to  the  power,  if  it  be  duly  executed.    In  the  execution  of 
powers,  all  the  circumstances  required  by  the  creators  of  the 
power,  however  tmessential  and  otherwise  unimportant^  most 
be  observed,  and  can  only  be  satisfied  by  a  strictly  Uteral  and 
precise  performance.  (1)     It  is  also  a  general  principle  of  law, 
wherever  a  power  is  given  to  particular  persons,  to  do  a  written 
act  in  a  particular  manner  or  under  certain  particular  circum- 
stances, whether  it  be  to  parish  ofiicers  or  magistrates,  (as,   to 
grant  certificates,  under  which,  if  duly  executed,  other  per- 
sons, especially  public  officers,  are  bound  to  act  —  or  to  grant 
warrants  .or  make  orders,)  that  their  authority  must  appear 
upon  the  instrument  itself.    It  musf  thereby  appear,  tliat  they 
are  the  persons  authorized,   and  that  the  certificate,  warrant, 
or  order,  was  made  in  the  manner  and  under  the  circum- 
stances requited.     Otherwise  the  certificate,  warrant,  or  order, 
is  not  obligatory,  but  void.     The  statute  is  to  be  construed,  in 

(I)  See  Hawkins,  v.  Kemp,  3  Ea^t,  440. 
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a  case  like  tlu8»  aoocnrdiiig  to  common  parlance  and  niidar^  Proof  of 
standing,  and  so  as  to  be  a  security  to  powmsi  who  are  bound  ^^*^^°' 
to  obqr  the  powers  given  by  it  at  their  peril ;  uid  it  is  not  to 
be  construed  according  to  what  may  be  brought  within  its 
words  by  nice  legal  reasoning,  q>plicable  merely  to  deeds. 
In  the  case  of  Thaire  y.  Thaire  (1),  where  diere  was  asiibmis- 
sion  to  arbitradon,  ^^  so  that  die  award  be  delivered  under 
their  hands  and  seals,"  it  was  made  a  quesdon,  whether  an 
award,  sealed  but  not  signed,  was  a  good  award ;  the  point  re- 
served being,  whether  the  sealing,  which  was  virtually  a  sign- 
ing, was  sufficient,  or  whether  the  words  of  the  submission 
jshould  be  intended,  in  common  parlance,  an  actual  writing  of 
their  hands.  The  Judges  of  the  Court  of  Common  Pleas  were 
at  first  divided  in  opinion  on  that  point  It  was  finally  de- 
cided, however,  by  the  whole  Court,  that  a  virtual  signing 
would  not  do,  but  that  there  ought  to  be  an  actual  signing 
tmder  their  hands.  80  in  die  present  case,  said  Lord  EUlen^ 
borough,  where  an  act  is  to  be  under  the  hands  and  seals  of 
the  three^  a  mere  virtual  sealing  by  any  of  the  three  appears 
to  us  not  sufficient;  but  it  ought  to  be  under  th^  actual  dis- 
tinct seal  of  each,  that  b  to  say,  under  a  disdnct  and  several 
sealed  impres^n  adopted  by  each  of  the  parties.'' 

If  a  deed  or  other  written  instrument  is  attested,  but  none  Ptoof  of 
of  the  witnesses  are  capable  of  being  examined,  the  course  then  ^|f^"^'^!u  ^^ 
is  to  prove  an. attesting  witness's  hand-wridng;  and  this  will  be  haDd- writing 
a  sufficient  proof  of  the  execution ;  as,  where  the  attesting  ^itness^"  *"^ 
witness  is  dead  —  or  blind  (2)  —  or  incompetent  to  give  evi- 
dence, eidier  firom  insanity  (S),  or  firom  infiuny  of  character  (4), 
or  firom  interest  acquired  after  the  execution  of  the  deed  (5),  «- 
or  where  the  subscribing  witness  is  absent  in  a  foreign  coun- 

(1)  Piilmer,  109. 119.  (4)  Jones  ▼.  Mason,  8  Stra.  S53. 

(«)  Wood  ▼.  Drury,  1  Ld.  Raym.  (5)  Goss  v.  Traccy,  I  P.  Wms. 

734.  by  Holt  C.  J.  S87. 289.    Godfi'«y  ▼.  Morris,  I  Stra. 

(3)  Yin.  Abr.  tit.  Evidence,  (T.  b.  34.    Swire  v.  Bell,    5  T.R.  37 i. 

48.)  pi.  18.    Burnett  v.  Taylor,  9  Buckley  v.  Smith,   8  Esp.  N.  P.  C. 

Ves.    581.      Currid  v.  Child,    3  «97                                                            ; 
Campb.  883. 
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Proof  of  try  ( 1 ),  or  put  of  the  jurisdiction  of  the  superior  En^h  ooarts, 

^^'""'^'^        so  as  not  to  be  amenable  to  their  process  (2),  — or  where  he 

cannot  be  found  after  strict  and  diligent  enquiry.  (3)  *    Illness 
is  not  a  sufficient  reason  for  dispensing  with  the  attendance  of 

(1)  Coghlfto  V.  Williaimon,  1  (s)  Anon,  case,  18  Mod.  S07^  by 
Doug.  93.  Wallis  V.  Delancey,  7  T.  Holt  C  J.  7  T.  R.  266.  Cunliffe  v. 
R.  266.  (c).  Adam  T.  Kerr,  1  Bos.  Sefton,2£a8t,183.  Crosby  ▼.  Percy, 
&  Pull.  361.  1  Taunt  565.    Paiker  v.  Hoskuu, 

(2)  Prince  V.  Blackburn,  2  East,  2  Taunt.  223.  Wardel  v.  Fennor, 
250.     1  Bos.  &  Pull.  561.    Ward  v.  2  Campb,  282. 

Wells^   1  Taunt  161.    Hodnett  ▼. 
Forman,  1  Starkie,  N.  P.  C.  90. 


•  In  the  caseof  Cunliffe  v.  Sefton,  (2  East,  183.)  it  was  proved,  that  dili- 
gent enquiry  bad  been  made  after  one  of  the  attesting  witnesses  to  a  bond 
at  the  residence  of  the  obligor  and  obligee,  without  being  able  to  obtain 
any  intelligence  of  such  a  person ;  this  was  considered  a  sufficient  ground 
for  letting  m  proof  of  the  hand-writing  of  the  other  attesting  witness,  who 
had  unce  become  interested  as  administratrix  to  the  obligee,  and  was  a 
plaintiff  on  the  record.    In  the  case  of  Crosby  ▼.  Percy  (l  Taunt  365.),  the 
Court  of  Common  Pleas  held,  that  proof  of  the  hand-writing  of  an  attest- 
ing witness  had  been  properly  admitted^  after  proof  that  diligent  enqiuiy 
had  been  made  for  him  at  his  usual  place  of  residence,  where,  in  answer  to 
the  enquiry,  information  was  received,  as  also  from  the  fether  of  the  at- 
testing witness,  that  he  had  absconded  to  avoid  lus  creditors,  and  was  not 
to  be  found.     In  the  case  of  Wardel  v.  Fermor  (2  Campb.  282.),  evidence 
of  the  hand-writing  was  admitted,  on  proof  that,  twdve  months  before  a 
commission  of  bankrupt  had  b^n  sued  out  against  the  subscribing  wit- 
ness, who  had  not  appeared  at  the  time  fixed  for  his  surrender.    Smiilar 
evidence  was  admitted  in  the  case  of  Parker  v.  Hoskins  (2  Taunt  225.Jt  an 
enquiry  having  been  made  for  the  subscribing  witness  at  the  Admiralty, 
whence  it  appeared  by  the  last  report,  that  he  was  serving  on  board  of  some 
ship,  but  in  what  ship  it  was  not  known.    And  in  another  case,  where  it 
appeared,  that  one  of   two  subscribing  witnesses  was    dead,    and   the 
other  had  gone  abroad  as  a  marine,  about  twenty  years  before  the  trial  of 
the  cause;  and  the  witness,  who  spoke  to  this  latter  fact,  said,  he  had  not 
heard  any  thing  of  him  since ;  but  that  he  had  applied  for  information  to 
the  brother  of  the  marine,  who  informed  him,  that  ne  did  not  know  where 
he  was,  whether  in  England  or  abroad ;  the  Court  of  King's  Bench  held, 
that  proof  of  this  subscribing  witness's  hand-writing  ought  to  have  been 
fidmitted;  and  Lord  EUenborough  said,  the  proof  of  the  fact  of  the  sub- 
scribing witness's  going  abroad  twenty  years  ago,  (so  large  a  portion  of  the 
life  of  maiO  and  never  having  been  heard  of  since,  would  of  itself  be 
sufficient    The  case  was  thought  to  be  so  clear,  it  was  not  argued  on  either 
side.    Doe,  dem.  Johnson,  v.  Johnson,  X^cester  Lent  Ass.  1818.  K.B. 
Trin.  term,  June  5. — It  is  not  possible,  by  any  general  rule,  to  ascertain 
precisely  in  what  cases  this  proof  of  the  subscribing  witness's  hand-writing 
will  be  admitted.    Each  case  must  depend  upon  its  own  peculiar  circum- 
stances.     But  in  all  cases  it  ought  to  be  satisfactorily  proved,  that  t 
reasonable,  honest,  and  diligent  enquiry  hns    been  made«  without  ap^ 
^Vfision,  and  withoyt  any  deai^  to  overlook  (he  witness. 
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a  subscribing  witness :  sach  a  relaxation  of  the  rule  has  not  Proof  of 
yet  been  made,   and  it  would   obviously  be  liable  to  great  ^*^"^^°' 
abuse.  (1) 

The  proof  of  the  subscribing  witness's  hand-writing,  in  the 
cases  aboye-mentioned,  is  evidence  of  the  execution  of  the 
instrument  by  the  party  therein  named :  the  sealing  and  deli- 
very will  be  presumed ;  and,  for  the  purpose  of  proving  the 
execution,  it  will  not  be  necessary  to  prove  also  the  hand-writ- 
ing of  the  party.  (2)  *  With  a  view,  indeed,  to  establish  the 
identity  of  the  party,  that  is,  that  the  person,  who  executed 
the  instrument,  is  the  party  to  the  suit  or  the  party  charged, 
proof  of  the  party's  hand-writing  will  be  most  importaat,  and 
the  most  satisfiu^tory  evidence  that  can  be  produced.  In  an 
action  on  a  bond,  or  on  a  promissory  note  or  bill  of  exchange, 
some  evidence  of  identity  appears  to  be'necessaiy.  (3)  Prpof 
(^  the  witness's  signature  proves  only  this  fact,  that  the 
instrument  in  question  was  executed  by  a  person  in  a  certain 
name;  it  does  not  prove  the  other  important  fact,  that  the 
defendant  is  that  person.     Some  evidence  seems  necessary  to 

(1)  Harrison  ▼•  Blade*,  3  Campb.  neaes,  who  was  abroad,  was  not  suf- 
458.,  by  Lord  Ellenborough.  The  re-  ficien^  in  an  action  upon  a  bond» 
ceipts  of  a  tax-^therer  were  offered  and  that  the  band-wnttng  of  the 
in  evidence,  and  as  he  was  at  the  obli^r  should  also  be  proved.  Such 
point  of  death,  it  was  proposed  to  additional  proof  might  have  been 
prove  his  hand-vnriting.  See  Jones  v.  necessary  in  that  case,  to  connect 
Brewer,  4  Taunt.  47.  the  defendant  with  the  bond.     This 

(2)  Prince  v.  Blackburn,  8  E^ist,  is  not  unlikely  to  have  been  the 
S50.  Adam  v.  Kerr,  1  Bos.  and  Pull,  ground  of  Lord  Kenyon's  opinion. 
360.  Milward  v.  Temple,  1  Campb.  The  note  of  the  case  is  very  short ; 
375.      Gough  V.   Cecil,'     1   Sdw.  and  the  ground  is  not  stated. 

N.  P.  516.,  cited  from  MS.    In  the  (S)  Nelson  v.  Whlttal,  1  Bam.  & 
case  of  Wallis  v.  Delancey,  7  T.  R.  Aid.  SI.    See  also  Memot  v.  Bates, 
966.   n.  (c).     Lord  Kenyon    held,  BulLN.P.  171.    Middleton  v.  Sand- 
that  the  proof  of  the  hand-writ-  ford,  4  Campb.  84, 
ing  of  one  of  the  subscribing  wit- 


*  In  the  case  of  a  deed  executed  in  the  East  Indies,  and  attested  by  a 
witness  rendent  there,  the  stat.  26  G.  S.  c.  57.  s.  38.  enacts,  **  that  it  shall 
be  sufficient  to  prove  the  hand-writing  of  the  party  to  the  deed^  and  of  the 
attesdns  witness,  and  that  the  witness  is  resident  in  the  East  Indies." 
When  this  statute  was  passed,  the  present  rule  respecting  the  proof  of  the 
execution  of  a  deed  had  not  been  established. 
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Pkt>oror  connect  the  defendant  with  the  bond  or  note.    Fioof  of  his 

execution.  signature  on  the  instrument  would  be  decisiTe.  But  such 
proof  is  not  indispensably  necessary ;  and  much  slighter  evi« 
dence  would»  in  the  first  instance,  be  suflScient  Evidence, 
that  the  defendant  was  present  when  the  note  was  prepared  by 
the  subscribing  witness^  will  serve  to  a»mect  him  with  the  in* 
stniment(l) 

Proof  of  exe-        Where  there  is  no  subscribing  witness  on  the  deed;  or 
cution,  in  the  where  the  subscribmg  witness  denies  having  any  knowledge  of 

absence  of  the    ,  .  ,.  ,  .     .  -.  -c^  . 

subscribing       uie  execution,  which  is  the  same  thing  as  if  tticre  were  no  wu- 
witoesses.        ^^^  ^  all  (2) ;  or  where  the  nAme  of  a  fictitioiis  person  is 
inserted  (S) ;  or  where  the  attesting  witness  was  interested  at 
the  time  of  the  executicm  of  the  deed,  and  continuei  so  at  the 
time  of  the  trial  (4) ;  or  where  the  person^  who  has  put  hit 
name  as  subscribing  witness,  did  so  without  (he  knowledge  at 
consent  of  the  parties  (5);  or  if  after  diligent  enquiry  nothing 
can  be  heard  of  the  subscribing  witness,  so  that  be  can  n^lker 
be  produced  himself  nor  his  hand-^writing  proved ;  or  if  at 
the  time  of  the  execution  he  was  of  siidi  an  infiunoua  charac- 
ter, as  to  make  him  incompetent  to  give  evidence ;  in  these 
cases,  the  execution  may  be  proved,  by  proving  the  hand- 
writing of  the  party  to  the  deed ;  or  by  any  person  present  at 
the  execution,  though  he  is  not  endorsed  as  witness  (6);  or  by 
proof  of  an  admission  of  the  party  himself  that  be  executed 
the  deed. 


(1)  Nelson  v.  Whittal,  1  Bam.  k  (4)  Swire  ▼.  Bell,  5  T.  R.  371.  A 
Aid.  1 9.  defendant  cannot  object  to  «a  attesC- 

(2)  Grellier  v.  Neale,  Peake,  N.  P.  ing  witness,  as  incompeteot  to  ftroTe 
C.  145.,  ruled  by  Lord  Kejiyon.  Ley  the  executioa,  on  account  of  his  io- 
T.  Balltfd,  3  Esp.  N.  P.  C  175.,  by  terest,  after  havipg  m^ucsted  him  to 
Ld  Kenyon-  Fitzgerald  v.  Elsee,  S  attest  the  ezeeutioo«  with  Cull  Imow- 
Campb.  635.,  by  Lawrence  J.  Lemon  ledge  of  the  utuation  in  which  he 
V.  Dean,  ib.  636.  n.  by  Le  Blanc  J.  stood.  Honeywood  ▼.  Peaoodc, 
Talbot  ▼.  Hodson,  7  Taunt.  251. —  3  Canipb.  196. 

Pbipps  y.  Parker,  1  Canipb.  412.  is  .    (5)  M'Craw  ▼.  Gentry,  5  CamplK 

therefore  over-mled.  S3S.    4  Taunt.  2S0. 

(3)  Fasset  v.  Brown,  Peake,  N.  P.  (6)  Com.  Dig.  tit.  EYidence.  (B  3.) 

C.  S3. 
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Hie  proof  of  the  party's  hand-writing  in  these  cases  is  a  Proof  of 
sufficient  ground  for  presuming,  that  the  deed  was,  as  it  pur-  ^*""^'^°' 
ports  to  be,  sealed  and  delivered.  (1)  In  the  case  of  Talbot 
V.  Hodson,  an  action  on  a  bond  (2),  the  subscribing  witness 
was  first  called  to  prove  the  execution,  but  on  his  denying  that 
he  saw  any  thing  of  the  execution,  the  co-obligor  was  exam- 
ined, having  had  a  release  to  render  him  competent ;  this  wit- 
ness stated,  that  there  was  a  seal  on  the  bond,  when  the 
'  defendant  wrote  his  name  opposite,  but  that  the  defendant  did 
not  seal  it  in  the  witness's  presence,  nor  put  his  hand  to  the 
seal,  nor  delivered  the  bond  as  his  deed.  The  Lord  Ch. 
Justice  Gibbs  considered  the  circumstance  of  the  defendant's 
writing  his  name  opposite  the  seal  on  an  instrument,  in  which 
it  was  affirmed  that  he  sealed,  was  evidence  of  a  sealing  and 
delivery ;  and  the  Court  of  Common  Pleas  were  of  opinion, 
that  the  evidence  had  been  properly  left  to  the  jury,  and  that 
they  had  drawn  the  true  conclusion. 

There  are  some  exceptions  to  the  general  rule,  as  to  the  ne-  Exceptioof . 
cessity  of  proving  the  execution  of  deeds  and  other  writings, 
which  may  be  conveniently  mentioned  in  this  place. 

First,  if  the  deed  is  thirty  years  old,  it  may  be  admitted  in  !•  Deeds  30 
evidence  without  any  proof  of  its  execution ;  such  a  deed  b  ^ 
said  to  prove  itself  (S) :  and  the  same  rule  applies  generally  to 
deeds  concerning  lands,  to  bonds  (45),  receipts  (5),  and  all 
ancient  writings.     Some  account,  however,  says  Mr.  Justitoe 

« 

BuUer,  ought  to  be  given  of  the  place  where  the  deed  was 
found  (6) ;   and  in  another  book  it  is  said,  that  **  ancient 


(7)  Grellicr  ▼.  Ncale,  Peake,  N. 
P.  C.  145.  Burrows  ▼.  Lock,  10  Ves. 
474. 

(2)  7  Taunt  251.  The  jury  found 
a  verdict  for  the  plaintiff.  Both  wit- 
nesses, who  were  called,  were  very 
near  relations  of  the  defendant. 

(3)  2  Term  Rep.  471,  Bull.  N. 
P.  255. 

(4)  Governor  of  Chelsea  Water- 


works V.  Cowper,  1  Esp.  N.  P.  C. 

(i)  D.  &  Ch.  of  Ely  V.  Stewart, 
8  Atk.  44.  Fry  v.  Wood,  1  Selw. 
K.P.  498.  Manby  v.  Curtis,  1 
Price,  252.  Bertie  v.  Beaumont, 
2  Price,  508,  Bullen  v.  Michel,  8 
Price,  399.  4  Dow.  297.  Sir  W. 
W.  Wynne  v.  Tyrwhitt,  4  Bam.  & 
Aid.  376. 

(6)  Bull.  N.  P.  255  * 
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Proof  of  writings,  which  are  proved  to  have  been  found  among  deeds  of 

execuUon>  evidences  of  land,  may  be  given  in  evidence^  although  the  exe- 
cution cannot  be  proved ;  for  it  is  hard  to  prove  ancient  things, 
and  the  finding  them  in  such  a  place  is  a  presumption,  that 
they  were  honestly  and  fairly  obtained  and  preserved  for  use^ 
and  are  free  firom  suspidon  of  dishonesty."  (1) 

If  there  is  any  blemish  in  the  deed  by  rasure  or  interline- 
ation, the  deed  ought  to  be  proved,  though  above  thirty  years 
old  (2),  and  the  blemish  satis&ctorily  explained.  In  such  a 
case,  the  jury  would  have  to  try,  whether  the  rasure  or  inter- 
lineation was  before  or  after  the  delivery  of  the  deed ;  for,  if 
the  rasure  was  before  that  time  the  deed  is  still  valid  and 
binding;  it  is  only  after  the  delivery,  that  a  rasure  or  inter- 
Imeation  can  aflFect  a  deed,  and  even  then  they  are  in  some 
cases  immaterial  Now,  to  ascertain  the  time  of  delivery, 
the  first  and  best  evidence  to  be  resorted  to  is  the  testimony 
of  a  subscribing  witness,  if  any  can  be  produced;  or,  if  there 
is  no  subscribing  witness,  other  persons  may  be  called,  who 
were  present  when  the  deed  was  delivered ;  or,  if  no  person 
was  present,  the  time  of  delivery  will  be  reckoned  from  the 
date  of  the  deed.  And  the  &ct,  of  the  rasure  having  been 
after  the  delivery,  may  be  proved  either  by  a  subscribing 
witness,  or  by  any  other  person,  who  saw  the  rasure  made. 

The  rule,  that  deeds  of  thirty  years'  standing  prove  them- 
selves, is  so  well  established,  that  even  if  a  subscribing  witr 
ness  were  alive,  and  in  a  state  to  be  produced,  it  has  been 
thought  unnecessary  to  call  him  for  proving  the  execution. 
Lord  Kenyon  is  reported  to  have  said  (S),  that  he  remembered 
a  case  before  Mr.  Justice  Yates,  in  which,  a  deed  of  that  age 
being  produced  in  evidence,  it  appeared,  that  the  subscribing, 
witness  was  then  actually  in  court,  but  the  Judge  declared,  he 
would  not  break  in  upon  a  rule  of  evidence  so  well  established, 

(1)  Vin.  Ab.  tit.  Evidence    (A.    Sc  Aid.  376.    Af  to  the  custody  of 
b.  5.%  cited  7  East,  S91.    Forbes  v.    old  documents,  see  infra,  p.  476. 
Wale,  1  Black.  559.,  cited  by  Lord        (S)  Gilb.  £t.  89.  Bull.  N.  P.  ^S$> 
Kenyon,  I  Esp.  N.  P.  C.  S78.  4  Barn.       (3)  March  v.  Collnett,  2  Esp.  N. 

P.  C.  665. 
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by  requiring  the  subscribing  witness  to.be  called,  and  ad-  Proof  of 
mitted  the  deed  without  further  proof.  But  in  the  case  of  ^^ 
Rees  V.  Mansell  ( 1 ),  Mr.  Baron  Perrot  held,  that,  although 
a  deed  may  be  read  in  evidence  on  account  of  its  antiquity, 
yet,  if  on  the  other  side  it  is  shewn,  that  one  of  the  witnesses 
is  alive,  he  must  be  produced,  or  the  deed  must  be  rejected ; 
and  he  cited  a  case^  where  a  deed  was  produced  in  the  King's 
Bench,  and  it  appeared,  that  Sir  Joseph*  Jekyll  was  the  sub- 
scribing witness,  upon  which  the  Court  said,  they  knew  he 
was  alive,  and  that  if  he  did  not  come  to  prove  it,  the  plaintiff 
must  be  nonsuited.  It  was  then  mentioned  to  Jiave.  been 
ruled  by  Mr.  Justice  Yates,  that,  for  the  sake  of  practice,  the 
witness  should  not  be  allowed  to  prove  an  old  deed,  even  if  ^ 
he  attended  for  that  purpose;  but  Mr.  B.  Perrot  retained 
his  opinion :  ^*  An  old  deed  (he  said)  is  admitted  only  on  a 
presumption,  that  the  witnesses  are  dead,  but  when  the  con- 
trary is  made  to  appear,  they  must  be  called."  If,  indeed, 
the  rule  is  founded  on  the.  presumption  of  the  attesting 
witness's  deadi,  then  it  seems  to  follow,  that,  where  this 
presumption  is  contradicted  by  the  fact  of  his  being  still 
alive,  the  execution  of  the  deed  ought  to  be  regularly  proved, 
as  in  ordinary  cases.  But  if  courts  of  law  have  adopted  the 
rule,  not  on  the  presumption  of  a  fact,  (which  would  be  fer 
the  consideration  of  the  jury  rather  than  of  the  court,)  but 
as  a  general  maxim  of  law,  on  account  of  the  great  difficulty 
of  proving  execution  after  an  interval  of  many  years,  and 
have  therefore  fixed  a  limit,  beyond  which  the  proof  of 
execution  will  not  be  required,  there  appears  to  be  no  incon- 
siatency  in  acting  generally  upon  this  principle,  though  in  a 
particular  case  the  subscribing  witness  may  be  proved  to  be 
alive,  at  the  same  time  leaving  it  to  the  opposite  side  to  dis- 
pute the  regularity  of  the  execution  by  calling  him  or  any 
other  witness. 

The  character  and  authenticity  of  old  writings  depend  in  a  Custodjof  old 
great  degree  on  the  nature  of  the  place  or  custody,  in  which  ^loc^n*®**"- 

(I)  1  SdW.  N.  P.  492. 
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Custody  ofold  they  ha^e  been  kept    This  is  the  case  with  terriers,  eoclesi- 
documenti.      asticol  surveys,  court  rolls,  and  other  muniments  of  manofs,  — 

which  ought  to  be  produced  each  from  its  proper  depository  ; 
and  if  they  have  been  rq;ularly  preserved,  it  will  not  be  neces- 
sary, after  a  considerable  li^se  of  time,  to  prove  them  genuine. 
For  the  same  reason,  <dd  grants  to  abbeys  have  been  rgected 
as  evidence  of  private  right,  because  the  possession  of  them  did 
not  appear  to  be  connected  with  any  peracms,  who  had  an 
interest  m  the  estate.  (1) 

In  the  ease  of  BuUen  v.  Michel,  before  stated  (2),  one  oF 
the  questions,  on  the  admissibility  of  the  chartulary,  related 
to  the  custody,  from  which  that  old  document  was  pro- 
duced. It  appeared,  that  the  chartulary  was  brought  from 
the  muniment-room  of  the  Marquis  of  Bath,  who^  although 
not  the  owner  of  the  particular  fium,  nor  of  any  property 
in  the  parish  of  S.,  was  the  owner  oS  other  estates  formeriy 
belonging  to  the  abbey,  and  oonoeming  which  estates  entries 
were  to  be  found  in  the  same  document;  and  the  character  of 
the  hand-writing  in  die  chartulary  was  proved  to  be  of  the 
reigns  of  the  three  first  Edwards.  *<  Tlie  question  is,**  said 
the  Lord  Chief  Barcm  Oibbs,  in  delivering  the  judgment  of  the 
Court,  ^'whether  this  book  appeared,  fiY>m  the  fiicts  attending 
it,  to  have  belonged  to  the  abbey  of  Glastonbury.  We  should 
recollect,  that  such  a  book,  as  this  purports  to  be^  usually 
contains  a  description  of  all  the  estates  of  the  abbey,  and  all 
the  transactions  relating  to  them.  When  the  abbey  was  db- 
solved,  those  estates  went  to  the  Crown,  and  the  Crown 
afterwards  granted  them  to  difierent  persons ;  the  book,  whoi 
the  abbey  was  dissolved,  would  go  to  the  officers  of  the  Crown, 
and  when  the  Crown  portioned  out  and  made  over  the  posses^ 
sions  of  the  abbey  to  other  persons,  the  book  could  go  only  to 
one  of  those  grantees ;  and  the  only  possible  way  of  connect* 
ing  it  with  the  abbey  is,  by  shewing  a  connection  between  the 


(1)  Lygon  V.  Strutt,  S  Anttr.  601.    Michell  v.  Rabbets,  cited  5  Tauot 
Swinnerton  t.  Marq .  of  Stafford,  5    91.,  and  stated  supra,  p.  420. 
Taunt    91.    cited    supra,    p.  4Sa       (3)  See  ante,  p.  4€0, 
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possessor  and  the  crowti,  and  by  raising  a  probability^  that  the  Custody  oiM 

crown  may  have  handed  over  the  book  to  the  present  possess    ^^""^ 

sor."*     Now,  such  a  connection  was  shewn  in  the  present 

case;  for  it  af^peared,  thai  the  present  owner  of  the  book  is 

al^o  the  owner  of  certain  lands,  which  fonnerly  belonged  to  the 

abbey,  and  cm  the  dissolution  of  the  abbey  passed  to  the 

Crown,  and  fi^m  the  Crown  to  the  present  possessor;  and  the 

probability  is,  that  the  book  attended  the  lands  in  their  passage 

from  the  Crown.    On  this  ground,  therefore,  the  Court  were 

of  opinion,  that  the  custody  was  so  accounted  for,  as  to  render 

the  book  admiwiible  in  evidence. 

The  case  of  Elarl  v.  Lewis  (1)  is  another  instance  on  this 
subject.  There  it  was  proved,  on  the  trial  of  an  issue  respect' 
ing  the  boundaries  of  two  adjoining  parishes,  that  the  old 
papers  o&red  in  evidence  on  the  part  of  the  plaintiff  (the 
rector  of  one  of  the  parishes)  had  come  into  the  possession  of 
the  aon.of  the  former  rector,  upon  hi3  Other's  death,  and  that 
the  son  delivered  them  over,  as  papers  belonging  to  the  parish^ 
into  the  hands  of  the  witness,  whd  produced  them  in  court,  in 
the  same  state  in  which  he  had  received  them;  and  this  was 
held  to  be  sufficient  evidence  of  the  authenticity  of  the  papers. 
So  in  the  case  of  Jones  v.  Waller  (2),  on  a  bill  for  tithes,  a 
book  purporting  to  be  the  book  of  a  collector  of  tithes,  some- 
thing more  than  seventy  years  old,  being  in  the  hands  of  the 
successor  of  that  coUector,  was  for  that  reason  considered 
authentic. 

In  the  case  of  Manby  v.  Curtis  (S),  a  paper,  purporting  to 
be  a  receipt  fifty  years  old,  was  produced  as  matter  of  evi* 
dence,  to  shew  that  a  man  of  the  name  of  Curtas  had, 
fifty  years  befotre,  paid  to  a  man  of  the  name  of  Smith,  a 
certain  sum  in  lieu  of  tithes,  and,  in  support  of  the  authen- 
ticity of  this  paper,,  it  was  proved  to  have  beak  ddivered  to 

(1)  4  Esp.  N.  P.  C.  1.  before  out  proof  of  the  collector's  hand- 
Heath  J.  writing. 

(2)  3  Gwill.  847.     The  evidence  (3)    1   Price,   9S5.      Mr.  Baron 
is  ssiid  to  have  been  received  with-  Wood  dissenting. 
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Custody  of  old  thig  witness  by  the  defendant;  bat  it  did  nota{q)ear,  where  the 
^  defendant  got  the  paper,  nor  did  it  appear  whether  Smith  was 


dead,  or  even  who  he  was ;  the  Court  of  flxchequer  therefore 
jected  the  evidence,  on  the  ground  that  the  paper  had  not  been 
authenticated.  And  in  the  case  of  Randolph  v.  Gordon  (l)^ 
where  a  book,  purporting  to  be  the  book  of  a  former  rector^ 
was  produced  by  the  defendant's  attorney  who  rec^ved  it 
from  the  defendant,  and  the  defendant  was  the  grandson  of 
the  former  rector ;  but  it  did  not  appear,  whether  he  had  found 
the  book  among  his  grand&ther's  papers,  or  how  it  came  into 
his  possession ;  the  Lord  Chief  Baron  held,  that  the  book  waa 
not  admissible. 

In  the  Case  of  Bertie  v.  Beaumont  (d)  the  question  was, 
whether  a  paper,  which  on  the  fece  of  it  contained  evidence  of 
money-payments  in  lieu  of  the  tithes  enumerated  in  it,  was  ad^ 
missible,  to  shew  that  a  Dr.  Eyre^  who  was  clearly  at  the  time 
rector,  and  had  been  so  for  many  years  preceding,  and  had 
received  customary  payments,  (there  being  also  n^ative  evi- 
dence, that  no  payments  of  tithes  in  kind  had  been  ever  made,) 
had  given  such  receipt,  and  thereby  acknowledged  such  pay- 
ments. This  paper  was  produced  by  the  defendant's  solicitor, 
who  stated,  that  he  received  it  from  the  defendant,  for  the 
purpose  of  preparing  his  defence.  It  was  not  givoi  to  the 
defendant,  but  to  another  person  of  the  same  name,  and  who 
of  course  occupied  lands  in  the  parish,  for  none  but  an 
occupier  could  have  acquired  such  a  receipt.  The  Lord 
Chief  Baron  Thompson  said,  ^^  That  person  being  of  the 
same  name  with  the  present  defendant,  there  is  a  reasonable 
inference,  that  they  were  so  connected  as  to  make  this  the 
proper  custody;  and  reasonable  evidence  of  proper  custody  is 
all  that  can  be  required,  and  is  sufficient''  It  was  objected 
also^  that  the  hand-writing  of  the  pap^  had  not  been  proved;* 
^  but,"  said  the  Chief  Baron,  *<  I  do  not  think,  that  any  such 
proof  was  necessary  to  establish  a  document  of  this  sort,  at 

(1)  5  Price,  512.  (2)  2  Pric^  307. 
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such  a  Stance  of  tim6»  any  more  than  it  would  have  been  Enrolment 
necessory  to  prorc  a  deed  of  the  same  date.*'  * 


The  role  respecting  the  proof  of  the  cnstody,  in  which  doca- 
mehts  have  been  kept,  applies  more  particularly  to  ancient  docu- 
ments, whose  authenticity  depends,  in  some  degree,  upon  their 
custody,  and  which  must  be  shewn  to  be  connected  with  the  party 
who  produces  them.  In  common  cases,  where  the  written  in- 
strument itself  purports  io  belong  to  the  party,  who  produces 
it  in  evidence,  no  proof  can  be  requisite  as  to  the  place  in 
whidi  it  has  been  kept.  On  a  question  of  settlement,  where 
the  respondents  produced  a  oerlifkate,  more  than  thirty  years 
old,  purporting  to  be  granted  to  the  parish  by  the  appellant- 
parish,  the  mere  production  of  it  was  held  to  be  suffideAt, 
and  the  respondents  were  not  obliged  to  shew,  that  the  certifi- 
cate had  been  kept  in  the  parish  chest ;  (I)  and  it  would  be  su& 
fident,  if  the  certificate  were  to  be  produced  by  a  rated 
inhabitant  of  the  parish.  (8)  So  in  an  action  for  a  liilse  return 
to  a  mandamus,  a  corporator  may  produce  the  muniments  of 
the  corporation.  (9)  It  has  been  before  mentioned,  that  if  a 
witness  is  called  merely  to  produce  an  instrument,  he' need 
not  be  sworn  for  that  purpose.  (4*) 

4 

Secondly,  Deeds  enrolled  have  been  admitted  without  proof  s.  Deeds 
of  execution.  (5)  On  this  subject,  Ch.  B.  Gilbert  makes  the 
following  distinctions :  '^  Where  a  deed  needs  enrolment,*' 
(as  deeds  of  bargain  and  sale,  by  statute  S7  Hen.  VIII.  c.  16.) 
^  there  llie  enrolment  is  the  sign  of  the  lawful  execution  of 
such  deed,  and  the  officer,  appointed  to  authentieote  such 
deeds  by  enrolment,  is  also  empowered  to  take  care  of  the 
fairness  and  legality  of  such  deeds,  and  therefore  a  copy  of 
such  enrolment  must  be  sufficient ;  for  when  the  law  Ium  ap- 
pointed them  to  be  made  public  acts,  the  copy  of  such  public 

(n  R.  V.  Ryton,  5  T.  R.  259.  (5)  »  Maulc  &  Selw.  S58. 

(8)  R.  V.  Nethaithong,  S  Maule  (4)  See  ante,  p.  S73. 

&  Selw.  337.    This  wai  before  the  (5)    Com.   Dig.    tit .    £videnct» 

late  act  of  (nrliameat,  which  made  (Bs.}>c^^*i>8  ^  ^^^^'  ^^>' 
rated   inhabitants    competent  wit« 
nesfct  OD  tiie  trial  of  an  appeal. 

voi*.  I.  II 
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Bnrotment       acts  shall  be  a  sofBcifnt  atteatatioo.  (1)    But  where  a  deed 
^  needs  no  enrolment^  there,  though  it  be  enrolled,  the  inspexi^ 

mus  of  such  enrolment  is  not  evidence,  because,  since  the 
officer  has  no  authori^  to  enrol  them,  such  enrolment  canooC 
make  them  public  acts,  and  consequently  cannot  entitle  the 
copy  of  them  to  be  given  in  evidence ;  for  then,  jf  die  deed 
were  doubfiil,  it  were  but  to  enrol  it,  and  bring  the  copy  or 
ifigpmwm  in  evidence,  and  thereby  avoid  producing  a  deed 
that  was  any  way  suq>iciotts/'  (2) 

Mr.  Justice  Bnller,  after  citing  the  rule  firom  Chief  Baron 
Gilbert,  (that  deeds  of  bargain  and  sale,  enrolled  and  requir* 
ing  enrolment,  may  be  given  in  evidence  without  proof  of  the 
execution,)  observes  (S),  that  *'  the  law  may  well  be  doubted, 
notwithstanding  that  such  deeds  of  bargain  and  sale  enrolled 
have  frequendy  in  triab  at  nid  prim  been  given  in  evidence 
^  without  being  proved.    In  support  of  this  practice,"  lie 
adds,  ^<  the  case  of  Smartle  v.  Williams  (4)  is  much  rdiedon ; 
^  but  that  case  is  wrong  reported,  for  it  appears  from  the  ire- 
port  in  Levinz  (5),  that  the  acknowledgment  was  by  the 
bargainor,  and  so  is  stated  in  Salkeld's  manuscript;  besides 
^'"it>aiq)ears  from  both  the  books,  that  it  was  only  a  term  that 
'*  passed,  and  cons^uendy  it  was  not  an  enrolment  within 
'*  the  statute.*'     Mr.   Justice  BuDer  then  cites  a  case  bom 
Styles's  Reports  (6),  where  Glyn  C.  J.  is  reported  to  have  said» 
that  *^  if  divers  persons  seal  a  deed,  and  but  one  of  them  ac- 
knowledge the  deed,  and  the  deed  is  thereupon  enrolled,  this 
is  a  good  enrolment,  and  may  be  given  in  evidence  at  a  trial, 
as  a  deed  enrolled."     <<  But  it  would  be  of  very  mischievous 
*'  consequence,"  observes  Mr.  Justice  Buller,  **  to  say,  tbcie- 
^  fore,  that  a  deed,  enrolled  upon  the  acknowledgment  of  a 
<^  bare  trustee,  might  be  given  in  evidence  against  the  leal 
^^  owner  of  the  lan^   without  proving  it  executed  by  lum. 
'*  However,  that  has  been  the  general  opinion,  and  it  seems 


(1)  GiIb.£T.65.   Baikiev.Chand-  (e)  Gilb.Ev.86.     1  Keb.  117. 
leM,8Campb.  SI.     Garrick  v.  Wil- 
liams, 8  Taunt.  544.  Taylor  ▼.  Jones,  {*  ^ 
1  Ld.  Rajm.  746.    l  Keb.  117.    1  (5)  S  LeT.987.  S.  C. 
Balk.  880.  (6)  Tfauiie  t.  Madifon,  Styl .  46f . 


(e)  Gilb.  £v.  86.     1 

(3)  Bull.  N.  P.  %se, 

(4)  1  Salk.  SSO. 
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i  *^  fortified  in  some  degree  by  statute  10  Ann.  c.  18.    On  the  £nrolraa»t 

*^  other  hand,  it  seems  as  absurd  to  say,  that  a  release,  which  ^  ^^"^* 
^  has  been  enrolled  iqxm  the  acknowledgment  of  the  releasor, 

I  '^  shall  not  be  admitted  in  evidence  against  him,  without  being 

'^  proved  to  be  »;ecuted,  because  such  release  does  not  need 
<<  enrolment:  and  in  &ct  such  deeds  have  often  been  ad-> 
^  mitted:  and  that  was  the  case  of  Smartle  t.  Williams;  the 
^  deed  there  did  not  need  enrolment,  yet,  being  enrolled  on 
<^  the  acknowledgment  of  the  bargainor,  it  was  read  against 
*^  him  without  being  proved." 


In  tlie  case  of  Smarde  v*  Williams,  an  examined  copy  of 
the  enrolmmit  of  a  deed  of  baigain  and  sale,  by  which  a  term 
of  years  was  ass^ed,  was  offered  in  evidence  without  any 
proof  of  the  bargainor's  sealing  and  delivery.  It  was  objected, 
that  the  copy  of  the  deed  enrolled  was  not  evidence,  because 
the  interest  assigned,  being  only  a  term,  passed  immediately, 
and  the  enrobnent  afterwards  is  no  more  than  an  enrolment 
^  of  an  oblation:  but  the  court  oveivruled  this  objection,  and 

■ 

,  held,  that  ^^  the  acknowledgment  of  the  deed  by  the  lessor 

,  before  the  master  in  Chancery  is  good  evidence  against  him- 

self, and  against  all  who  claim  under  him."  (1)  So,  in  the 
case  of  lady  Holcroft  v.  Smith  (2^,  a  distinction  was  made 
between  deeds  of  baigain  and  sale,  (enrolled  in  pursuance  of 
the  statute  of  Henry  VIII.)  and  other  deeds  enrolled,  and  it 
was  hdd,  that  a  copy  of  a  deed,  enrolled  for  safe  custody,  would 
not  be  evidence  otherwise  than  against  the  party,  who  sealed 
it,  and  all  claiming  under  him.  It  does  not  appear  from  any 
of  the  authorities  cited  by  the  Chief  Baron  Gilbert,  (excepting 
the  case  of  Smartle  v.  WSliams,)  agwist  what  party  the  copy 
of  the  enrolment  was  ofiered  in  evidence*  If  the  enrolment 
had  been  on  the  acknowledgment  of  the  bargunor,  and  offered 
as  evidence  against  him,  there  cannot  be  a  doubt  of  its  being 
admissible. 


^ 


With  r^^anl  to  a  copy  of  the  enrolment  of  a  deed  of  bar^ 
gain  and  sale,  indented  and  enrolled  in  pursuance  of  the  statute 

(1)  »LeT.  S87.  (8)  s  FraeiMn,  959. 
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Enraliiient       of  Henry  VIII^  it  10  enacted  by  statule  10  Ann.  c.  18. 8.5.(1 ) 
of  deeds.  c(  ^^^  supplying  a   &ilure  in  pleading  or  dernrii^  lids  to 

Iand8»  &C.  conveyed  by  aoch  deeds  of  bavgaia  and  sal^  ivliere 
the  original  indentures  are  wanliag))  that,  ^rhere  in  plnadiufi 
any  such  mdenture  shall  be  pleaded  with  a  profeit,  the  party 
so  pleading  mi^  diew  forth  and  pvoduoe  a  copy  of  the  eotol- 
ment;  and  such  copy,  examined  with  the  envofaneBt^  and 
signed  by  the  pn^>er  oflBoer  lumng  die  cuatody  *of  die  enrol- 
ment, and  proved  upon  oath  to  be  a  true  copy,  shall  beef  the 
same  force  and  efiect,  as  the  indenture  of  bargain  and  sale 
would  be^  if  produced."  Before  this  statute^  an  enrolment  of 
the  deed  could  not  have  been  pleaded ;  and  though  a  deedhad 
been  exemplified  under  the  great  seal,  yet  it  was  necessary,  at 
common  law,  to  shew  forth  the  deed  itself  under  seal,  and  not 
the  exemplification.  (2)  So,  by  the  coamion  law,  a  ooiuUa  or 
inspaemus  of  the  Im^s  letters  patent  could  not  have  been 
shewn  fi)rth  in  court,  but  the  letteia  patent  themaelfes ;  but  by 
statute  S  &  4  Ed.  VI.  c  4.,  explained  by  stat.  IS  Elicc.  6., 
^*  patentees,  and  persons  claiming  under  diem,  may  make 
title  in  pleading  by  shewing  forth  an  exemplifik»tion  of  the 
enrolment  of  the  letters  patent,  as  if  the  letters  patent  tben- 
sdves  were  pleaded  and  shewn  fiuth  f*  and  now  they  are  t» 
be  given  in  evidence  in  the  same  manner,  as  if  they  were 
pleaded.  (S) 

The  rule  concermi^  copies  of  enrolments  apfeain  th»  to 
be,  that  an  examined  copy  of  the  enrolment  of  a  bargain  and 
sale  of  fisedbold  in  lands,  &c  is  as  good  evidence  as  the  oaigi* 
nal  itself  (4);  but  that  a  copy  of  die  enrolment  is  not  evidenee 
of  a  baigain  and  sale  of  a  chattel  interest^  or  of  the  oanlents  of 
any  other  deed,  enrolled  for  safe  custody,  exoqit  as  i^pinatthe 
par^  acknowledging  the  deed ;  and  that  against  such  paity^  and 
against  all  claiming  under  him,  a  copy  of  theenndment  of  any 
deed  is  admissible  in  evidence. 

(1)  See  also  ttat.  s  G.  9.    c.  6.       (3)  OliTe  v.  Gwyn,  Hardr.  119. 
s.  2S.,  coifcerninff  deeds  of  bftrsain       (4)  See  14£8StyS51.y  and  Hob- 

and  sale  oflandsyin  the  North  Riding  house   v.  Hamilton,   1    SdioaL  A 

of  Yorkshire.  Lcfr.  907. 

(8)  Co.  Lit.  285,  ^« 
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The  cnrolmcant  of  a  barizain  and  sale  under  the  statute  of  f^^, . 
Henry  the  Eighth  is  a  record ;  the  date  of  the  enfobnent  is  a   ..^...........^ 

material  part  of  the  fact  of  the  record,  and  proof  or  an  aver- 
meat  of  ^  diflbrent  date  is  not  admissible.  (1) 

« 

Lastly.  A  deed  may  be  given  in  evidence^  under  a  rule  of  ^*  Deed  pro- 
cottFt^  without  pfooiof  execution;  for  the  consent  is  cdtacia-   of  court. 
meg  and  the  jwy  are  to  try  only  sudi  &cts  as  are  in  issue 
between  the  parties.  (2) 

Fifthly^  of  the  proof  ol  hand-writing  in  general.  * 

The  simfdest  and  most  obvious  pioctf  of  hand-writing  is  the  Proof  of 
testimony  of  a  witness,  who  saw  the  paper  or  signatore  actually 
written.     But  a  great  variety  of  cases  must  continually  occur, 
where  such  a  direct  kind  of  evidence  cannot  possibly  be  pro- 
curedi    Tbe  writtt^  may  be  secret,  as  must  constantly  happen 
in  cases  of  a  fraodolent  or  criminal  nature ;  or,  if  ai^  person 
was  present,  he  stiay  be  dead  or  nduiown.     In  this  deficiency 
of  positive  proo^  die  best  evidence,  which  the  nature  of  the 
case  admits,  is  the  ii^brmation  of  witnesses  acquainted  widi 
the  sttfqposed  writer,  who,  fiom  seeing  him  writer  have  ac» 
quired  a  knowledge  of  his  hand-writing :  far  in  every  person's  t.  Proof  hy 
manner  of  writing  there  is  a  certain  distinct  prevailing  cba-  haye^^n  die 
racter,  which  may  be  easily  discovered  by  observation,  and,  psrty  write, 
when  cmce  known,  may  be  afterwards  applied  as  a  standard- 
to  try  any  other  specimens  of  writing  whose  genuineness  is 
jdiflfNited.    A  witness  may  therefore  be  asked,  idietfaer  he  has 
seen  4  particular  person  writer  and  afterwards,  whether  he 
believes  the  pap^  in  dispulie  to  be  his  hand-writing.    This 
course  of  examination  evidendy  involves  two  questions ;  firsts 
whether  the  supposed  writer  is  the  person,  of  whom  the  witness 
speaks ;  and,  secondly,  if  he  is  the  persoi^,  whether  he  wrote 
the  paper  in  dispute.    The  first  is  a  question  of  identity ;  the 
seoonda  question  of  judgment,  or  a  comparison  in  the  mind  of 


(1)  The  King  in  aid  of  Reed  v.       (9)  i  Siderf.  269.    GUb.  Er.  91. 
Hopper,  3  Pricey  495.  S 1 1 .  Bull.  N.  P.  9S6, 
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Proof  of  _        the  witness,  between  the  general  standard  and  the  writiiig  pro- 

llSIKi"Wntlll£«       1  1 

duced. 

This  kind  of  evidence,  like  all  probable  evidence  admits  of 
every  possible  degree   from   the   lowest  presumpdon  to  the 
highest  moral  certainty.     It  may  be  so  weak,  as  to  b^  utterly 
unsafe  to  act  upon ;  or  so  strong  as,  in  the  mind  of  any  rea- 
sonable man,  to  produce  conviction.  The  witness  may  havebeen 
in  the  constant  habit  of  seeing  the  person'  write,  day  after  day, 
for  years  together,  on  common  transactions,  and  in  the  course 
of  important  business;  and  what  better  means  can  he  have  <^ 
gaining  the  most  accurate  knowledge  of  his  manner  of  writing? 
On  the  other  hand,    it  may  be  found  perhaps  cm  eDqiury, 
that  he  has  seen  him  write  only  a  few  words,  many  years 
ago,  or  only  once;  or  the  specimens,    which  he  saw,   were 
perhaps   slight  and  imperfect,  made  in  a  huny,   at  distant 
intervals,  or  from  some  other  cause  were  not  the  fiiir  average 
specimens  of  his  general  style  of  writing,  but  deviations  firoHi 
the  common  form;    in   which  cases,  the  impresdon  on  the 
mind  of  the  witness  would  be  fiunt  and  inaccurate.    But  what- 
ever degree  of  weight  his  testimony  may  deserve,  whidi  is  a 
question  exclusively  for  the  jmry,  it  is  an  established  role,  that^ 
if  he  has  seen  the  perscHi  write,  he  will  be  competent  to  zpeak 
to  hb  hand-writing.  (1 ) 

On  the  trial  of  Algernon  Sidnqr,  as  appears  from  the 
printed  report  of  that  case  (2),  three  witnesses  were  csHed  to 
prove  a  paper  to  be  his  hand-writing;  the  first  said,  he  had 
seen  the  prisoner  write  the  endorsement  upon  several  bills  of 
exchange,  and  that  he  believed  the  paper  to  have  been  written 
by  him:  this  evidence  was  objected  to  as  a  comparison  of 
hand-wriling,  but  admitted :  the  second  witness  said,  he  had 

(l)  Lord  Prtston's  case,  4  St.  Tr.  4  Esp.  57.    If  a  written  [wper  bar 

446, 447.     Franda's  case,  6  St.  Tr.  the  signature  of  a  person's  Christka 

70.    Layer's  case,   6  St  Tr.  S75.  name  and  snraame,  the  hand-writi^s 

R.  ▼.  Dr.  Hensey,  1  Burr.  644.    D»>  will  not  be  iufficiently  proved  by  a 

laMotte^s  case^  Howell's  Coll.  St.  witness  who  never  saw  the  pai^^ 

.Tr.voLzxi.  p.  sia    Eag^eton  and  write  his  Cbristiaa  name;  P6imlT. 

Conotfy  V.  Kingston,  s  Ves.  4S8.  Ford,  s  Staikie,  N.  P.  a  164. 

474.    Stranger  v.    Searle,    l  Esp.  («)  j  St  Tr.  S02. 
N.  P.  C.  1 4.    Garrds  v.  Alexander, 
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not  seen  the  prisoner  write  more  than  once,  but  that  he  had  Proof  of 
seen  his  endorsement  upon  bills,  and  that  the  paper  was  very    *"  * 
like  it:   the  third  witness  said,  he  had  seen  several  notes, 
which  had  come  to  him  with  the  endorsement  of  the  prisoner's 
name,  and  that  he  had  paid  them,  and  bad  never  been  called, 
to  account  for  mis-payment :  the  whole  of  this  evidence  was 
received.     The  prisoner,  in  his  defence,  still  insisted,  that  no- 
thing but  the  comparison  of  hand-writing  had  been  offered,  as 
proof  against  him ;  and  the  act  of  parliament,  which  reversed 
his  attainder,  states  the  admission  of  this  evidence  as  one  of 
the  grounds  of  the  illegality  of  his  conviction.     That  act  re- 
cites, among  other  particulars,    that  '*  there  had  not  been 
sufficient  legal  evidence  of  any  treasons  committed  by  him, 
there  being  produced  a  paper  found  in  his  closet,  supposed 
to  be  his  hand-writing,   which  was  not  proved  by  any  one 
witness  to  have  been  written  by  him;  buf  the  Jury  was  dt" 
reeled  to  believs  it,  by  comparing   it   with   other    writings  of 
his  J*  (1)     However,  if  the  printed  report  of  the  trial  is  cor-' 
rect,  something  more  than   the  mere  comparison  of  hand-* 
writing  was  laid  before  the  jury ;  for,  according  to  that  report, 
the   first  witness   had   seen   the  prisoner  write    his   name 
several  times.    And  though  it  may  be  objected  to  the  testi- 
mony of  the  two  last  witnesses,  that  the  endorsements,  men- 
tioned by  them,    were  not  sufficiently  proved  to  have  been 
written  by  the  prisoner,  that  objection  will  not  apply  to  the 
other  witness,  whose  evidence  was  certainly  admissible.     The 
same  kind  of  evidence  was  admitted  in  Lord  Preston's  case 
within  a  year  after  the  reversal  of  Sidney's  attainder,  and  has 
been  since  received  in  many  cases  of  great  authority.  (2) 

Another  method  of  acquiring  a  knowledge  of  hand-writing  s.  Proof  by 
is  by  means  of  a  written  correspondence.     If  a  witness  has  corretpondk 
received  letters  on  subjects  of  business,  which  can  be  proved  to  entt. 
have  been  written  by  a  particular  person,  or  letters  of  such  a 
nature  as  makes  it  probable,  that  they  were  written  by  the  hand,. 

(1)  dtod  in  Layer's  case,  6  St.  Tr.    case  of  De  la  Motte,  Howell's  ColL 
279.  St.  Tr.  vol.  xxi.  810. 

(9)  See  ante,  p.  486.    And  see  the 

I  1  4. 


488  Of  the  Proof  of  Deeds,  AgreemenU,  ^.  [Ch.  »• 

Proof  of  from  which  they  profess  to  come,  he  may  be  admitted  to  speak. 

lan     n  ipg.    ^  ^^  person's  hand-writmg*     The  same  questions  occar  here, 
fl»  hare  been  before  mentioned  in  the  case,  where  a  wkQeis> 
speaks  from  having  seen  the  person  write;  and  in  addition  to 
these,  one  other  question  arises  concerning  the  identi^  of" 
the  person,  who  wrote  the  letters ;  and  the  admis^bility  of  the 
evidence  must  depend  upon  this,  whether  there  is  good  rea- 
son to  believe^  that  the  specimens,  from  which  the  witness  has 
derived  his  knowledge,  were  written  by  the  svq[>posed  writer 
of  the  paper  in  question.    If  this  point  is  clearly  proved,  the 
witness,  who  has  recdved  the  letters,  will  frequently  be  able 
to  give  more  satis&ctory  evidence,  than  one  who  has  seen  the 
person  in  the  act  of  writing :  for  the  latter  may  have  seen  him 
write  but  seldom,  or  on  occasions  which  were  not  likely  to 
excite  attention;  while  the  other  may  have  had   frequent 
opportunities  of  rcrperusing  the  letters,  and  the  letters  them- 
selves, having  been  written  on  subjects  of  business,  will  pro- 
bably have  more  consistency,  and  exhibit  a  fidrer  epeciitxen  of 
the  general  character  of  hand-writing. 

The  first  reported  case,  in  which  the  admissibility  of  this 
kind  of  evidence  appears  to  have  been  dedded^  is  the  case  of 
Lord  Ferrers  v.  Shirley,  which  is  thus  stated  in  Eita^bbon's 
Reports.  (1)     ^*  Upon  a  feigned  issue  out  of  Chanceiy,  di- 
rected to  be  tried  at  bar,  whether  a  deec^  pretended  to  have 
been  executed  by  the  Earl  Ferrers  in  the  year  168S,  was  his 
deed  or  not,  several  witnesses  were  called  to  swear  to  the 
hand-writing  of  the  subscribing  witnesses   then  dead,    and 
amongst  others  one  J.  J^  who  would  have  sworn  to  the  name 
of  J.  Cottington,  whose  name  was  on  the  deed  as  a  witness 
because  he  had  seen  several  letters  written  by  Cottington: 
thereupon  he  was  asked,  whether  he  had  ever  seen  Cottington 
write?  to  which  he  answered,  that  he  never  had,  nor  ever 
saw  the  person  that  wrote  the  said  letters,  but  that  his  master 
(to  whom  the  letters  were  written  for  the  rent  of  a  part  of  the 
estate  of  the  late  Earl  Ferrers,  which  his  said  master  held,) 

(I)  P.  lU. 


I 

Sect  1.3  QT  ^  Proqf  of  Deeds,  Agreementi^  ^6.  489 

infcnrmed  him,  thej  were  the  letters  of  Gottingtoii,  the  Lord  Proof  of 

Ferrers's  steward,  who  was  die  person  pretended  to  ba(ve  atr  

tested  the  deed  in  question*    It  was  hereapon  objected  to  his 
testimony,  because  he  oould  not  say  with  any  certainty,  whether 
or  not  the  writer  of  the  letters  was  the  same  person  that  at- 
tested die  deed;  for  Cotdngton,  who  was  supposed  to  write, 
the  letters,  mi^t  lutve  got  some  other  person  to  write  those 
Tery  letters  for  him ;  and  the  comisel  insisted^  thas  in  all  cases 
where  a  witness  would  swear  to  hand-writings  he  must  be  aUe 
to  say,  that  he  saw  sueh  a  person  write.    The  Com^  rqected 
the  witness,  because  he  oould  not  aaoertain  the  identic  of  the^ 
person.    But  Lord  Raymond  said,  '*It  was  not  neeessary  in 
all  cases  that  the  witness  should  have  seen  the  person  writer 
to  whose  hand  he  swears;  for  where  there  has  been  a  fiaced 
ewrespondence  by  letters,  and  it  ean  be  made  out»  that  the 
perty  writing  such  letters  is  the  same  man  that  attested  t^ 
deed,  that  will  enttde  a  witness  to  swear  to  that  person's 
hand,  theu^  he  never  saw  him  write*"    Page  J.  said,  <*  tf  a 
subseribii^  witness  to  a  deed  liTes  in  the  West  IndieSf  whoea 
hand^-writing  is  to  be  proved  in  Em^d,  a  witness  here  may 
swear  to  his  hand,  by  having  seen  the  letters  of  such  person^ 
written  by  him  to  his  correspondent  in  Eng^d,  because^ 
uAder  the  special  circumstanees  of  that  case^  there  is  no  other 
way»  lur  at  least  the  difficulty  will  be  great,  to  prove  the  hand- 
writing  of  such  subscribing  witness."    But  Lord  Raymond 
didfered,  and  said,  *<,that  these  spedal  drcumstances  could  not 
vary  the  reascm  of  the  dung/'    It  was  further  olijected  to 
the  same  witness^  that  he  should  produce  the  letters,    that 
the  Court  and  the  jury  might  be  aUe  to  judge  of  the  resem- 
blance between  the  handt^writmg  of  the  letters  and  that  on  the 
deed;  but  tins  was  over-ruled  by  the  Courtis  *^  because  the 
witness  asi^t  well  have  acx|nired  a  knowledge  of  the  character 
ef  Cottington^  hand^ihritin^  by  having  seen  several  letters 
written  by  him."    The  nde  to  be  deduced  from  this  case  is» 
that  a  witness  may  be  admitled  to  speak  to  a  person's  hand- 
writing, if  he  has  seen  letters,  which  can  be  jnoved  to  have 
been  written  by  him;  but  that  this  antecedent  proof,  of  the 
identity  of  the  person,  is  indispensably  necessary ;  and  farther^, 
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Proof  of  that  hearaay  evidence  of  idoitity  U  totally  inadmissible.     The 

-wnting>  ^^^^  reported  to  have  been  put  by  Page  J.^  is  not  very  dearljr 
stated.    If  it  is  understood  to  mean,  that,  where  a  subscribing 
witness  resides  abroad,  slifi^ter  proof  of  his  signature  may  be 
givdi  than  is  necessary  ia  other  cases,  it  certainly  cannot  be 
supported;  but  if  the  meaning  is,  that  his  signature  may  be 
ptoved  in  the  same  manner  as  if  he  were  dead,  by  a  witness 
who  has  seen  letters  proved  to  be  of  his  writing,  the  case  is 
wairanted  by  many  later  authorities,  which  have  been  already 
mentioned.    And  with  regard  to  the  last  objection,  namdy, 
that  the  witness  ought  to  produce  the  letters,  that  the  jury 
might  judge-  of  the  resemblance,   it  appears  to   have  beea 
made,  as  a  preliminary  objection  to  the  admissibiii^  of  his 
evidence,  and  was  therefi>re  properly  over-ruled.     But  after 
die  witness  has  been  regularly  admitted  to  give  his  evidence* 
it  seems  reasonable,  that  the  opposite  party  should  be  allowed 
not  only  to  cross-examine  as  to  the  number  and  appearance, 
of  the  writings,  which  the  witness  professes  to  have  seen,  but, 
also  to  call  upon  him  to  produce  the  writings  in  court,  that  the 
jury  may  judge  of  the  means,  which  the  witness  had  of  fonning 
his  opinion. 

Another  authority,  in  support  of  the  rule  laid  down  in 
Lord  Ferrers  v.  Shirley,  is  Layer's  case  (1),  on  a  trial  for  higii' 
treason,  where  the  witness  (who  had  received  letters  from  the 
prisoner  on  business  five  years  before^  which  he  answered,  and 
transacted  the  business  according  to  the  directions  in  the  let-' 
ters,  and  had  been  paid  for  it,)  was  allowed  to  speak  to  the 
hand-writing  of  a  treasonable  paper  charged  upon  the  pri- 
soner ;  and,  though  the  witness  in  this  case  had  seen  the  pri- 
soner write  some  years  before  the  recdpt  of  the  letters,  yety 
independent  of  that  circumstance,  his  evidence  was  adjudged 
to  be  admissible.  If  he  had  formed  his  judgment  of  the 
prisoner's  hand-writing  from  these  letters  alone,  "  if  the  case' 
had  gone  no  further,"  stud  the  Chief  Justice,  *^  nobody  could 

(t)  6  St  TV.  S75.     Gold.  v.  Joneiy  I  Black.  Rep:  584.  S.  P.    5  Tes.  A 
Beam.  17S. 
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have  doubted  but  that,  ftccordiiig  to  the  usual  course  and  rules  ^^^^^  . 

of  evidence^  the  paper  ought  to  be  read."    With  respect  to  J^ 1 

the  interval  of  time,  that  has  elapsed  since  the  witness  saw  the 
prisoner  write,  or  recdved  letters  from  him,  that  is  a  drcQm- 
stance  not  to  exclude  him  from  giving  evidence,  but  to  be  left^ 
vrith  all  the  other  circumstances  of  the  case,  to  the  consider- 
ation of  the  jury. 

This  rule  of  evidence  appears  not  to  have  been  settled,  at 
the  time  of  the  memorable  trial  of- the  seven  bishops,  who 
were  tried  for  a  libel  in  the  fourth  year  of  James  II.    In  the 
course  of  that  trial,  a  witness,  called  to  prove  the  signature 
of  one  of  the  bishops,  said  he  had  received  letters  from  him 
on  business,  and  that  he  had  done  what  the  letters  required, 
and  that  he  bdieved  the  signature  in  question  to  be  the 
bishop's  hand-writing,  but  could  not  swear  that  those  letters 
were  written  by  him.  (1)    This  was  the  strongest  evidence 
in  the  case,  excepting  the  proof  of  the  archbishop's  signature^ 
which  was  proved  by  one  who  had  seen  him  write.     But  Mr. 
Justice  Powell  thought  it  an  objection  to  the  evidence  before 
mentioned,  that  the  witness  had  never  seen  the  bishop  write, 
and  that  the  receipt  of  the  letters  was  not  sufficient,  unless  he 
could  also  swear,  who  had  written  them.    A  long  and  de^ 
sultory  argument  ensued  on  the  admissibility  of  the  paper  in 
question,  the  counsel  tor  the  prosecution  insistinj^  that  the 
signatures  of  the  biahops  had  been  proved,  and  the  counsel  on 
the  other  side,  that  the  proof  was  insufficient.    Mr.  Justice 
Powell  said  (2),  <*  he  thought  the  pqper  had  not  been  suffi- 
ciently proved  to  be  subscribed  by  the  bishc^    Jt  is  too 
slender  a  proof  for  such  a  case.    I  grant  you,"  he  added,  ^  in 
civil  actions  a  slender  proof  is  sufficient  to  make  out  a  man's 
hand,  as  by  a  letter  to  a  tradesman  or  a  correspondent,  or  th^ 
like;  but  in  criminal  causes,  such  as  this,  if  such  a  proctf  is 
allowed,  where  is  the  safely  of  your  life,  or  any  man's  life 
here?'     The  Judges  were  equally  divided  in  opinion,  and  the 
paper  was  not  allowed  to  be  read.    Thus  it  appears,  that  at 

(1)  4  SU  Tr.  3$9.  (s)  p.  S43. 
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tbiU;  time  the  rule  of  evidence,  which  hag  been  mentioiiedy 
was  not  admitted  in  criminal  oases,  thoogh  even  then  it  wais 
acknowledged  to  be  reasooebie  in  cases  of  a  dvil  natave* 
But  this  distinction  is  no  longer  made.  If  the  mle  is  true  in 
the  one  case^  it  must  be  eqaa%  true  in  the  oAer;  ibr  the 
ndes  %£  evidence,  which  are  the  I»ws  of  troth,  mast  be  iini«- 
form  and  universal. 


CompsriiOB 
of  mhad- 
wridng. 


In  the  cases  which  have  been  mentioned,  the  proof  of  hand- 
writing is  founded  on  a  knowledge  of  the  general  ehanacter* 
The  witness  is  supposed  to  have  formed  a. standard  in  hiv 
mind,  and  vrith  that  standard  to  compare  the  writing  in  qoe^- 
tioDL    Bat  no  other  kind  of  comparison  will  be  aUowed.    it 
is  an  established  rule  ef  eridenoe,  that  haiMi-writing  cannot  be 
proved  by  comparing:  the  paper  in  dispute  widi  any  other 
papers  acknowledged  to  be  (genuine.    The  reasoi^  vmmtfy 
asrigyipd,  is,  that  unless  a  jwy  tan  read>  tfac^  wouU  be  unable 
to  institote  a  eoacqparison,  or  judge  of  the  snppoaad 
blaAoe(l);  a  reason,  however,  wfaidiL  iqppeaicato  be  too 
row  for  a  nde  of  such  general  a{qiliBalioB.    Andhef  xeaaciiy 
for  rqecting  sudi  a  companaon^  aeams  to  be,  that  the  writings 
intesMled  as  qiedmeas^  to  be  cumpared  with  the  diipatod  pa* 
per,  uronld  be  brought  tofslher  by  a  parly  to  the  snic,  who  is 
interested  to  sdect  such  ihritiiigs  only  as  may  best  aerws  his 
parposi^  and  th^  are  not  Mkdy  thetefere  so  exhibit  a  Mr 
specimcflb  of  the  geHesal  chanHdsar  of  hand-wriciug.    It  has 
been  thought  by  sonse  an  iaconsisteaiqr  in  tba  rules  of  evi* 
denoe,  to  aUow  a  witneas  to  dompara  ia  his  mitid  the  diqMifed 
p^per  with  the  impresaoB^  iirtuch  a  aimrt  and  tsansMnt  view  of 
writings  may  have  made  i^>on  hie  memmy ;  yeCr  an  dieddRr 
handi  net  to  permit  tha  jaay  to^  cempava  te  with  wtMags^ 
i^Dved  to  ba  aadientie^  pt'esMt  ib  0ontU  aMtopen  for  ia^pee- 
tJCto.    Tlieenlyanawiff  whidioaeaiatodiiael$ettiGtt,idAst 
before  suggested^  namely^  that  the  wrftaags^  which  are  pm^ 
dujced  as  sp<CMneH»  hairii^  beca  sdecMl  by  an^  interssiad 


(1)  Macfcnoo  v.  Thojrtesy  Peake,  N.P.  C.  90.     Brookbsrd  v.  WoocD^, 
ib.  n.  {b). 
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i            party  to  serve  A  pneMDt  purpose^  aro  open  to  suspicion,  and  jP^Q^^^^ 
<  ttaUe  to  the  taaputation  of  oontrmoiGe.  _^ 

A  wkaess  who  has  seen  a  person  write,  and  yet  relama  no 
I  distinct  impression  of  the  haod-writhig,  saay  be  allowed  to  re- 

vive his  memory  by  looking  at  the  paper  which  be  saw  writtent 
and  which  be  has  kept  in  his  possession,  and  may  then  dedare 
his  opinion  as  to  the  genuineness  of  the  paper  in  question. 
i  '*  Here,'^  to  use  the  words  of  the  present  Lord  Chief  Justice  of 

I  the  Q»nnKm  Pleas,  in  a  case  of  this  nature^  ^'  a  basis  is  laid 

I  in  the  fiut  of  the  witness  haidng  seen  the  defendant  once 

>  sign  his  name.    But  his  memory  is   defective.    He  di^ 

i  recurs  to  a  pi^)er,  which  he  knows  to  be  an  antkentio  writ* 

\  ing.     He  uses  it  to  retouch  and  strengthen  his  reooUection, 

I  and  not  merely  for  the  purpoise  of  confMrison.''  (1)    If  a 

ir  witness,  after  seeing  a  person  write  only  once,  is  allowed  to 

give  iiis  opinion  on*  the  similarity  of  hand-wrtting,  from  the  im- 
pression which  that  solitary  specimen  of  writing  has  1^  upon 
his  mind,  though  he  may  not  haye  seen  the  qpedmen  since  it 
was  first  written;  d fortiori  is  the  witness  competent^  if  he  has 
k^  the  impression  firesh  and  strong  by  a  frequent  i«specfiion 
of  the  writings  or  if  he  has  had  W  opportunity  of  restoring 
IJhe  first  impression  even  by  a  sing^  perusal.  A  perusal  of 
this  writing,  even  at  the  moment  when  ^  witness  is  ^»iBed 
npon  to  give  his  opinion  on  some  other  pi^Msr,  may  serve  to 
strei^;then  the  memoiy,  and  for  that  purpose  seems  to  be 
strictly  regular.  There  would  be  great  danger  in  aUowin^ 
papers,  which  the  witness  has  not  seen  written,  to  be  put  into 
his  hand,  mv}er  pretence  of  reviving,  his  recoBection;  (be 
danger  is,  that  such  a  contrivance  would  not  restore  tbe  im- 
pression fonnarly  prodoced,  but  rather  serve  to  careate  a  neur  and 
diffsrent  impnesriw ;  to  permit  an  inspection  of  such  papery, 
with  a  view  to  assist  the  witness  in  judging  of  some  othor 
disputed  paper,  would  in  effect  be  admitting  a  comparison  of 
hand-writing:  but  in  the  case  proposed,  where  the  witness 

(1)  Burr.  ▼.  Harper,  Holt,  N.  P.  C.    ell's  St.  Tr.  196.,  in  the  exaaHsation 
4S0.    And  see  Layer's  cassy  IS  How    ef  the  witness  Do^rley 
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lodes  at  the  identical  paper,  which  he  saw  written,  and  fions 
which  his  mind  receiyed  the  only  impression  it. ever  had  of 
the  writer's  style,  there  is  no  danger  of  contrivance  or  collu* 
sion;  and  the  mind  must  surely  be  better  able  to  Sxrm  bti 
opinion,  when  the  memory  has  thus  been  strengdiened  and 
refreshed,  than  when  it  trusts  only  to  the  first  fleedng  impres- 
sion, which,  from  want  of  retouching,  would  become  gradually 
fiunter  and  more  indistinct. 


lacaieof^ 
andent  writ- 
ing!. 


N*^ 


When  the  antiquity  of  a  writing,  purporting  to  bear  a  per-* 
son's  signature,  makes  it  impossible  for  a  witness  to  swear 
that  he  has  ever  ^een  the  party  write,  it  has  been  held  su& 
fkieUt,  that  the  witness  should  have  become  acquainted  witli 
his  manner  of  signing  his  name,  by  inspecting  other  ancient 
writings  which  bear  the  same  signature,  provided  those  ancient 
writings  have  been  treated  and  regularly  preserved  as  authen- 
tic documents.     Thus,  where  a  parson's  book  was  produced 
U>  prove  a  modus,  the  parson  having  been  long  dead,  a  wit- 
ness, who  had  examined  the  parish-books,  in  which  the  same 
parson's  name  was  written,  was  permitted  to  swear  to  the  simi- 
litude of  the  hand-writing;  '*  for  it  was  the  best  evidaice  in 
the  nature  of  the  things  for  the  parish-books  were  not  in  the 
plaintiff's  power  to  produce."  (1)     Hence  it  may  be  inferred, 
that  if  the  parish-books  could  have  been  produced,  they  mrgbt 
have  been  brought  into  court,  and  a  comparison  made  between 
those  signatures  and  the  signature  in  question.    And  this 
inference  is  supported  by  two  late  cases  (2) ;  in  one  of  which, 
a  signature  in  an  entry,  .purporting  to  have  been  made  by  a 
person  long  since  deceased,  was  allowed  to  be  compared  with 
another  signature  of  the  same  person  in  a  deed  of  settlement, 
and  this  evidence  by  ccHuparison  was  admitted,  on  die  ground, 
that  at  such  a  distance  of  time  no  better  evidence  of  the  fact 
could  be  obtained;  in  the  other  case,  a  presentment  of  a  jury 
in  a  Court  Baron  being  offered  in  evidence,  the  signature  of 


(1)  ByLord  Hardwicke,inChanc.  person  had  been  dead  about  sixty 

Dec.  1746,  cited  in  Bull.  N.  P.  [SJ6.]  yean.    Morewoodv.  Wood,  14  East, 

(9)  Bnine  ▼.  Rawlins,  7  East,  2S2.  JS8.  S.  P.  See  Randolph  v.  Cordon, 

U'  (0),  nilad  by  Le  Blanc  J.;    the  S  Price,  517. 
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I  the  foreman  on  the  presentment  was  proved  by  means  of  com-  Proof  of 

i  paring  it  with  the  signature  on  his  wilL  *    If  evidence  by  ^ J||^ 

1  dcunparison  is  prop^ly  admitted  in  sudb  cases,  to  prove  the 

I  genuineness  of  a  signatarey  the  same  kind  of  evidence  must 

I  also  be  admissible,  to  prove  that  the  signature  is  not  genuine* 

y  In  a  case  where  the  question  was,  whether  a  will  had  been  Evidence  as  to 

fbrgedt  clerks  of  the  g»ieral  post-office,  who  had  been  regu<>  ^  band-^" 
hirly  employed  to  inspect  franks  and  detect  forgeries,  were  writing. 
admitted,  by  the  Court  of  King's  Bench,  on  a  trial  at  bar, 
y  to  speak  to  the  general  appearance  of  certain   written  in* 

I  stnictions  for  the  wUl,  (which  had  been  produced  in  evidence 


as  the  hand'writing  of  the  testator,)  and  to  give  their  opinion, 
fiom  their  general  knowledge  of  writing,  whether  the  instruct 
tions  were  written  in  a  natural  or  imitated  character.  (1) 
The  Judges  considered  it  entirely  a  question  of  art,  which 
mi^  be  answered  by  witnesses  >df  skill  and  experience. 
Itt  the  same  case,  after  the  witnesses  had  given  their- opinion, 
as  to  the  genuineness  of  this  writing,  a  memorandum  on  the 
will  was  shewn  to  them,  in  the  hand«>writing  of  the  person 
suspected  of  having  fi>rged  the  will,  and  they  were  then 
asked,  whether,  in  their  opinion,  that  memorandum  and  the 

m 

instructions  for  the  will  had  been  written  by  the '  same  per« 

(1)  .Goocltitle,    deni.   Revett,  t.  judged  principal^  by  Meing;  whe- 

Btaham,  4  T.  R.  497.  The  witnesses,  ther  the    letters    were   what  they 

in  their  cron-examination,  admitted  called  painied,  or  passed  over  by  the 

that   they  had  oe?er  detected  an  pen  a  second   time,   which  might 

imitation  of  the  hand-writing  of  an  happen  to  any  person  from  a  failure 

•Id  person,  who  wrote  wiSi  diffi-  of  ink.    See  also  Kemp  v.  Bbeknin, 

culty,  and  might  be  supposed  fre-  Sayer,  I5f .  Stranger  v.  Searl,  i  £$p. 

quently  to    stop;   and    that   thev  N.P.C.  14. 


*  In  an  earlier  case,  before  Mr.  Justice  Yates,  this  kind  of  evidence  was 
rejected.  The  plaintiff*  in  that  case,  in  support  of  a  modus,  produced  a 
paper,  containing  a  particular  of  tithes,  and  said  to  be  the  hand-writing  of 
the  deceased  rector.  In  order  to  prove,  that  this  was  the  writing  of  the 
rector,  whose  name  it  bore,  the  plaintiff 'a  counsel  offered  to  produce  several 
returns  of  births  and  burials  in  the  parish,  purporting  to  have  been  made 
and  signed  by  the  same  rector ;  and  on  comparing  the  signature  on  the 
returns  with  that  on  the  paper,  the  hand-writing,  it  was  said,  would  appear 
to  be  by  the  same  person.  But  Mr.  Justice  Yates  rejected  the  evidence. 
Brookbard  v.  Woodley,  Appendix  to  Vin.  Ab.  vol.  iv.  26T.  Peake,  N.  P.  C. 
•0.  S.  C. 
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* 

F!!^^^^-.     ^^^    '^^*^  question  was  objacted  to|  bat  allowed  bj  die 

court,   and  the  opinion  of  the  wkaeases  on  this  point  waa 
admitted  in  evidenoe.    The  admiswhility  of  this  latter  kind 
of  evidence  was  much  discussed  in  the  case  of  the  Kmg  r. 
Cator  (1),  tried  before  Mr*  Baron  Hotfaam ;  fixMn  which  cnae 
this  distinction  may  properly  be  made^  namelyf  that  persons 
of  skin  may  be  called  to  ascertain  whether  hand-wiiting'  is 
genuine  or  fictitioiis;  and  their  opinion  on  such  a  subject  is 
admissible :  but  tbey  cannot  be  elXowtd  to  give  their  opinion 
on  this  further  point,  whether  the  same  band,  which  wrote 
another  paper,  wrote  also  the  feigned  p^>er.    ^  The  in- 
spector of  firanlu^"  said  Mr.  Baron  Hotham»  ^  is  caUed  to 
speakt  as  a  man  of  science,  to  an  abstract  question;  he  is 
shewn  the  papers,  and  asked  to  look  at  diem,  without  en- 
quiring who  wrote  them,  or  for  what  purpose.    He  is  then 
asked, '  From  your  knowledge  (^hand^wiitiiig  in  geneni^  do 
yon  believe  that  writing  to  be  a  natural  or  fictitious  hand?* 
His  aoicnccv  his  knowledge^  his  habit,  all  en^ehim  to  ai^, 
I  am  confident  it  is  a  feigned  hand*    To  that  there  is  no  ob-^ 
jeotion ;  and  so  fiur  as  that  goes^  I  see  no  reason  for  n^ecting 
theevidsnoe.    Then  comas  the  next  and  important  point.    It 
is  said  to  him,  <  Now  look  at  this  paper,  and  tell  me,  whedier 
thesame  hand  wrote  both.'    One  cannot  help  Seeing,  that 
this  is  distincdy  and  completely  a  comparison  of  hands.**  Mr. 
Baron  Hotbam  then  referred  to  the  case  of  Carey  v.  Pitt, 
which  had  been  cited  in  argument,  in  which  Lord  K^yon 
expressly  said,  <*  he  could  not  receive  such  evidoice ;  and  that 
altbou|^  such  evidence  had  been  received  in  Revett  v.  Brabasi, 
he  bad  laid  no  stress  upon  it  in  his  summing  up  to  the  juiy." 
'  This  being  the  case,"  he  added,  ^^  I  cannot  consider  it  so 
adjudged,  but  that  I  may  exercise  my  own  judgment  in  r^ect- 
ing  it"    And  this  evidence  was  accordingly  rejected. 


(I)  4  E«p.  N.  P.  C.  117. 145.    It   judgment, he hsdipcnt  nrndi  liswio 
appMn  from  Mr.  Baron  Hotbam't    considering  the  subject. 


^^ 
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Of  the  Proof  of  mUs. 

I  The  statute  of  frauds  enacts  (1)»  that  all  devises  of  lands 

or  tenements,  devisable  by  that  statute,  or  by  the  statute  of 
wills  (2)*,  or  by  force  of  any  particular  custom,  shall  be  in 
'  writing,  and  signed  by  the  party  so  devising  the  same,  or  by 

I  some  other  person  in  his  presence  and  by  his  express  direc- 

i  tion,  and  attested  and  subscribed  in   the  presence  of  the 

f  said  devisor  by  three  or  four  credible  witnesses,  or  else  they 

I  shall  be  utterly  void  and  of  no  effect 

t  This  clause  describes  the  solemnities,  which  ought  to  attend   Witnems  to 

I  the  execution,  and  paiticularly  adverts  to  the  character  of  the 

i  witnesses  and  the  situation  of  the  devisor,    at   tiie  moment 

7  when  the  act  of  attestation  is  performed.     "  That  the  statute 

I  had  a  main  view  to  the  quality  of  the  witnesses,''  said  Lord 

i  Camden  in  the  case  of  Hindson  v.  Kersey,  '^  will  appear  from 

I  this  consideration,  namely,  that  a  will  is  the  only  instrument 

in  it  required  to  be  attested  by  subscribing  witnesses  at  the 

( 

j  (l)  St.  S9.  C.  2.  G.S.  8. 5.  (2)  St.3S  H.  8.  c.  1.,  explfuned  by 

St  54  H.  8.  C.  5. 


•  The  statutes  of  the  32cl  and  34th  of  Henry  Vm.  aave  the  power  of 
devising  to  such  persons  only  as  held  by  socage,  and  had  an  estate  of  in- 
heritance in  fee-simnle.  But  copyholds,  not  ^ng  held  by  socage-tenurey 
oould  not  be  devisea  under  these  statutes,  nor  were  they  made  devisable  by 
any  clause  in  the  statute  of  frauds ;  th^  were  considered  to  be  in  their  na- 
ture not  properly  the  subject  of  a  devise,  as  not  passing  by  a  will  merely  as 
a  will,  but  by  will  and  surrender  taken  together.  The  practice  used  to  be, 
to  surrender  to  the  use  of  the  owner's  lut  will,  and  on  this  surrender  the 
will  would  operate  as  a  declaration  of  the  use,  and  not  as  a  devise  of  the 
land  itself.  A  devise  therefore  of  copyhold  lands,  or  of  customary  lands 
which  pass  by  surrender  and  admittance,  would  not  require  any  attestation; 
nor  would  it  require  a  signature,  unless  a  signature  were  made  necessary  by 
the  terms  of  the  surrender  to  theuseof  the  will.  Wagstaffv.  Wagstaff,  s  P. 
Wms.  S56.  Tuffnell  v.  Fftge,  S  Atk.  '37.  Carey  t.  Askew,  S  Bro.  Cb. 
Rep.  58.  Doe,  dem.  Cool^  v.  Danvers,  7  East,  299. 322.  But  it  has  been 
enacted  by  ^  kte  act  of  parliament,  st.  55  G.  3.  c.  192.,  that  a  disposition  of 
copyhold  estates  by  will  shall  be  dfectual,  without  a  previous  surrender  to 
the  uses  of  the  wilL 

VOL,  I.  K  K 
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time  of  execution ;  while  leases,  marriage  agreements,  declar- 
ations, and  assignments  of  trusts  are  only  required  to  be  in 
writing  and  signed.     These  are  transactions  of  health  and 
protected  by  valuable  considerations,  and  antecedent  treaties ; 
but  a  will  is  often  executed  suddenly,  in  a  last  sickness,  and 
sometimes  in  the  artide  of  death ;  and  the  great  question,  to 
be  asked  in  such  cases,  is,  whether  the  testator  was  in  his 
senses,  when  he  made  the  will  ?  and  consequently  the  time  oF 
the  execution  is  the  critical  moment,  which  requires  guard 
and  protection.     What  is  the  employment  of  tbe  witnesses  ? 
It  is  to  inspect  and  judge  of  the  testator's  sanity  be£>xe  they 
attest,   and   if  he   is  not  capable,  they  ought  to  refuse  to 
attest     In  other  cases,  the  witnesses  are  passive,  here  they 
are  active,  and  in  truth  the  principal  parties  to  the  transac- 
tion.    The  testflttor  is  intrusted  to  their  care.**  (I)*    According 
to  this  reasoning,  the  credibility  or  competency  of  the  wit- 
nesses, (for  the  term  "  credible''  is  to  be  construed  in  this  pas^ 
sage  as  synonymous  with  <^  competent,")  must  be  considered 
with  reference  to  the  time  of  attestation ;  so  that,  if  one  of 
three  attesting  witnesses  would  have  been  incompetent  to  ^ve 
evidence  at  the  time  of  his  subscribing,  asfrom  wantof  reason, 
or  from   conviction  of  some  infamous  offence,  (2)  the  will  is 
not  duly  executed  within  Uie  statute  of  frauds.     Upon  this 

(1)  Hindson  ▼.  Keney,  4  Bum.        (S)Pendockv.MaduDder,Wi]le8*s 
Eccl.  L.  88.  Rep.  B6S. 


*  There  has  been  a  diflerenee  of  opinion  respecting  the  meaning  of  the 
term  <*  credible"  in  the  fifth  section  of  the  statute  offiraiMk  Lord  Maiw- 
field  thought  it  inaccurate,  and  that  it  had  slipped  into  the  statute  as  a  won! 
of  Course;  and  that  the  witnesses  need  not  be  competent,  as  that  woid  is 
understood  in  law,  at  the  time  of  the  execntion.  '*'If  all  the  iritaesses,*^ 
said  Lord  Mansfield,  **  swear,  that  the  testator  did  not  execute,  if  tbej  had 
at  the  time  the  worst  characters,  and  had  committed  the  most  innLBOUt 
actions,  yet  their  attestation  answers  the  necessary  form,  because  the  terta- 
tor  meant  to  comply  widi  the  law,  and  might  not  linow  them  to  be  bad 
men.  Objections  to  the  sufficiency  of  the  subscribing  witnesses,"*  he  added, 
**  should  be  left  to  be  judged  of,  as  cases  arise,  by  ecneral  principles,  bj 
analogy  to  the  law  of  witnesses  in  other  instances,  ana  by  arguments  dnwa 
fVom  the  nature  and  fitness  of  the  thing  with  regard  to  juatioa,  oob- 
venience^  and  the  intent  of  the  statute.*'    Wyndham  v.  Chetwyod,  i  Buit. 

418,419. 
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pruidple  At  was  determiiied,  soon  after  tiie  passing  of  die 
statute,  that  a  devisee  could  not  attest  a  will,  under  which  he 
took  an  interest  (1 )  But  considerable  doubts  were  afterwards 
entertai^ied,  whether  the  competency  of  such  an  ihter^ted  - 
permi  mi^t  not  be  restored  by  a  release,  paysient,  or  extin- 
giudbment  c£  all  his  interest,  so  as  to  admit  him  to  prove  the 
exacudon.  (2^  3n  consequence  of  this  diflference  of  opinion, 
ihelegidatuse  passed  an  act,  which,  (ajfter  redtiog,  that  it  had 
been  doufated,  who  were  to  be  deoned  legal  witnesses  within 
the  fltatote.of  £rauds,)  enacts  (d),  that  ^^  if  aay  person  shall  at- 
test l^e  exeeution  of  any  will  or  codicil,  (to  whom  any  bene^ 
ficiai  devise,  legacy,  estate,  interest,  gift,  or  appointment 
a&cting  any  real  or  peraonal  estate,  except  charges  on  land, 
&c.  for  payment  of  debts  shall  be  given,)  such  devise,  legacy, 
&c.  shall,  so  iar  only  as  concerns  such  person  attesting  the 
^execution,  or  any  .person  claiming  under  him,  be  utterly  null 
and  void  ;  and  sudi  person  shall  be  admitted  as  a  witness  to 
I  the  execution   of  such  will  or  codicil,   within    the  intent  of 

i  the  said  act,  notwithstanding  such  devise,  legacy,  &c*    And  in 

I  case  any  will  or  codicil  ^hall  be  charged  with  any  debt,  and 

I  any  creditor,  whose  debt  is  so  charged,  shall  attest  the  execu- 
tion of  such  wiU  or  codicil,  every  suoh  creditor,  notwithstanding 

i  suoh  charge,  ^hall  be  admitted  as  a  witness  to  the  execution 

of  such  will  or  codicil,  within  the  intait  of  the  said  act :  Pro- 
vided always,  .that  the  credit  of  every  such  witness,  so  attesting 
the  executiim  of  any  will  or  codicil  in  any  of  the  cases  within 
this  act,  and  all  circumstances  relating  thereto,  shall  be  sub- 
ject to  the  consideration  and  determination  of  the  Court  and 

II  tlie  jury,  before  whom  any  such  witness  shall  be  examined,  or 
,             his  testimony  or  attestation  made  use  of,  in  like  manner  as 

the -credit  of  witnesses  in  all  other  cases  ought  to  beconsi- 
\  dered  and  determined.^'     It  had  been  determined,  long  before 

^  this  ^ct,  tiiat  an  executor,  who  took  nothing  under  the  will, 

\ 

i  (l)  Hilliard  V.  Jennings,  1  Lord    Chct^ynd,  l  Burr.  414.    Hindsonv. 

IP  Ra)fin.  505.    Com.  Rep.  91.  S.  C.        Kersey,  4  Burn.  Eccl.  L.  88. 

1^  (2)  See  on  this  subject  Anstey  v.        (3)  St.  25  G.  2,  c.C.  s.  1,2.  6. 

l'  Dowsing,  2. Stra.  l-iJ?.  VVvndlmmv. 

;v 
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and  had  no  interest  in  the  surplus,  was  a  competent  witness  to 
prove  the  will  in  a  cause  concerning  the  estate.  (1) 


Proof  of  con- 
tents of  will. 


The  best  proof  of  the  contents  of  a  will  is  the  orifpnal 
itself.     An  exemplification  under  the  great  seal  is  not  evi- 

•dence  in  an  action  of  ejectment  (2) ;  nor  is  the  probate  of  a 
will  in  the  spiritual  court  any  proof  of  a  devise  of  real  pro- 
perty; for,  if  the  original  is  in   existence,  the  copy  is  not 

<  evidence ;  and  the  seal  of  the  court  does  not  prove  it  a  tme 
copy,  unless  the  suit  relate  only  to  the  personal  estate.  (3) 
But  where  the  contents  of  a  will  are  given  in  evidence,  not 
to  establish  a- devise,  but  merely  for  the  purpose  of  proving 
a  relati<mship,  as  stated  in  the  will,  the  rolls  of  the  spiritual 
court,  which  has  authority  to  enroll,  have  been  thought  ad^ 
missible  (4) ;  and  if  the  original  will  has  been  lost^  the  register- 
book  or  the  ledger-book,  in  which  the  will  is  set  4}ut  at  length, 
•would  be  good  evidence  of  its  contents.  (5) 


Proof  df 
cution  bjr 
biibscribiQg 
witness. 


The  execution  of  a  will  is  to  be  proved  by  the  subscribing 
witnesses,  if  they  are  alive  and  can  be  produced.  On  a  trial 
at  common  law,  all  the  circumstances  may  be  proved  by  a 
single  witness ;  that  is,  upon  the  supposition,  that  there  are 
two  others  who  would  be  allowed  to  give  the  same  testi- 
mony. (6)  If  the  opposite  party  disputes  the  regularity  of 
the  execution,  he  may  call  any  of  the  other  witnesses;  but  a 
devisee  wiU  not  be  obliged  to  call  the  rest,  if  one  alone  can 
prove  all  the  requisites  to  establish  the  validity  of  the  wilL 
This  is  the  rule  in  courts  of  common  law*  But  on  a  bill  filed 
in  Chancery  to  establish  a  will,  the  rule  is,  that  all  the  wit- 
nesses ought  to  be  examined  by  the  phdntiiF.  "  It  is  the  in- 
variable practice  in  Chancery,"  said  Lord  Camden  in  the 
case  of  Hindson  v.  Kersey  (7),  ^'  never  to  establish  a  will. 


(1)  Anon,  case,  1  Mod.  107.  Betr 
tison  V.  Sir  R.  Brorolev,  12  East,  250. 
Phipps  V.  Pitcher,  i  Maddock,  Rep. 
144.    6  Taunt.  220.  S.  C. 

(2)  Coroberb.  46. 

(3)  Bull.  N.  P.  246.  I  Lord 
Ravin.  732. 


Rvm.  732. 

(4)  BullerN.P.246. 


(5)  St.L^ar  v.  Adams,  1  Lord 
Ravni.  731.    Skinner  174. 

(6)  By  Lee  C.  J.  in  Anstey  v.  Dow- 
sing, 2  Stra.  1 254.    Bull.  N.  P.  S64. 

m  4  Bum.  Bed.  L.  95.  Og^  ▼. 
Cook,  1  Ves.  177.;  Townsend  y. 
Ives,  1  Wiis.S16.S.P. 


^wr^ 
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uolesB  all  the  witnesses  are  examined,  because  the  heir  has  a 
right  to  proof  of  sanitjr  from  every  one  of  those,  whom  the 
statute  has  placed  about  his  ancestor."  And  on  the  trial  of 
an  issue  directed  by  the  Court  of  Chancery,  to  examme  the 
validity  of  a  will,  all  the  attesting  witnesses  ought  to  be 
examined;  for  the  issue  is  part  of  the  proceedings  of  the 
court.  When  the  court  sends  an  issue  to  be  tried,  it  reserves 
to  itself  the  review  of.  all  that  passes ;  and  there  would  be  an 
inconsistency  in.requiring,  that  all  the  three  witnesses  should 
be  examined  in  the  Court  of  Chancery,  yet  dispensing  with 
their  examination  on  the  trial  of  an  issue  at  law.  (1) 

The  &cts,  to  be  proved,  by  the  subscribing  witnesses,  are, 

•  that  the  devisor  signed  the  will,  or  that  another  person  signed 

in  his  presence  and  by  his  express  direction,  apd  that  the 

witness  and  two  others  attested  and  subscribed  in  the  presence 

Qf.the.deyisQr.w 


first,  as.  to  the  signmg  by.  the  testator,  it 'is  not  material  in  Signing. 
what  part  of  the  will  he  makes  his  signature.     The  statute 
prescribes  no  particular  form,  and  does  not  r^uire  him  to 
subscribe,  but  simply  to  sign.     It  was  therefore  determined, 
in  a  case  soon  after  the  passing  of  the  statute,  that,  if  the 
testator  writes  his  name  at  the  beginning  or  on  the  side,  the 
signing  is  sufficient  (2)     But  where  a  will  consisted  of  several 
distinct  sheets,  some  of -which  the  testator  signed,  and  intended 
to  sign  the  rest,  but  was  not  able,  Lord  Mansfield  thought 
this  was  not  a  signing  of  the  whole  will.  (3)     According  to 
Freeman's  report  of  the  case  of  Lemayne  v.  Stanley  (4«),  the 
Court  said,  "  It  is  not  necessary  to  write ;  for  some  cannot 
writer  and  their  mark  is  then  a  sufficient  signing ;  others  have 
their  name  on  a  stamp,  and  that  is  good  enough."     In  that 
casealso^  three  Judges  held,  that,.if  the  testator  had  put  his 

(l)  Bootle  v.  Blundell,  i  Cooper,  i  Doue.  241.    9  Ves.  249.    Walker 

Ch.  Rep.  136.  V.  Walker,  l  Merivale,  503. 

(8)  Lemape  T.  Stanley,  sLev.  1.        (4)  P.  538.     See  also  Hindson 

Hilton  T.  King,  3  Lev.  86.    9  Vee.  t.  Kersey,  4  Bum,  £ccl.L.  98.  S.P 

84S.  by  Pratt  C.J. 

(3)  Righty  dem.  Cater,  v.  Price, 
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seal,  thai  wotid  have  beeh  of  itself  a  svfficieiit  agl^i%  wkiim 
the  slaittte;  bnl  Levinz  J.  Ambted^  on  the  aotlwritjoCa 
in  Roile's  Abridgment,  where  the  Court  heldf  diat  an 
which  by  the  submission  oil^  to  have  been  s^fiiatfi^rftlieartii^ 
trator,  wifs  not  good  inlaw,  beeause  ithild  been  OBljseaiiddfi) 
Lord  Raymond  mled  in  a  case  at  mu  prkis{i\  ind  Lovd 
Holt  is  also  reported  to  have  said  (S),  that  sedii^  w«s  asigi^ 
ing  within  the  stUtute.  But  later  authorities  appeat  t0  have 
eonsidersbly  shaken  this  doetriile  (4') ;  and  now  the  catsblisbsd 
rule  seems  to  be^  that  sealing  without  signing  is  not  a  snft* 
ctent  execution  of  the  will.  A  bare  sealing  oertsinly  cannot 
answer  the  purposes  which  the  l^slature  had  in  view;  it 
cannot  identify  the  instrument^  nor  does  it  bear,  lik^  wri^iig, 
any  peculiar  character.  <^  The  statute,**  said  Lord  Haid^ 
wickci  in  one  of  the  cases  upon  this  sulgect  (B),  <<  by  requiring 
the  will  to  be  signed,  undoubtedly  meant  some  evidence  to 
arise  from  the  hand-writing;  then  bow  can  it  be  said,  that 
putting  a  seal  to  it  would  be  a  sufficient  sigoing;  for  any  one 
nlay  put  a  seal:  no  particular  evidence  arises  fkan  seaEng; 
common  seals  are  alike;  no  certainly  or  guard  atiass  ftnm 
thence/' 


In  a  late  case,  where  it  appeare4  that  the  testator 
the  Court  of  Common  Pleas  determined,  that  it  was  not 
sary  to  read  over  the  will,  previous  to  the  execution,  in  the 
presence  of  the  attesting  witness.  (6)  <*  The  statute  of  fiands»*' 
said  Mr.  Justice  Heath  on  that  occasion,  **  only  requires,  that 
the  testator  shall  execute  the  will  in  the  presence  of  the  at^ 
testing  witnesses,  and,  in  brdinary  cases,  when  diet  is  ddi^ 

(1)  See  ante,  p.  471.  BIUs  v.  Smitb,   l  Vet.  ftm.  ll^  by 

(2)  Warnefbrd  t.  Waroeford,  S  Pluker  C.a,WUletC.J.>aiMi8vi. 
Stra.  794.  Strange.     See  also    17  Ves.   458. 

(3)  Lee  ▼.  Libb,  l  Sbow.  es.  is  Vei.  175. 

(4)  Smith  V.  Bvans,  1  Wik  sis.,  Cs)  S  Ves.  459. 

by  Parker  C.  B.  and  the  two  other        (6)  Longcbamp  v.  Fish,  2  New 
Barons  present.     Oray^n  ▼.  Atkin-    Rep.  415. 
900,  by  Lord  Hard^cke,  t  Ves.  459. ; 


Sect  90      .      Of  the  Proqf  of  fFtUs.  503 

all  is  done  that  is  necessary.  In  the  case  of  a  blind  man, 
stronger  evidence  would  be  required  than  the  mere  attest- 
4itioB  of  signatttTCy  but  in  this  case  there  was  that  stronger 
•evidence,  which  the  peculiarity  of  the  case  seems  to  call  for. 
^hifficient  attention,  continued  Mr.  Justice  Heath,  has  pot  ^ 
4>een  paid,  in  the  course  of  the  argument,  to  the  distinctioii 
between  what  shall  be  deemed  a  litei^l  compliance  with  the 
provisions  of  the  statute.  And  what  sufficient  proof  to  rebut 
4my  imputation  of  ftmud.  The  question  of  fraud  is  for  the 
Jury  entirely,  and  here  they  found  the  wHl  to  be  a  valid  wilL"* 

The  subscribing  witnesses  are  to  attest  the  signing ;  but  the  Attesutiea. 
statute  does  not  direct^  that  they  shall  see  the  testator  sign,  pr 
that  he  should  sign  in  their  presence.  It  requires  only  an  at- 
testation of  the  signing.  Now,  at  the  time  of  making  that  act 
of  parliament,  and  ever  since,  if  a  bond  or  deed  bad  be^i 
signed  by  the  party,  who  afterwards  acknowledged  it  to  be  his 
hand*writing  before  witnesses,  that  was  always  consideired  to 
be  evidence  of  the  signing  by  the  person  executing,  ai^d  a  suf- 
fiei^t  attestation  by  the  subscribing  witnesses  (1):  and  the 
rule  b  precisely  the  same,  where  a  note  or  declaration  of  trust, 
or  any  other  instrument  which  requires  a  bare  signing,  is  ac- 
knowledged before  witnesses.  From  analogy  to  these  cases, 
it  has  been  determined  in  the  case  of  wills,  that  the  subscribing 
witness  need  not  see  the  act  of  signing,  but  that  it  will  be*  suf- 
ficient, if  the  testator  has  acknowledged  to  them,  either  to  each 
separately  or  to  all  at  the  same  time,  that  the  will  is  his^  or 
that  the  signature  is  his  hand<*writing.  (2)  And  the  subscrib- 
ing witnesses  need  not  express  in  their  attestation,  that  they 
subscribed  their  names  in  the  presence  of  the  testator;  but 
whether  they  did  so  subscribe,  is  a  question  for  the  amsider- 
etioQ  of  the  jury,  to  be  determined  upcm  the  evidence.  (3) 

(i)  9  Ves. 457.    See  ante.  p.  464.  504.    Westbeech  v.  Kennedy,  l  Ves. 

(2)  Stonehouse  v.  Evelyn,  S  P.  &  Bean.  36S. 

Wms.  855.     Grayson  v.  AtkioMui,  (3)  Brice  ▼.  Smith,  Willes's  Rep.  1 . 

sVei.  454.    Ellis  V.  Smith,    1  Ves.  4  Taunt.  217.  As  to  the  execution  of 

jun.  1 1.     Addy   v.   Grix.   8  Ves.  wills,  under  powers,  see  ante,  p.  466. 
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The  statute  requires  the  witnesses  ta  attest  the  signmg  and 
to  subscribes  but  does  not  direct,  &at  they  shall  be  all  present 
at  the  same  time;  and  although  an  attestation  and  sobscrip- 
'ticm  by  all  the  witnesses  at  the  same  time  would  be  the  best 
security  against  fraud  and  irapositicMi,  by  making  eadi  a  check 
upon  the  other,  yet  in  the  interpretation  of  thestatnte  orarts 
ef  law  eariy  determine^,  and  it  is  now  an  establii^ed  rule  of 
property,  that  the  witnesses  may  sabscribe  at  several  times.  (1) 
An  attestaticm  by  a  mark  has  been  adjudged  to  be  a  sufficieDt 
subscription  within  the  meaning  of  the  statute.  (2) 

ft 

It  is  not  necessary  that  the  testator  should  dedane  the  in. 
strument,  executed  by  him,  to  be  his  will,  <m^  that  Ae  witnesses 
should  attest  every  page,  w  that  every  page  should  be  parti* 
eularly  shewn  to  th^n.  (S)  The  whole  will,  however,  oc^fat 
to  be  present  at  the  tune  <^  attestation;  for  if  b  person 
makes  a  will  on  several  pieces  of  paper,  and  there  are  three 
witnesses  to  the  last  paper,  and  noBe  of  them  ever  saw  the 
wiU,  this  is  not  »  sufficient  execution*  (4)  But  unless  there  is 
positive  proof  that  the  entire  will  was  not  in  the  rooni^  the 
question,  whether  it  was  sa'or  not,  is  a  qoesdon  of  &ct  to  be 
left  with  all  the  particular. circumstances  of  the  case  to  the 
eonsidera1io]i>  of  the  jury*  (5)t 

The  witnesses  are  to  attest  and  subscribe  in  the  presence 
of  the  testator;  and  as  the  object  of  this  provision  was  to 
guard  against  fraud,  and  prevent  the 'substitution  of  a  fidae 
will  in  the  place  of  the  true  one^  the  obvious  meamng  of  the 
statute  must  be^  that  the  testator  should  be  in  such  a  state  of 
mind,  and  in  such  a  situation,  as  to  be  capaUe  of  seeing  tfae 
witnesses  in  the  act  of  subscribii^.  It  will  not  be  a  good 
execution,  if  the  testator  was  in  a  state  of  inscnsihiliQr  (&),  or 
if  it  was  impossible  for  him  to  see  the  witness  subscribe* 

(1)  Cook  ▼.   Parsons,   Prec.   iki       (9)  Bondv.  SeaweI!,sBurr.  17TS. 

Chan.  185.    Jones  y.  Lake,  2  Atk.  l  Black.  Rep.  407.  4S«.  454. 
177.,  in  note.    S.  P.  Admitted  in  a       (4)  I#ea  v.   libb^    5  Mod.  96». 

Ves.  458.,  and  in  1  Vet.  ran.  24.  1  £q.  Cas.  Ab.  405.  S.  P. 

(S)  Harrison  t.  Hamson,  6  Vei.       (5)  Bond  r.Seawd^,  5  Burr.  1775^ 
195.    Addjf  V.  Griz,  ib.  504.  (6)  Cater  t.  Prio^  1  Daog.2^i^ 
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**  It  is  enough  if  the  testator  might  see,  it  is  not  neoessarr 
that  he  shoifld  actually  see  them  signing;  for  at  that  rate,  if  a 
man  should  turn  his  head  back,  or  look  oS£y  that  would 
vitiate  the  will."  (1)  But  if  the  jury  find  the  fact,  that  the 
testator  might  have  seen  what  was  passing  at  the  time  of  the 
subscribing,  then  it  wiH  be  presumed  in  favour  of  the  attest- 
ation, that  the  testator  actually  saw  what  he  might  have  seen. 
In  one  case,  the  testator  was  sick  in  bed,  and  the  witnesses 
withdrew  into  'a  gallery,  and  there  subscribed  it;  between 
which  gallery  and  the  bed-chamber,  where  the  testator  lay, 
there  was  a  lobby  with  glass  doors,  and  part  of  the  glass  was 
broken.  (2)  In  another  case,  the  testator  lay  in  bed  in  one 
room,  and  the  witnesses  went  through  a  small  passage  into 
another  room,  and  thare  set  their  names  at  a  table  in  the 
middle  of  the  room,  and  opposite  to  the  door,  and  both  that 
and  the  door  of  the  testator's  room  were  open.(S)  In  a  third 
case,  the  testatrix  sat  in  her  carriage  opposite  the  window  of 
her  attorney's  office,  in  which  office  the  witnesses  subscribed 
their  names.  (4)  In  all  these  cases,  (and  in  others,  which 
might  be  mentioned  to  the  same  efiect,  differing  only  in  their 
peculiar  circumstances,)  the  execution  was  held  to  be  suffi- 
cient^ the  material  fiu^t  being  proved,  that  the  testator  might 
have  seen  the  attestation,  if  he  had  chosen  to  look. 

• 

If  one  of  the  subscribing  witnesses  can  prove  the  execution^ 
(as,  that  the  testator  signed  in  the  presence  of  himself  and  two 
other  witnesses,  or  that  he  acknowledged  his  signing  to  each 
of  them,  and  that  each  of  the  witnesses  subscribed  in  his 
presence,)  this  will  be  a  sufficient  proof  of  the  will  without 
calling  the  others.  But  if  the  witness,  who  is  called,  can  only 
prove  his  own  share  in  the  transaction,  as  must  happen^, 
where  the  testator  acknowledged  his  signing  to  the  witnesses 
separately,  the  other  witnesses  ought  in  that  case  to  be  called^. 

M  Shires  y.  GlascocL  S  Salk.  687.  (4)  Casson  v.  Dade,  1  Brown,  Ch. 

Sir  G.  Sheen's  case,  cited  C.  99.    See  also  Doe,  dem.  Wright 

•  81.  and  others,  v.  Manifold,,  I  Biaule  & 

(3)  Davy  and  another  v.  Smith,  Selw.  394. 
3SalL395. 
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If  tbey  are  dead^  or  insaney  th^  hand^-wrkiEig,  and   die 
hand-writing  of  the  testator^  ought  to  be  proved)  it  witttiben 
be  a  question  for  the  jury,  whether  under  the  circumstances 
of  tb&  case  it  is  probaUe»  that  all  the  formalities  of  the  statute 
were  reguhurly  observed.  (1)    The  clause  of  attestation  gene* 
rally  expresses,  thai  the  witnesses  subaoFibed  in  the  preseiw^ 
of  the  testator;  but  such  a  statement  is  not<  absolutely  neces- 
sary ;  and  though  it  is  entirely  omitted,  the  <MuisskHi  will  i\at 
conclude  the  jury  from  finding  that  the  wiU  was  so  sidxcrSeied. 
In  the  case  of  Croft  v.  Pawlet  (1),  the  attestatioii  was,  that 
the  will  had  been  signed,  sealed,  pubHsbed,  and  declared  «s 
his  last  wiU,  in  the  presence  of  the  subaoribing  witnesses;  tlie 
witnesses  being  dead,  and  their  signatures  |«oved  in   tbe 
common  way,  it  was  objected,  that  this  was  not  an  execntioii 
aoooiding  to  the  statute  of  frauds ;  for  the  aignatures  of  the 
witnesses  could  only  stand  as  to  the  &ots  to  which  they  bad 
subscribed,  and  signing  in  the  presence  of  the  testator  was 
not  one;  but  the  Court  were  of  opinion,  that  dus  was  a 
matter  of  evidence  to  be  left  to  the  jury,  and  tbey  gave  a 
verdict  in  &vour  of  the  will. 

If  a  subscriUng  witness  is  abroad,  who  on^t  to  be  called 
if  he  could  be  produced,  bit  hand-writing  may  be  proved 
in  the  case  of  a  will,  as  in  cases  on  the  execution  of  a  deed, 
and  the  rule  appears  to  be  the  same  in  courts  of  equity. 
Thus  where  a  question  arose^  whether  it  was  necessary  to 
send  out  a  commission  to  examine  one  of  the  witnesses  who 
was  in  Jamaica,  Lord  Alyanley,  then  Master  of  the  Rolls, 
held,  that  it  was  not  necessary  to  have  his  examination,  but 
that  the  case  was  the  same^  as  if  the  witness  were  dead  (S) : 
the  heir  at  law,  he  observed,  did  not  make  a  point  of  it, 
but  submitted  it  to  the  Court;  and  he  cited  a  icasei  where  it 
was  thought  not  only  unnecessary,  but  very  dangerous  U>  send 
the  will  abroad.     And  in  another  case,  where  it  was   ob- 

(0  Hands  ▼.  James,  2  Coimrn's    i  S.  P.    Lord  Rancltfle  v.  Parkyns, 
Rep.  530.    Croft  v.  Pawlet,  2  btra.    e  Dow.  S02. 
1109.    Brioe  V.  Smith,  Willes's  Rep.       (2)  Ld.  Carrington  t.  Payne,  5 

Ves.  411. 
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jecled,  that  one  of  the  witnesses  wis  abroad.  Lord  Chanorikir 
Thurlow  said,  he  doubted,  whether  the  role,  had  ever  been 
hud  down  so  hurgely,  as  that  the  will  could  not  be  proved 
without  4^*fl«iinj^g  all  the  witnesses,  atthou^  that  had  been 
thepractioe.(l) 

If  a  sttbscrilMng  witness  should  deny  the  execution  of  the 
will,  he  may  be  contradicted,  as  to  that  fiict^  by  another  sub- 
scribing witness;  and  even  if  they  all  swear^  that  the  will  was 
not  duly  executed,  the  devisee  would  be  aUowed  to  go  into 
circumstantial  evidence^  to  prove  the  due  execution*  (2)  If 
one  of  the  subscribing  witnesses  impeach  the  validity  of 
the  will  on  the  ground  of  fraud,  and  accuse  other  wit* 
nesses,  who  are  dead,  of  being  accomplices  in  the  fraud, 
the  devisee  may  give  evidence  of  their  general  good  cha* 
racter.  (S) 

When  the  subscribbg  witnesses  are  dead,  and  no  proof  of  Proof  of  old 

wills 

their  hand-writing  can  be  obtained,  as  must  frequently  hap- 
pen in  the  case  of  old  wills,  it  will  be  sufficient  to  prove  the 
signature  of  the  testator  alone.  In  a  case  (4),  where  the 
hand-wridng  of  two  subscribing  witnesses  was  proved,  and 
no  account  could  be  given  of  the  third,  the  will  being  above 
thirty  years  old,  and  the  testator  having  beoi  dead  for 
twenty  years,  an  objection  was  made  to  the  proof  of  the 
will ;  but  the  Master  of  the  Rolls  said,  he  could  not  see  any 
distinction  in  this  respect  between  a  will  and  a  deed,  except 
that  the  former,  not  having  effect  till  the  death,  wants  a 
kind  of  authentication,  which  the  other  has;  that  is,  from  « 

the  nature  of  the  subject;  but  in  this  case,  he  added,  I 
think  the  proof  sufficient;  for  in  a  late  case  in  the  Court 
of  King's  Bench,  Cunliffe  v.  Sefton  (5),  an  enquiry  of  the 
same   kind  was  held  sufficient    The  Master  of  the  Rolls 

(I)  Powel  V.  CJeaver,  9  Bcown.  Stra.  1096.  Lowev.  Jolifib,  I  Black. 

Ch.  C.  504.    See  Grayson  v.  Atkin-  Rep.  365. 
son,  s  Ves.  460.  (s)  Vide  supra,  p.  308. 

(8)  AnsUa  ▼.  Wiiles,  Bull.  N.  P.       (4)  MlCemiA  v.  fmer,  9  Ve5.5. 
^64.    Pike  T.  Badmering,  cited  2       (5)  3£ast.l8J. 
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dterefore  held,  that  the  execution  of  the  will  had  been  suf- 
ficiently proved*. 

In  the  caseof  Caldiorpe ^  Gough  aQdolhers,.at  the  -RoUs^l) 
a  will,  thirty  years  old,  (reckoned  from  the  date  of  the  will,  not 
from  the  testator's  death,)  was  not  proved  by  witnesses,  and  it 
was  said  at  the  bar^  that  proof  was.  not  necessary  on  account 
of  the  age  of  the  will;  and,  ia  support  of.  this,.>a  case  of  Mao- 
kery  v.  Newbolt  was.dted,  in  which  Sir  Lloyd  Kenyon,  then 
Master  of  the  Rolls,  is  said,  to  have  decided,  that  awill,  above 
thirQr  years  old^  should  be  read  without  proof,  although  the 
testator  had  died  very  recently.  That,  point,,  however,  was 
notdedded  in  the  case  of  Calthorpe  v.  Goug^, .because  the 
plainti£^  the  heir  at  law,  admitted  the  will,  and  claimed  under 
it.  In  the  late  case  of  Lord*  Rancliffe  v.  Park]m&  (2)^  the  Lord 
Chancellor  is  reported  to  have  expressed  an  opinioii,  that  a 
will,  thirty  years  old,  if  there  has  been  possession  under  it, 
proves  itseli^  when  the  attestatian.  records  the  ia£X  of  the  siga- 
ing  of  the  witnesses  in  the  testator^s  presence;,  and,  if  the  sign« 
ing  is  not  sufficiently  recorded,  yet  that  the  &ctof  possession 
under  the  will,  and  claiming  and  dealing  with  the  property,  as 
if  it  had  passed  under  the  will,  would  be  cogent  evidence  to 
prove  the  duly  signing  by  the  witnesses.  (2)  The  general  rule 
seems  to  be,  that  a  will,  thirty  years  old,  unless  there  has  been 
possession  under  it,  ought  to  be  proved  like  any  other  wilL. 


ir 


Term  Rep.  707.  n.  {a)  709.       (s)  6  Dow.  SOSt 


CHAR  IX. 


Of  Stampings  as  a  Requisite  of  Written  Instruments. 

A  WRITTEN  instrument^  which  requires  a  stamp,  cannot 
be  admitted  in  evidence,  unless  it  be  duly  stamped ;  and 
no  parol  evidence  will  be  received  of  its  contents.    If,  there- 
fore, the  instrument  produced  is  the  only  legal  proof  of  the 
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transaction,  and  that  cannot  be  admitted  for  want  of  a  proper 
stamp,  the  transaction  cannot  be  proved  at  all  (1);  as,  in 
an  action  for  use  and  occupation,  if  it  appear  that  the  de- 
fendant held  under  a  written  agreement,  which  for  want  of  a 
stamp  cannot  be  received,  the  plaintiff  will  not  be  allowed  to 
go  into  general  evidence ;  for  the  agreement  is  the  best  evi- 
dence of  the  nature  of  the  occupation.  (2)  Parol  evidence 
of  a  lost  agreement  cannot  be  received,  if  the  agreement 
was  cm  unstamped  paper ;  though  it  has  been  wrongfuUy  de- 
stroyed by  one  of  the  parties,  yet  the  other  party  will  not  be 
permitted  to  prove  its  contents  by  parol  evidence;  this  is 
pne  of  the  risks  which  attends  the  omissi(»i  to  have  the 
agreement  properly  stamped,  that,  if  any  accident  happen 
.to  it,  before  the  stamp  is  affixed,  all  remedy  by  action  is 
entirely  gone.  (S) 

But  it  may  happen  in  a  variety  of  cases,  that  the  transaction  Proof  of  the 
is  capable  of  being  proved  by  other  evidence,  besides  the  writ-  ^hSS*^"* 
ten  instrument ;  and  the  objection,  arising  from  the  stamp  acts,  writing, 
may  be  avoided  by  resorting  to  that  other  species  of  proof. 
Thus,  although  an  unstamped  receipt  for  the  payment  of  a 
bill  is  not  admissible  in  evidence,  yet  the  fact  of  payment 
may  be  proved   by  a  witness,    who   saw  the  money  paid; 
and  even  such  an  unstamped  receipt  may  be  shewn  to  the 
witness,  as  a  memorandum  to  refresh  his  memory.  (4)     So,  in 
an  action  on  a  promisso^  note,  though  the  plaintiff  cannot 
give  the  note  in  evidence,  unless  it  is  duly  stamped,  yet  he 
wiU  not  be  precluded  from  recovering  on  one  of  the  general 
counts  of  the  declaration,  if  he  can  prove  an  admission  of 
the  original  debt,  or  give  other  evidence  of  a  consideration 
received  by  the  defendant.  (5)    And  so,  when  a  party  to  the 

(1)  R.  V.  St.  Paul's,  Bedford,   6        (5)  Rippener  y.  Wright.  S  SUrkie, 
T.  R.  459.     Hodges  v.  Drakcford,    N.  P.  C.  478.  ^    '     • 

1  New  Rep.  «71.  R.  v.  Castle  Mor-  (4)  Rambert  ▼.Cohen.  4  Esp.  N. 
ton,  3  Barn.  &  Aid.  588.  P.  C.  fllff.    Jacob  v.  Lindsay,  1  East, 

(2)  Brewer  v.  Palmer,  5  Esp.  N.    460. 

P.  C.  215.  Doe,  dem.  St  John,  v.  (5;  Farr  v.  Price,  1  East,  57. 
Hore,  8  Esp.  N.  P.  C.  724.  Rams-  Alves  ▼.  Hodgson,  7  T.  R.  24;;. 
bottom  V.  Mortley,  2  Maule  &  Selw.  Tyte  v.  Jones,  1  East,  58.  n.  (<i). 
^*^*  Brown  V.    Watt»,     l   Taunt.  355. 

Wade  V.  Beasley,  4  Esp.  N.  P.  C.  7. 
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suit  admits  on  the  reoofd  that,  which,  if  not  adraittad,  the 
other  party  must  regularly  prove,  it  camiot  be  necessary  to 
produce  that  evidence,  which  would  otherwise  be  requiredl. 
Thus,  where  an  action  is  brou^t  upon  an  agieetnenl^  wfaidi 
ought  to  be  stamped,  and  the  fiarm  of  the  pleading  is  aiacfa^ 
as  to  make  it  unnecessary  at  the  trial  to  pcoduoe  the  i»- 
strument,  (as,  if  it  is  admitted  on  the  record,  and  die 
trial  is  upon  issues  cdOataral  to  the  fgistffice  of  die  agree- 
ment,) a  court  of  law  wiD  not  examine)  whedier  the  insbm- 
ment  is  legally  available  with  reference  to  die  stamp  acts.  (1) 
So,  where  a  plaintiff  filed  a  Uill  in  Chancery  for  the  specific 
performance  of  an  agreement,  contained  in  a  correqxmdeDGe 
between  him  and  the  defendant,  and  the  answer  of  die  deGend- 
ant  admitted  the  letters,  insisting  only,  that  diey  did  not 
amount  to  an  agreement,  die  Court  held  that  such  an  admis- 
sion dispensed  with  the  necessity  of  producing  the  letters^  and 
that  no  objection  to  the  agreement  could  be  tajken  for  die  want 
of  a  stamp.  (2) 

Fordgn  Written  agreements  and  other  instruments,  made  in   a 

inttnunent.      foreign  country,  are  not  admissible   in  evidence  in  any  of 

our  courts,  unless  duly  stamped  by  die  laws  of  diat  country; 
if  they  are  not  obligatory  abroad,  they  cannot  be  enfixrced 
here.     Where  a  promissory  note  had  been  made  in  Jamaica, 
but  not  stamped  as  it  ought   to  have  been  by  the  laws  of 
that  island,  the  Court  of  King's  B^ch  held,  that  a  party 
could  not  recover  here  upon  the  note.  (S)    The  party,  who 
takes  this  objecdon  to  the  validity  of   die  instrument,  will 
have  to  shew,  that  a  stamp  was  necessary  by  die  law  of  the 
country ;  and  for  tbb  purpose  an  authendcated  copy  of  ibe 
law  ought  to  be  produced.  (4)    If  a  person,  resident  abroad, 
desire  his  correspondent  in  England  to  fill  up  a  bill  of  ex- 
change, and  return  it  to  him  to  be  signed,  and  he  afterwards 

(1)  Bv  Ld.  Bldon  Ch.,  11  Yes.  241.    Cleggv.Levy,  3Ciimpb.l66. 

596,    TDynos  V.  Protheroe,  8  Maule  Crutchly  ▼.  Maim,  5  Taunt.  529* 

&  Selw.  555.  (4)  Siuchanan  v.Rucker,  1  Campb. 

(8)  Huddlestonv.  Briscoe,  II  Ves.  65.     Le  Cheminant    y.    Peanoo, 

583.  4  Taunt  567.      Millar  v.  Heinrick, 

(.7)  Alves  Y,    Hodiyjion,    7  T.R.  4|L'nmpb.  155. 
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ftigns  it  abroady  the   bill   does   not  require  to  be  stamped, 
as  if  it  had  been  drawn  in  this  country ;  and  the  rule  is  pre- 
cisely  the  same,  whether  he  signs    his  name  as   drawer, 
before  or  ^  after  he  sends  it  over  to  this  country  to  be  filled 
np    by    his   correspondent.  (1)     In   the    case  of  Snaith   v. 
Mingay  (2),  which  was  an  action  by  an  indorsee  agunst  the 
faidorser,  a  person  resident  in  Ireland  subscribed  his  name  in 
the  character  of  drawer,  and  afterwards  as  first  indorser,  on 
a  paper,  which  was  properly  stamped  according  to  the  revenue 
laws  of  Ireland,  and  had  every  mark  to  designate  it  as  a 
bill  of  exchange ;  he  then  sent  it  over  to  this  country  with 
authority  to  his  correspondent  to  insert  the  day  of  the  date, 
the  sum,  and  the  name  of  the  drawee;  and  it  did  not  appear, 
that  there  was  any  intention  of  evading  the  stamp  laws,  or 
any  imputation   of  firaud   in   the  transaction:   under  these 
circumstances  the  Court  of  King's  Bendi  w^e  of  opinion, 
that  the  bill  was  an  incipient  bill  in  Ireland,  though  it  was 
completed  here,  and  that,  after  it  had  been  completed,  it  was 
to  be  considered  as  a  bill  of  exchange  from  the  time  of  its 
being  signed  by  the  drawer ;  and  consequently  that  an  English 
stamp  was  not  necessary. 

It  is  not  sufficient,  that  the  stamp  used  is  of  the  proper  Denomiii- 
value ;  the  stamp  must  also  be  of  the  proper  denommation,  «*»<^nof«'«"V- 
that  is,  the  peculiar  stamp  appropriated  to  the  particular  spe- 
cies of  instrument  (S)  A  receipt-stamp  will  not  avail,  if  used 
upon  a  promissory  note ;  nor  a  note-stamp,  if  used  upon  a 
receipt.  So,  articles  of  agreement  under  seal  require  a  deed- 
itamp ;  an  agreement-stamp  will  not  be  sufficient,  diough  it 
may  be  of  greater  teQuc.  (4)  An  instrument,  containing  a  pre- 
sent demise  of  a  house,  containing  also  an  agreement  for  goods 
and  fixtlires  in  the  house,  requires  a  lease-stamp,  the  one  con« 
tract  being  auxiliary  to  the  other;  and,  unless  it  is  so  stamped, 


\\\  \  Maule  &  Selw.  94.  Wikon  v.  Vysar,    4  IViuat.   SS8. 

fs)  Ibid.  87.  Doe,  dem.  Dyke,  v.  Whittinghain, 

[3)  Stat.  37  G.  3.   c.  156;    8. 1.  4  Taunt.  91. 

Stat.  48  6. 3.   c.  149.  8.4.    Cham-  (4)  Robinson  v.  Drybrough,  6  T. 

berlain  v.  Port^r^    i  New  Rep.  30.  R.  317. 
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canaot  be  given  in  evidence  as  an  agreement  .tor  tbe  sale  of 
the  gcxxls,  in  an  action  to  recover  the  amount.  (1) 


57  G.  3.  The  statute  S7  6.  S.  c  1 36.  contemplates  the  mistakes^  which 

may  arise  in  the  use  of  stamps,  and  makes  provision  for  those 
mistakes.  It  enacts,  that  where  any  instrument,  (except  bills^ 
notes,  and  drafts,)  shall  have  been  stamped  with  a  stamp  of  a 
different  denomination,  but  of  equal  or  greater  value  than  that 
required  bylaw,  the  commissioners,  upon  payment  of  the  duty 
and  a  penalty  of  5/.,  may  stamp  the  same  with  a  proper  stamp. 
With  respect  to  bills  and  notes,  (which  by  statute  51  O*  S* 
c  25.  were  forbidden  to  be  stamped  after  they  were  made,) 
the  statute  of  the  37th  6.  3.  provides,  that  bills  and  notes, 
which  should  be  made  subsequent  to  that  act,  and  stamped 
with  an  improper  stamp,  but  of  equal  or  greater  value  than 
the  stamp  required,  may  be  stamped  by  the  commissioners 
on  payment  of  the  duty  and  a  pepalty.  But  bills  and  notes^ 
made  before  that  act,  remain  in  the  same  situation  as  if  the  act 

45  G.  5.  had  not  passed.     The  statute  43  G.  3.  c.  127.  s.  6.  provides, 

that,  if  the  stamp  is  of  the  proper  denomination,  it  shall 
not  be  ineffectual  from  being  of  a  greater  value  than  the 
stamp  acts  require.  Before  this  act,  a  stamp  of  greater  value, 
though  of  the  proper  denomination,  had  been  determined  to  be 

ss  G.5.  insufficient.  (2)  And  the  statute  55,  G.  3.  c  184.  s.  10. provides^ 

that  all  instruments,  upon  which  any  stamp  shall  have  been 
used  of  an  improper  denomination  or  rate  of  du^,  but  of  equal 
or  greater  value  in  the  whole  than  the  stamp,  which  ou^t 
regularly  to  have  been  used,  shall  be  deemed  valid  and  efEsc- 
tual  in  law,  except  in  cases,  where  the  stamp,  used  in  such 
instruments,  shall  have  been  specifically  appropriated  to  any 
other  instrument  by  having  its  name  on  the  foce.  In  the  case 
of  Taylor  v.  Hague  (3),  indeed,  before  the  statute  of  the 
43.  G«  3.  the  Court  held,  that  a  promissory  note,,  upon  a 
stamp  of  a  higher  value  than  was  requireB,  would  be  available, 
on  the  particular  ground,  that  the  value  was  composed  of 
three  different  sums  applicable  to  several  fimds,  to  which  die 
duties  on  promissory  notes  were  carried. 

(1)  Cordery.  Dnteford^«  Taunt       (9)  Farr  v.  Price,  l  East,  SS. 

989.  (5)  2£a8t,414. 
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A  question  has  often  arisen,   whether  an  instrument,  to  Several 

...  ,  .  .  ,  stamps,  when 

which  seyeral  persons  are  parties,  require  several  stamps,  or  necessary. 
whether  a  single  jstamp  is  sufficient.  And  the  distinction 
established  is,  that  if  the  interest  of  the  parties  relates  to  one 
thing,  which  is  the  subject-matter  of  the  instrument,  or,  in 
other  words,  if  the  instrument  affects  the  separate  interests 
of  several,  and  there  is  a  community  of  the  same  subject- 
matter  as  to  all  the  parties  (1^  there  a  single  stamp  will  be 
sufficient :  but  where  the  parties  have  a&paraXe  interests  in  se- 
veral subject-matters^  there  ought  to  be  a  separate  stamp  for 
each  party,  against  whom,  or  in  whose  &vour,  the  instru- 
ment is  offered  in  evidence. 

To  iUuatrate  the  first  part  of  the  rule,  if  a  debtor  com- 
pounds with  his  creditors,  and  each  creditor  sign  the  same 
deed,  covenanting  either  to  give  fiirther  day  of  payment,  or 
to  take  a  certain  sum  as  a  composition ;  there,  every  covenant 
b  in  fiu^  a  separate  covenant,  and  the  several  deed  of  each 
creditor,  who  signs  the  deed ;  but  the  whole  being  only  one 
transaction,  a  separate  stamp  for  each  person  is  not  re- 
quired. (2).  Soy  if  several  persons  bind  themselves  severally 
in  a  penalty  by  one  bond,  conditioned  for  the  pevformance 
of  certain  acts,  by  each  and  every  of  them,  such  a  bond 
requires  only  one  stamp.  (S)  Upon  the  same  principle,  it 
has  been  hdd,  that  an  agreement  relating  to  the  prize  shares 
of  different  persons,  though  several  as  to  the  share  of  each, 
yet,  being  payable  in  respect  only  of  one  entire  fund,  is 
only  chargeable  with  one  stamp.  (4)  And  on  the  authority  of 
this  case,  the  Court  of  King's  Bench  determined  in  a  very 
late  case,  that  a  single  stamp  was  sufficient  for  an  agreem^it, 
which  several  persons  had  entered  into  for  a  subscription  to 
one  common  fund,  for  the  purpose  of  constructing  a  dock.  (5) 
111  the  case  of  Jones  v.  Sandys  (6),  the  question  was,  whether 

(i)  IS  East,  246.  (4)  Baker  t.  Jardine,    IS  East, 

(2)  1  New  Rep.  878.     Ooodton  S55.  n.  (&.) 

V.  Forbes,   6  Taunt  171.     1  Mar-  (5)  Davis  v.  Williams,    13  East, 

shall,  525.  S.  C.                  '  232. 

(5)   Bowen  v.   Ashley,    1    New  (C)  Barnes,  465. 
Rep.  274. 

VOL.  I.  L  L 
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a  bond,  in  the'conclition  of  wbich  a  mortgage-deed  was  man 
tioned,  onght  to  have  bid  two  stamps !  and  the  Court  bdd, 
that  it  was  not  necessary ;  and  in  ddivering  their  opmioo, 
they  mentioned  the  cases  of  bargain  and  sale^  lease  and  re- 
lease,  mortgage  with  covenant  to  pay  the  money^  as  oonstaatfjr 
charged  with  only  the  single  duQr. 

But  the  rule  is  difierenti  where  the  instrnment  mohides  in 
eflfect  several  transaotions,  and  the  Bubject-natter  is  distinct 
as  to  the  several  parties.    Thus,  an  inatrument,  contatniiig 
tlie  admissions  of  sevend    persKMis  to    a   coipontion^    re- 
quires as  many  stamps  as  there  are  admissions.    This  was  tie* 
termined  in  the  case  of  The  King  v.  Reeks  (1),  where,  in  a 
trial  at  bar,  on  an  infiMrmation  hi  the  nature  of  a  qao  wantaUa, 
to  prove  die  admission  of  the  defendant  a  paper  was  pro- 
duced, containing  the  admissions  of  the  defindant  and  four 
other  buigesses,  which   piqper  was  stamped  onljr  with   one 
stamp;  it  was  then  objected,  on  the  part  of  litxt  Court,  diet 
thb  paper,  having  only  a  single  stemp$  could  not  be  admitted 
to  be  read  in  evidence;  for  the  statute  9 &  10  W.  9.  c  25. 
s.  27.  enacts,  that  a  certun  du^  shaH  be  paid  ibr  every  piece 
of  parchment  or  paper,  upon  which  any  admission  into  any 
corporation,  ftc  shall  be  written :  and  die  59th  section  enacts, 
that  ^if  anj  instrument  or  writing  by  that  act  intended  to  be 
stamped,  shaH,  contrary  to   die   intent  thereof  be  written 
or  engrossed  by  any  person  whatsoever  (not  being  a  known 
oflScer,   who  in  respect  of  any  public  office  or  employment 
shall  h^  endtled  to  write  the  same^)  upon  parchment  or  paper 
not  stamped   according  to   that   act,   th«i   there   shall   be 
paid  over  and  above  the  du^  for  such  instrument  ten  pounds ; 
and  that  no  such  instrument  shall  be  pleaded  or  given  in  evi- 
doice  in  any  court,  or  admitted  in  any  court  to  be  good  or 
available  in  law  or  equiQr,  until  as  wdl  the  said  duty  as  ten 
pounds  should  be  paid,  &c.  and  a  receipt  produced  Sat  the 
same;''&c.,  under  this  section  of  the  act  it  was  insisted,  that  the 

(1)  s  Ld.  Raym.  1445.  2  Str.  716.  S.  C. 
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instnimeot  in  qnestkm,  being  an  adnussion  of  five  persons  to  be 
burgesses^  ou^t  to  have  five  stamps ;  that  it  could  not  be  good 
for  any  c»e  of  the  five  on  account  of  the  uncertainty,  or  at  most 
it  could  be  good  only  for  one  ;  if  it  whs  good  for  any,  it  must 
be  for  the  first  named ;  but  the  defendant  was  the  third  name, 
and  tl^erefofe  it  could  not  be  good  for  him.  And  of  this 
opinicHi^  as  the  report  adds,  was  the  whole  Court,  after  argu- 
ment The  counad  for  the  defendant  then  offered  in  evidence 
I  four  odier  distinct  pieces  of  parchment,  bearing  date  on  the 

I  day  mentioned  in  the  information,  each  of  them  being  duly 

}  stamped,  which  imported  the  several  admissions  and  swearings 

of  die  four  burgesses  last  named  in  the  other  parchment,  and 
I  one  of  them  imported  the  paiticiilar  swearing  and  admission 

I  of  the  defendant.    But  the  witness,  who  produced  these  pieces 

f  of  pardunent,  proved,  that  the  entries  were  not  made  upon 

dwnif  nor  were  any  of  them  stamped,  till  near  two  montfad 
after  the  day  on  which  they  bore  date;  and,  an  objection  being 
taken  on  this  ground  to  the  single  instrument,  which  stated 
I  that  the  defendant  alone  was  admitted  and  sworn,  the  Court 

I  was  clearly  ci  o[rinion,  that  it  could  not  be  admitted  in  isvU 

j  dence;  for  by  the  act  the  admission  is  to  be  on  paper  or  parch- 

I  ment,  stamped  at  the  time ;  otherwise  it  is  not  to  be  given  in 

,  evidence,  till  the  penalQr  is  pud,  and  certificate  thereof  pro- 

duced* 

In  the  case  of  The  King  v.  Reeks,  which  has  been  just  men* 

« 

I  tioned,  the  instrument,  first  offered  in  evidi^ce,  purported  to 

contain  the  admissions  of  five  burgesses,  and  it  does  not  ap» 

I  pear,  that  the. single  stamp,  which  was  impressed,  applied 

more  to  the  defendant's  name  than  to  any  of  the  others.   This 

j  circumstance  distinguishes  that  case  from  two  others  lately  de« 

cided,  Powell  v.  Edmunds  (1),  and  Doe  on  the  demise  of  Sir 
Joseph  Copley,  v.  Day  (2),  in  which  a  paper,  containing 
contracts  by  several  persons  relative  to  different  things, 
though  stamped  with  a  single  stamp,  was  adjudged  to  be  good 

(1)  is£ast»6.  dington  ▼.  Francis,  5Esp.  N.P.C. 

(9)  15  East,  241     See  also  Wad-    182.    Perry  v.  fiouchier,  4  Cainpb. 

80. 
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evidence  as  to  due  of  the  contnictiiig  pariiesi  becraae  the 
stamp  appeared  to  be  applicable  exdiiuvely  to  his  oanie.    In 
the -first  ease,  the  paper  coatained  an  agreement,  signed  by  the 
defisodant,  for  a  lot  of  timber,  and  underneath  a  seoond  ttgtee^ 
ment  with  another  person  for  a  different  lot;  this  last  had 
pencil  marks  drawn  across  it,  as  if 'for  the  purpose  of  striking 
it  out;  the  stamp  was  affixed  on  thsSt  part  of  the  paper,  on 
which  the  defendant's  agreement  was  written,  and  below  was 
the  stamp  officer's  reoapt  for  a  penalty  *^  Soft  maldi^  the 
above  -agreement''    An  objection  was  tdken  on  the  groond  of 
there  being  a  single  stamp,  which  was  over-nded  at  the  trial, 
and  afterwards  by  the  Court  of  Kixif^u  Bendu    In  the  other 
ease  (4), -the  paper  ecmtained  a  variety  of  iodepcndent  l«t- 
tings  of  -Isftid  between  the  landlord  and  a  .number  of  his 
tenants,  one  of  whom  was  the  defendant ;  the  stamp  was  sffiaDed 
opposite  the  defendant's  name,  and  it  appeared  ^Avm  ifae  re- 
ceqit  of  the  stamp-officer,  diat  the  mon^  for  affinng  it  was 
paid  after  the  commencement  of  the  action,  and  oniy  a  short 
time  before  the  trial;  the  instrument  also  appeared,  when 
produced  in  evidence,  to  be  cancelled  mth  black-lead  pencil 
marks  as  to  every  name  except  that  of  the  defendant,  and  it 
was  not  proved,  that  the  instrument  was  not  so^ancdled  at  the 
time  when  4he  stamp  was  affixed*    Under  these  dicumstances 
the'Court  held,  that  the  single  stamp  was  intended  to  be  ap- 
plied to  the  contract  with  the  defendant,  and  conseqnaitiy 
that  the  paper  was  admissible.    ^*  If,  indeed,"  said  Lord  El- 
lenborough  C.  J.,  **  the  instrument  had  been  required  to  sab> 
stantiate  the  several  contracts  with  the  difierent  tenants,  no 
doubt  there  should  have  been  a  stamp  affixed  to  each^  aldioi^ 
the  same  terms  of  agreement  applied  to  all :  one  stamp  has 
been  only  held  to  be  sufficient  upon  an  instrument  affiscting 
the  separate  interests  of  several,  where  there  has  been  a  oooh 
munitjr  of  the  same  sulgectr-matter  as  to  all  the  parties.    Bat 
here  it  sufficiently  appears  from  the  circumstances  of  the  case, 
that  the  stamp  was  meant  to  be  affiled  to  the  defendant's  sig- 
nature." 

(1)  IS  Eait,  241.    6ee  alfo  Waddiogton  v.  Francis,  5  Esp.  N.  P.  C.  1st. 
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When  a  stamped  instniment  has  been  once  used  fer  one  Alteration  of 
purpose,  it  cannot  be  altered  without  a  new  stamp.     If  the  clu^^ 
parties  have  altered  dieir  original  intention,  and  make  a  new  i^^ 


instrument  diffisrent  from  that  which  they  originaUy  contem- 
plated, a  new  stamp  will  be  necessary.  (1)  If  a  bill  of 
exchange  for  example,  has  been  once  eflBscted,  and  has 
issued  in  a  perfect  form  from  the  drawer  to  the  aooeptory  by 
whom  it  was  returned  with  his  accqrtance  to  the  drawer,  it 
I  cannot  be  altered  without  being  re-stamped.    Thus,  in  the 

I  case  of  Bowman  v.  Nichol  (8),  where  a  bill  of  exchange  had 

I  been  drawn  on  a  proper  stamp,  pajrable  21  days  after  date, 

and,  vhile  it  continued  in  the  hands    of  the  drawer,   was 
altered  with  the  consent  of  the  acceptor,  to  be  made  payable 
i  51  days  afier  date,  and  was  again  altered  to  21  days  aflec 

date,   subsequently  to   the    time   of  becoming  payable  ac- 
cording to  its  original  form;  the  Court  of  King^s   Bench- 
held,  that,  at  the  time  when  the  last  alteration  was  made, 
I  '  the  operation  of  the  bill,   as  it  originally  stood,   was   quite 

I         .  spent ;  that  it  was  a  new  and  distinct  transaction  between  the 
I  parties ;    and  that  there  ought  to  have  been  a  new  stamp.. 

So,  where  a  promissory  note,  payable  by  the  defendant  to  the 
plaintiff  or  order  (3),  was  originally  expressed  to  be  for  value 
received,  but^  on  the  day  after  it  had  been  signed  and  de- 
livered by  the  defendant  to  the  plaintifl^  was  with  the  consent 
**  of  the  parties  altered  by  the  addition  of  the  words  ^^  for 
the  good-will  of  a  lease  and  trade,"  the  Court  held,  that 
the  alteration  was  a  material  one,  because  it  was  evidenoe  of 
a  feet,  which,  if  necessary  to  be  enquired  into^  must  other- 
wise have  been  proved  by  diflferent  evidence,  and  also  be? 
cause  it  pointed  out  the  particular  consideration  for  the  note, 
.  and  put   the  holder  upon  enquiring,  whether    that   consi- 

deration had  passed ;  a  new  stamp  was  therefore  necessary^ 
for  the  want  of  which  the  note  could  not  be  received  in  evi- 

[  (1)  15£ast»4]8.  toik  ▼.  H9Btiiijn»  4CamplM23.    1 

.  (3)  5  T.  R.  537.    See  also  Mas-  Starkie,  N.P.C.  215.  S.  C.  .  Mattoa 

^  ter  v.   Miller,    4  T.  R.  3S0.    S  H.  v.  Booth,  5  Mftule  &  Selw.  S36. 

Black.  141.  S.  C.    Cardwell  V.  Mar-       (3)  Kntll  ¥■•   Williams,  10  E^^t,.., 

tin,  1  Campb.  79. ;  9  Euit,  190.  S.C.  431. 

Bathe  v.  Taylor,  15  East,  412.    Wal- 
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denee.    The  same  rule  in  equally  applicable  to  tbe  case  of  an 

accommodation-bOI.  ( I } 


A  person  having  drawn  a  bill  payable  to  his  own  order, 
dorsed  it  to  A.,  who  indoned  it  to  B.*  and,  the  bill  bong  dis- 
honoured, piud  the  amount  to  B»;  on  which  B.  struck  oat  his 
own  indorsement  and  A/s  indorsement,  and  returned  the  bill 
to  the  drawer;  the  drawer  then  indorsed  it,  with  the  indorse^ 
ments  struck  out,  to  the  plaintifl^  without  a  new  stamp; 
the  Court  of  King's  Bench  hdd,  that  die  plaintiff  was  entitled 
to  recover  against  the  acceptor;  the  bill  not  having  discharged 
its  functions,  when  given  to  the  plaintiC  (2)  So,  an  alteradon 
of  the  date  (3),  or  of  die  dme  for  which  a  bill  has  to  run  (4*)^ 
made  with  the  consent  of  the  drawer  and  the  acoqptor,  before 
the  bill  is  n^otiated,  will  not  render  a  new  stamp  necessary  ; 
and  it  will  be  incumbent  on  the  party,  who  sues  upon  the  lull, 
to  prove  the  dme  of  making  the  alteration.  Words  written  oxt 
a  bill  after  its  acceptance^  not  affecdi^  the  responsibility  of  the 
parties,  will  not  vitiate  the  bilL  (5)  Kor  is  the  validi^  of  a 
bill  affected  by  wridng  upon  it  the  place,  where  it  is  to  be 
paid.  (6) 

Alteration  of       It  is  provided  by  the  1 8th  secdon  of  the  stat  36  O.  3. 

^^^^^^  C.68.,  relating  to  stamp-duties  on  sea-insurances,  ''that  no- 
thing in  that  act  shall  be  construed  to  extend  to  prohibit 
die  making  of  any  alteration,  which  may  lawfully  be  made 
in  the  terms  or  conditions  of  any  policy  of  insurance  duly 
stamped,  after  the  same  shidl  have  been  underwritten,  or 
to  require  any  additional  stamp-duty  by  reason  of  such  al- 
teration, so  that  such  alteration  be  made  bdbre  notice  of  the 
determination  of  the  ridk  originally  insured  (7)«  and  die  pre- 


(1)  CalTcrt  V.Roberts,  5  Campb.  (S)  Mnnon  r.  Pedt,    I 

545,  ««•  n. 

(s)  Callow  V.  Lawrence,  5  Maule  (a)  Trapp  v.   Spearauw,  3  £^ 

Sc  Selw.  95.  N.  P.  C.  57.    Jacobt  ▼.  Hart,  S  Scar- 

(3)  Johnson  v.  D.  of  Bfarlborovgb,  kie»  N.  P.  C  45. 

s  Starkie,N.P.  C.  319.  (7)  Ramstrom  v.  Bell,  5  Maole 

(4)  Kennerley  v.  Nash,  1  Starkie,  &  Selw.  370. 
N.  P.  C.  452. 
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mivaa  or  conridenitioii  originally  paid  or  contracted  for, 
exceed  the  rate  of  10  shilliiigs  per  cent  or  the  sum  insured, 
and  so  that  the  tiling  insured  shall  remain  the  proper^ 
of  the  same  persons,  and  so  that  such  alteration  shall  not 
probng  the  term  insured  beyond  the  period  allowed  by  this 
act,  and  so  that  no  additional  or  further  sum  shall  be  insured 
by  means  of  sudi 


I  In  the  case  of  Kensington  v.  In^is  (1),  where  the  poficy  i.  Alteration 

I  was  <<  on  good»  and  specie  on  board  of  ship    or  ships  j^^^^'^^^ 

i  snling  between  the  1st  of  October,    1799,   and  the  1st  of  ' 

June,  1800,  being  the  property  which  should  first  sail  to 
,  a  certain  amount,  and  upon  the  Tessels  carrying  the  goods,^ 

,  and  a  memorandum  was  written  on  the  policy   and  sub- 

scribed   by   the   defendant    on   the    11th   o(  June,   1800^ 
before  any  notice  of  the  detarmination  of  the  risk  had  been 
rtceived,  by  which  memorandum  it  was  agreed  to  extend  the 
I  time  of  sailmg  to  the  1st  of  August  fdllowing,  the  Court  of 

Kii^s  Bench  in  tins  case  held,  that  the  memorandum  did 
I  not  require  a  stamp ;  for  although  the  time   of  sailing  was 

extended,  yet  no  new  sul^gect  of  insurance  was  mtroduced 
by  the  memorandum^  but  the  otgect  insured  continued  the 
same* 

In  another  case  (2),  whidi  occurred  upon  the  same  dause^  2.  AltentUm 
where  the  policy  was  originally  "  on  ship  and  out/It,**  fipom  f  *®  propeHy 
London  to  the  South  Seas,  but,  after  the  sailing  of  the  ship^ 
was  altered  by  consent  of  the  underwriters,  and  declared  to 
be  ^  on  the  ship  and  goods^*  instead  of  ship  and  ou(/£tf  the 
Court  determined,  that,  as  the  out/ltf  originally  insured,  was 
essentially  different  from  goods^  which  were  afterwards  made 
the  subject  of  insurance,  the  policy  in  its  altered  state  required 
an  additional  stamp.     <^The  question  is,  said  Lord  Ellenbo^ 


(1)   s  East,  97S.      Hnbbvd  v.  teo,  9  East»  55K    Hubbard  ▼.  Jack- 

JaduoD,4  Taunt.  169.    RidklaleT.  son,  4  Taunt.  169.     The  caiei  on 

Shedden,  4  Campb.  107.  this  subject  are  collected  in  ParkeV 

(t)  Hill  V.  Patten^   8  East,  373.  Treatise  on  losuranccSy  p.  46.,  last 

1  Campb.  72.  S.  C.    French  ¥•  Pat-  edit 
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rough   C>  J.,    in   delivering   the  judgmait   of   the  Gottit^ 
whether   that   part   of  the   provision,  which   requires,  diat 
^^  the  thing  insured  shall  remain  the  property  of  the   same 
person,*'  has  been  in  this  case  complied  with.    Tbe  words^ 
**  the  thing  insured  shall  remain  the  property,'*  appear  pio- 
perly  to  require  and  apply  to  one  identical  and  Gominued 
subject-matter  of  insurance;   such   subject-matter  aU  akm^ 
remaining  the  property  of   the   same  propri^or,  and  to  be 
ill-suited  to  a  case  like  the  present,   where    the  thing   last 
insured  is   not   only  in   fact,  but  in  name  and  kind,  as  a 
specific  subject  of  insurance,   essentially  diffisr^it  Seam    the 
thing  first  insured,  ^and  which  begins  also  to  have  an  ex- 
istence at  a  different  and  much  later  period  than  the  other, 
and  when  the  thing  first  insured   scarcely,  or  in  a  small 
degree  only,  remains  or  continues  to  exist  at  all." 


nets. 


z.  Alteration        A  memorandum  indorsed  upon  a  policy,  waiving  die  war- 
as  to  uNifTaii/y  nmty  of  sea-worthiness,  does  not  reqiure  a  new  stamp,  (l)  And 

Mr.  Justice  Bayley  compared  the  case  to  that  of  a  warranty  to 
sail  within  a  certain  time,  which  maybe  altered  by  an  unstamped 
memorandum,  even  after  the  period  when  the  ccmdition  has 
terminated,  without  affecting  the  c(mtinuance  of  the  policjr. 


4.  Material 
alteration. 


4 


Where  a  policy  has  been  executed  in  the  common  printed 
form,  witi^out  any  specific  subject  of  insurance  expressed  in 
writing,  and  the  subject-matter  is  afterwards  inserted,  the 
assured  cannot  recover  against  those  underwriters,  who  have 
not  signed  the  policy  after  the  addition ;  for  a  material  alter- 
ation is  introduced  with  respect  to  such  of  the  undarwriters  as 
have  not  assented.  (2)  It  has  been  determined  by  several 
cases,  that  a  material  alteration  in  a  material  part  of  a  policy 
of  insurance,  made  by  one  of  the  parties  interested,  without 
the  consent  of  all  parties,  destroys  the  policy  as  to  those  under- 
writers who  have  not  assented  to  the  alteration.  (3)     Even  if 


s 


(1}  Weir  V.  Aberdeen,    2  Bam.       (3)FairIiev.Chri8tie.7Tamit4l6. 

&Aid.3S5.  Holt,  N.  P.  C.  951.  S.  C.    Campbell 

(2)    Langhom,    v.    Cologon,    4  v.  Christie,  3  Btarkie,  N.  P.  C.  64. 

Taunt.  530. 
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all  the  parties  assent  to  an  alteration^  and  the  alteration  is  sudr 
as  to  make  the  policy  void  for  want  of  a  new  stamps  the  policy 
cannot  be  enforced  in  its  original  form*  (I)  This  is  a  general 
principle,  and  applies  equally  to  bills  of  exchange,  promissory 
notes,  and  other  negotiable  instruments.  An  immaterial  alter- 
ation in  a  policy  of  insurance^  made  by  the  party  insured,  (as, 
an  alteration  by  the  insertion  of  words,  iMrhich  add  nothing  to 
what  was  expressed  before  in  substance,  and  do  not  in  any 
degree  vary  the  legal  eflTect  of  the  policy  (2),)  will  not  vacate 
the  pdicy,  even  as  against  a  party,  who  refosed  his  consent  to 
the  alteratbn. 

Where  an  alteration  is  made  in  an  instrument,  with  the  Alteratiom  t» 
coQsent  of  all  parties,  in  order  to  correct  a  mistake,  and  to  ^jjl^*""^ 
make  the  instrument  consistent  with  the  original  intention  of 
the  parties,  there  it  has  been  held,  that  a  fresh  stamp  is  not 
necessary.    Thus  in  the  case  of  Kershaw  v.  Cox  (S),  where  a 
bill  had  been  drawn,  payaUe  to  the  defendant  but  not  payable 
to  order,  the  defendant,  on  the  day  after  the  bill  was  drawn, 
indorsed  it  over  to  the  plaintiff,  without  adverting  to  the 
omission  of  the  words  **  or  order ;''  on  the  same  day  the 
plaintiff  returned  it  to  the  defendant,  to  get  the  omission  recti- 
fied, and  the  drawer  then  inserted  the  words;  here^  there  was 
strong  evidence  to  shew,  that  the  omission  was  by  mistake,  for 
the  bill  was  intended  to  be  nq^otiable,  and  as  such  imme- 
diately indorsed,  as  if  it  had  been  drawn  payable  to  order,  and, 
as  soon  as  the  omission  was  discovered,  it  was  rectified  by  the 
proper  parties:  tlie  learned  Judge^  therefore,  who  tried  the 
cause,  left  it  to  the  jury  to  consider,  whether  the  words,  after- 
wards added,  had  been  originally  intended  to  have  been  in- 
serted, but  were  omitted  by  mistake ;  and,  the  jury  finding  this 
to  be  the  case,  it  was  ruled,  that  a  fresh  stamp  was  not  required. 
The  point  was  afterwards  brought  before  the  Court  of  King's 

(1)  French  v.  Patten,  9  ^MltyZSU  \6  East,  417.  Jacobs  ▼. Hart,  S  Star- 

(2^  Sanderson  v.  Symonds,  1  Brod.  kie,  N.P.C.  45.    Robinson  v.  Touray, 

&  Bing.  486.  1  Maule  Sr.  Selw.  917.   Robinson  v. 

{3)  3  Esp.  N.  P.  C.  846.  before  Tobip,  1  Storkie,  N.  P  C.  336. 

Lc  Blanc  J.,  cited  10  East,  435.|  and 


5«a  OfSUmfing,  {Ch^9. 


Bench*  on  a  motion  to  enter  a  nmisiiit,  and  tke  alteration 
adjudged  to  be  alloivsble  nnder  the  stamp  acts;  haTiiig 
made  merely  for  the  purpoae  of  rectifying  a  mistake  in  <lnnr- 
ing  the  Inll  contrary  to  the  intention  of  the  parlies. 


In  another  case^  which  occurs  upon  this  siAgect,  where 
an  action  was  brought  against  the  defendant  as  acceptor  of  a 
bUl  of  exchange  (1 )» it  appeased,  tint  the  defendant  and  another 
perMm,  being  indebted  to  the  plaintifl^  i^reed  to  give  him  a 
bill  of  exchange^  to  be  drawn  by  the  one  and  accepted  by 
the  other  (the  defendant) ;  instead  of  this  tfa^  sent  him  a  jin>- 
missory  note,  made  by  the  one  and  indorsed  by  the  crtfaer, 
which  the  plaintiff  imanediatriy  xetumed,  tiiat  it  might  Vie 
altered  into  a  bill  of  exdumge  according  to  the  agreement^ 
and  the  alteration  was  acoofdingly  made;  an  otgecdon  was 
taken,  on  the  ground  that  the  iBstruraent  nquired  a  ihesli 
stamp;  but  Lord  Ellenborough  C  J.  rulec^  tiiat  the  stamp 
impressed  was  sufficient  to  render  the  instrument  avmUble^ 
dnce  it  had  not  been  negotiated  as  a  promisscNry  note,  and  the 
alteration  might  be  treated  as  the  c<»rrection  of  a  mistake^  ac- 
cording to  the  terms  of  the  original  agreement. 

The  case  of  Cole  ▼•  Parkb  (2)  aflbrds  another  instance  of  the 
rectification  of  a  mistake,  in  a  bill  of  sale  of  a  shqx.    The  hHt 
of  sale^  in  reciting  the  certificate  of  registry,  stated  Chiemsejas 
the  port,  where  the  certificate  was  granted,  instead  of  Wey- 
mouth, and  in  this  state  was  executed,  but  the  mistiJiP,  bdng 
afterwards  discovered,  was  rectified  with  the  consent  of  all 
parties,  and  the   deed  delivered   afi'esh;   the  question  wa^ 
whether  this  second  delivery  made  a  new  stamp  necessary; 
Lord  Ellenborougfa  C.  J.,  in  delivering  the  jm^ment  of  the- 
Court,  referred  to  statute  26  6.  5.  c.  60.  s.  17.,  wfaidi  enacts, 
that  a  bill  of  sale  of  a  registered  ship,  which  does  not  tndy 
and  accurately  recite  the  certificate  of  registry  in  words  at 
length,  shall  be  utterly  null  and  void  to  all  intents  and  purposes. 
**  This  bill  of  sal^  therefore,  when  first  executed,  was,  fran 

(1)   Webber    v.     Maddodki,    5        (2)  l2£aftt,47l. 
Campb.  !• 
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the  mistake  in  the  recital  of  the  certiBoBte  of  registrjTt  lo  aU  ior- 
tents  and  purposes  null  and  void:  it  took  do  cfiect  whatever 
from  its  first  delivery;  and  the  stamp  impressed  vnpaa  itwa» 
wholly  inc^rative.  This  defect  arose  not  from  intenticnv 
but  from  mistake.  The  instrument,  as  first  executed^  was  not 
what  the  parties  meant  to  execute;  and  it  was  not  in  the  state^ 
in  which  it  was  at  first  intended  to  be>  till  it  was  altered.  This* 
is  not  the  case  of  substituting  a  new  and  second  contract,  in 
the  {dace  of  a  preceding  effectual  one^  upon  a  change  of  in^^ 
tention  in  the  parties ;  but  merely  making  the  contract  what 
it  was  originally  intended  to  have  been ;  and  in  such  a  case^ 
where  the  instrument  upon  its  first  execution  was  vwl  to  all 
intents  and  purposes,  where  its  insufficiency  arose  firom  ft 
mere  mistake^  where  in  cbnseqoaice  of  that  mistake  it  waa 
not  in  the  state^  in  which  it  was  intended  to  have  been»  when . 
if  was  so  executed,  and  where  upon  its  second  execution  it  is 
only  put  into  that  state  which  was  originally  intended^  we 
think  it  is  not  going  beyond  the  fidr  apurit  of  the  stamp^Iaws 
to  hold,  that  upon  such  second  execution,  bdng  the  first 
which  was  effectually  operative^  a  new  stamp  was  not  r^ 
quisite."  So^  the  mistake  of  an  agents  in  declaring  the 
interest  in  the  margin  of  a  policy  to  be  on  a  ship  by  a  wrong 
name,  may  be  rectified  by  inserting  the  true  name^  without  a 
firesh  stamp,  (1) 

'  Written  insftruments  have  been  admitted  in  evidence  with-  Unstamped 
out  a  stamp   in  certain  cases,   when  produced   merely    to  f^^^^^ 
prove    something  coDatenil,  and  not   for  the   purpose   of  purpoMt. 
being  enforced  between  the  parties,  and  when  it  was  not 
material  to  consider,  whether  the  instruments  were  good  or 
available  in  law.    In  the  case  of  Holland  q.  t  v.  Duffin  (2), 
which  was  an  action  to  recover  several  sums  of  money,  for- 
feited by  insuring  dckets  in  the  lottery,  contrary  to  the  statute 
22  6.  3.  c.  47.  s.  18,,  Lord  Kenyon  held,  that  an  instrument^ 
purporting  to  be  a  policy  of  insurance,  might  be  given  in  evi- 

(1)  Robinson  v.  Totirey,  I  Maule       (s)  Peake^  N.  P.  C.  57. 
&  Selw.  217.     Sawtell  v.  Loudon, 
5  Taunt.  559. 
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dence^  tlioiq|fa  not  stamped  as  a  policy;  for,  such  a  cootnacc  ia 
declared  by  the  act  lo  beiU^gal  and  void,  and  could  not  have 
been  intended  by  the  legislature  as  an  object  of  taxation. 
And  in  an  action  of  debt  for  bribery  at  an  election  under  statute 
2  G.2.  c.  24.  s.  7.  {l\  I»nl  EUenborough  C  J^  held; 
that  an  unstamped  promissory  note^  payable  to  the  defendant^ 
which  a  witness  said  he  had  pten  for  the  Fe-poyment  of 
money,  received  by  him  as  a  voter  fifom  die  defendant  (one 
of  the  candidates),  might  be  admitted  as  evidence  of  die 
transaction,  to  corroborate  the  testimony  of  the  witness* 

A  paper,  purporting  to  be  a  bill  of  exchange  or  promo- 
sofy  note,  may  be  given  in  evidence,  thouj^  unstamped, 
to  support  an  indictment  for  forgery,  or  for  uttering  widr 
a  knowledge  of  the  forgery  (2) ;  for  the  stamp  act?  hwg 
revenue  laws,  and  not  intended  to  aflect  the  crime  of  forgery , 
cannot  alter  the  law  respecting  it ;  the  8taoq>  is  not,  properly 
qpeaking,  any  part  of  the  instrument,  but  merely  a  mark  im- 
pressed on  the  paper,  to  denote  the  payment  of  a  duty,  and 
is  collateral  to  the  instrument  itsdE  (S)  And  if  a  ponson 
were  to  be  sued  for  a  penalty,  for  having  negotiated  an  instru- 
ment without  a  stamps  there  is  no  doubt,  but  that  the  nn* 
stamped  instrument  might  be  given  in  eridence,  notwidistand- 
ing  the  general  prohilntory  words  of  the  stamp  acts.  {^) 

An  unstamped  receipt  may  be  shewn  to  a  witness  as  a  me- 
morandum, in  order  to  refresh  his  recollection  of  a  bet  there 
stated.  (5)    An  unstamped  contract,  made  between  coomus- 
sioners  of  the  navy  and  other  persons,  containing  also  a  direc- 
tion by  the  commissioners  to  their  derks,  in  consequence  of 
the  contract,  to  issue  certificates  in  a  certain  form,  is  evidenoe 

(1)  Dover  v.  Blaestaer,  5  Etp.  N.  S  Bam.  &  Aid.  589.    See  Wbitwell 

P.  C.  93.  V.  Dimsdale,  Peake,  N.  P.  C.  1 68. 

(s)   Hawkeiwood's   case,   ir83.»  (3)   See   the  judlgDient  of  Mr. 

1  Leach,  Cr.  C.  S9S.,  S  East,  P.  C.  Jud^   Groee,  who   delivered    tlic 

955.S.C.  Lee^s  case,  1784,  l  Leach,  opiiiioa  of  the  JiMket  in  Recufists* 


Cr.  C.  S95.  n.  (a).    Morton's  case,    case,  S  Leach,  Cr.C.  815. 

1795,  s  East,  P.  C.  955.    ReculisU'        (4) 

case,  1796,  s  Leach,   Cr.  C.  811.        (5)  tUmbert  v.  Cohen,  4  £sp.  N. 

Davies'scase,  l796,s£ast»P.C.956.    P.C.21J.    Jacob  v.  Lindsay,  1 

460. 
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I         (^such  a  direction  having,  been  given,  though  not  evideuoe 

x         of  the  contract.  (1)     A  written  agreement,  for  which  an  acdon 

of  trover  is  brought,  and  which  is  produced  at  the  trial  by  the 

defendant,  is  not  inadmissible  in  evideoce  on  account  of  ihe 

wmtof  a  stamp.  (2)    An  unstamped  part  of  an  agreement 

is  admissible,  on  the  part  of  the  plaintiff,    as    secondary* 

^  evidence  of  the  agreemiait,  after  proof  of  notice  to  the  defend- 

I  ant  to  produce  the  stamped  party  whidi  is  in  hispossession  (3); 

and  there  can  be  no  (S£ferenoe  in    this  respect,  whether 

the  plaintiff  has  specially  decLired  upon  the  agreement,   or 

merely  oflfers  it  as  evidence  in  the  comse  of  the  cause. 

.  On  a  question  of  settlement  by  hiring  and  service,  idthongh 
a  gen^cal  hiring  cannot  be  presumed  fiom  the  mere  &ct  of 
service,  if  the  service  has  been  performed  under  written  artides 
of  agreement,  which  are  not  admissible  in  evidence  for  the 
want  of  a  proper  stamp»  yet,  where  the  question  is,  whether 
the  service  commenced  after  the  expiradon  of  the  articles, 
they  may  be  pn^)erly  inspected  for  the  purpose  of  ascertaining 
this  collateral  fiict,  whether  they  would  apply  to  the  subse- 
quent service.  (4)  In  an  action  for  the  non«ddivery  of  goods, 
if  the  contract  is  proved  by  parol  evidence  and  it  should 
appear  that  the  parties  made  a  contract  on  unstamped  paper, 
the  Court  may  inspect  the  instrument,  to  see  whether  it  apfriies 
to  the  goods,  which  ane  the  subject  of  the  action;  and  if  thejr 
are  not  included  in  the  contact,  the  parol  evid^ce  ^ould  be 
properly  admitted.  (5)  So»  in  an  action  for  money  lent, 
where  the  phuntiff  proved,  that  he  had  advanced  the  monqr 
to  the  defendant,  who  gave  him  a  note  for  the  amount  on 
unstamped  p^>er,  and  the  defence  was,  that  he  had  been 
induced  to  give  the  note  in  a  state  of  intoxication,  without 
having  received  any  part  of  the  monqr.  Lord  Ellenborou^ 
C.  J.  held,  that  the  note  might  be  inspected  by  the  jury,  as  a 


i 

i  (1)  Hedgei'scaiey  S8  Howell's  St    507.    Waller  ▼.  Honfidl,  i  Campb. 

i  Tr.  1544.  501. 

(s)  Scott  V.  Jones,  4  Taunt.  905.       (4)  R.  t.  Pendleton,  15  £asty449.. 
Gamons  v.  Swift,  X  Taunt    455. 

(5)  15  East,  455. 


(3) 
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ooBteoiporary  wnAof^  to  prore  or  dkgatove  tiie  firaod  impiiled 
todiepbdiitiftO) 


In  the  caie  of  The  King  v.  Pooley  (2),  the  prisonar  wbb  in- 
dicted under  the  ctatnte  7  O*  8*  c  50.  s.  1*,  whidi  makes  &  a 
capital  felony  fin*  any  pemxiy  emfdoyed  in  reoeiTing  kttenBy  to 
secsete  any  kttar  containing  fi  bank  note^  or  any  wanant  or 
draft,  &c  fer  the  payment  of  money.    It  i^pearedattlie  tnal^ 
that  the  drafi^  contained  in  the  letter,  adiich  the  priaoner  had 
seereted,  waa  dranm  abofe  ten  miks  from  the  banking-honae; 
the  priacmer's  comisd  then  objected,  that,  as  the  draft  was  on 
unstamped  paper,  it  was  not  a  valid  order  ibr  the  pajment  of 
money,  and  thewfeae  not  within  the  statute,  mi  wUdithe  pci- 
soner  was  indicted ;  and  theyfirande^  this  olgeetiaa  on  llie 
statute  SI  G;»  J.  c  S5^  the  fimith  section  of  which  exempt* 
from  stamps  only  such  orders  fer  the  payment  t^  mooey,  as 
are  drawn  on  a  banker  vesiding  within  tea  miles  of  the  plaee 
where  the  order  is  made,  and  the  idneteenth  section  provides, 
that  no  bUl,  note,  draf^  &e.  shall  be  pleaded  or  given  in  evi- 
dence in  any  court,  or  admitted  in  any  couit  to  be  good,  use- 
fid,  or  ava3able  in  law  or  eqniQr,  unless  they  are  written  on 
pi^ier  didy  stumped.    This  point  was  reserved  at  the  trial, 
and  the  case  was  afterwards  argued  beftHre  the  Judges  in  the 
Exchequer  Chamber ;  when  the  objection,  taken  on  the  part 
of  the  priscmer,  was,  first,  diatwhich  has  been  stated,  namelj, 
that  die  draft  in  questi<m  was  not  a  draft  for  the  psymoit  of 
money^  widiin  the  meaning  of  the  stat.  7  O.  S.  c  50.  s.  I«; 
and,  secondly,  that  the  indictment,  whidi  averred,  that  the 
draft  was  in  fi>rce  at  die  time  of  the  secretii^,  had  not  been 
pamnsed,  ms  finom  the  want  of  a  stamp  the  draft  had  never  been 
avadaUe.    Hie  opinkm  of  die  Judges  was  not  pnblicfy  de- 
dared  :  but  the  prisoner  recrived  a  pardon  for  the  offimoe 
diaiged  in  the  indictment;  and  he  was  afl^rwards  tried  on 
the  second  section  of  the_  same  act,  which  makes  it  a  ciqpital 
ofience  fi>r  any  person  to  rob  any  mail  of  a  letter  or  packet,  or 
to  steal  or  take  any  letter  fix>m  any  mail,  or  from  any  place  for 

(1)  Gregory  v.  jPraaer^  5  Campb.       (2)  5  Bos.  &  PuH.  511. 

454. 


^ 
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the  rempt  of  letters,  &c.(l)  It  was  objected  at  tlie  second  trial, 
that  the  draft,  before  mentioned,  being  on  unstamped  paper, 
could  not  be  received  in  evidence,  as  a  medium  to  shew,  that 
the  prisoner  had  stolen  the  letter ;  but  the  Court  over-ruled 
the  olgection,  being  of  opinion,  that  the  draft,  thoi]|^  un>« 
stamped,  might  be  admitted  in  evidence  for  collateral  purposes, 
though  not  for  the  purpose  of  recovering  the  money  men- 
tioned in  it,  and  the  evidence  was  accordingly  received. 
Here  the  paper  was  not  offered  in  evidence,  as  it  was  on  the 
former  trial,  as  a  draft  for  the  payment  of  money,  but  merely 
as  a  paper  contained  in  the  letter,  and  the  ftct,  of  the  prisoner 
having  this  paper  in  his  possession,  was  endence  against  him  ' 
of  his  having  stolen  the  lettef,  in  which  it  was  contained. 

An  objection,  similar  to  that  which  was  taken  on  the  for- 
mer trial  in  the  last  case^  was  again  taken  in  the  case  of  The 
King  rl  €Kllson.  (2)    The  indictment  was  for  feloniously  set- 
ting fire  to  a  certain  house  with  intent  to  defraud  an  insur- 
ance company ;  at  the  trial,  a  policy  of  insurance  was  given 
in  evidence,  on  the  part  of  the  prosecution,  by  which  the  pri- 
soner's goods,  in   a   house  there  described,   were  insured 
against  fire^  and  upon  this  policy  a  memorandum  was  indorsed, 
stating,  that  the  goods  insured  had  been  removed  from  the 
house,  described  in  the  policy,  to  another  house  mentioned  in 
the  memorandum,  in  which  last-mentioned  house  the  prisoner 
was  charged  with  having  committed  the  felony ;  the  policy  was 
properly  stamped,  but  the  memorandum  had  no  stamp ;  and 
the  objection  taken  for  the  prisoner  was,  that,  in  support  of  the 
charge^  it  was  essentially  necessary  to  shew,  that  there  subsisted 
a  legally  effective  contract,  and  that,  by  the  express  provision 
of  the   stamp^acts,  the  memorandum  in  question,  not  bdng 
stamped,  could  not  be  given  in  evidence,  or  be  good  or  avail- 
able in  any  manner  whatever :   and  a  distinction  was  drawn 
between  this  case  and  that  above-mentioned,  where  an  wi- 
stamped  foi^ged  instrument  was  admitted  in  evidence  against 

(I)  sBoi.  &  Pull.  315.     And       (8)  iTaaDt95. 
thifl  part  of  the  case  is  reported  in 
1  Bast»  Fl.  C,  addenda,  ziii. 
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die  party  duurged  with  having  foiged  it,  or  with  utteriog'  it 
knowing  it  to  be  forged.  The  point  was  reserved  for  the 
opinicm  of  the  Judges,  and  argaed  in  the  Exchequer-Chamber : 
and  judgment  was  afterwards  given  at  the  Old  Bailej,  that  the 
prisoner  should  be  discharged. 

Stimp  pK^  A  rq;ular  stamp  may  be  presumed  in  certain  cases.    If  an 

tumedy  when,   ngreem^it  is  in  the  possession  of  a  party  to  the  suit,  who  re- 
fuses to  produce  it  after  a  notice,  the  other  party  may  give  in 
evidence  a  copy  of  the  agreement,  without  proving  that  the 
original  was  duly  stamped;  the  party,  who  has  the  oiigktal 
in  his  possession,  may  prove  the  nqrative.  (1)    If  an  instm- 
ment,  which  ought  to  be  stamped,  is  proved  to  havebeen  lost, 
parol  evidence  of  its  contents  may  be  admitted  without  proof 
of  the  stamp  being  regular,  where  it  can  be  presumed,  firom 
the  circumstances  of  the  case,  that  the  instrument  was  duly 
stamped.  (2)     In  the  latest  case  upon  this  point,  on  a  question 
.  of  settlement  between  two  parishes  (3),  it  appeared,  that  an 
indenture  of  apprenUceship,  which  had  been  regularly  exe- 
cuted thirty  years  before,  was  delivered  to  the  appr^itice  at  the 
end  of  the  term,  and  lost;  that  a  premium  had  been  paid  with 
the  apprentice;  and  further,  that  the  parish,  in  which  he  had 
served  under  the  indenture,  had  for  many  years  treated  him 
as  one  of  their  parishioners ;  on  the  other  side,  it  was  proved 
by  the  deputy-register  and  comptroller  of  the  apprentice 
duties,  that  it  did  not  appear,  that  such  an  indenture  had  been, 
stamped  with  the  premium  stamp  or  enrolled,  from  the  time 
of  the  date  to  the  time  of  the  trial  of  the  appeal ;  but  the 
Court  of  King^s  Bench  were  of  opinion,  that  the  Court  below 
were  right  in  presuming,  that  the  indenture  had  been  properly 
stamped.    *<The  question   before   the  Justices,"  said  Lord 
EUenborough,  ^'was,  whether  the  presumption,  that  all  was 
ri^tly  done  after  the  lapse  of  so  many  years,  was  suffidently 
rebutted  by  the  negative  evidence  of  the  officer;  they  thou^^t 
not,  and  we  cannot  say  that  they  have  done  wrong;  for  the 

(i)  Crifp  V.  AndenoD,  1  8tarkie»    Caie»  151.    I  Bott  547.  &  C.  R.  t. 
N.  P.  C.  35.  Badby,  I  Bott,  549.  S.  P. 

(9)  R.  V.  Eatt  Knoyle,  Burr.  6et.       (3)  R.  y.  Long  Buckby,  7  £ast^4S. 
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presumption  of  law  is  to  be  favoured,  and  against  the  negative 
evidence  they  may  have  set  the  possibility  of  an  irreguhu*ity  in 
the  returns  made  to  the  office." 

If  an  action  cannot  be  brought  upon  an  agreement,  until  Defect  of 
it  is  stamped,  it  must  be  stamped  before  the  commencement  of  cured.' 
the  action :  but  if  it  is  an  agreement  which  may  be  stamped 
on  the  payment  of  a  penalty,  then  it  may  be  stamped  during 
the  action.  (1)     In  some  cases  the  legislature  has  declared, 
that  the  paper  cannot  be  stamped  after  it  has  been  written,  as  ^ 

in  Stat  S5  O.  S.  c.  63.  9.  14.  concerning  searinsurances  (2), 
and  in  stat.  31.  G.  3.  c.  25.  s.  19.  concerning  bills  of  exchange, 
promissory  notes,  &c.*  In  other  cases  it  is  declared,  that  a 
penalty  shall  be  incurred  by  writing  on  unstamped  paper; 
and  that  the  instrument  shall  not  be  available  in  evidence,  until 
the  duty  and  penidty  are  first  paid,  and  a  recapt  for  them 
produced,  and  until  the  instrument  is  marked  with  a  proper 
stamp.  (3)  Here  the  defect  may  be  cured  by  having  a  proper 
stamp  affixed,  which  may  be  done  by  pajring  the  duty,  toge- 
ther with  the  penalty  for  «ot  having  the  instrument  stamped 
within  the  time  limited.  (4)  In  otner  cases  the  legislature 
only  impose  a  penalty  for  not  having  the  instrument  duly 
stamped ;  and  in  these,  though  the  party  would  be  liablef  to 
a  penalty,  yet  the  paper  may  be  given  in  evidence,  though 
unstamped.  (5)    If  the  defendant  has  paid  money  into  couit 


(0  9  Ve 
T.  Bp.  of 


9  Ves.  S5S.  II  Ves.  595.    R.  c.  136.    a.  s.      Hunt   t.  iStevcai, 

Ip.  of  Chester,   8  Mod.   365.  3  Taunt  1 13. 

'  1  Stra.  6S4.  S.  C.  (4)  R.  T.  Bishop  of  Chester,  1  Stra. 

(8)  Roderick  t.  Hovil,  3  Campb.  6S4. 

103.  (5)  R.  ▼.  Pearce,  Peake»  N.  P.C. 

(5)  St.  5&6W.&M.C21.S.  11.  75. 
18  Aon.  St.  9.  c  9.  s.  25.  St.  37  G.  3. 


•  Althou^  the  stamp-act  of  the  48  G.  3.  c.  149.  does  not  in  express 
terms  require,  that  the  paper  shall  be  stamped  before  the  bill  or  note  is  writ-^ 
ten,  jet  as  the  3d  and  8th  sections  of  this  statute  oaofirm  and  adopt  all 
provisions  and  regulations  relating  to  former  duties,  the  clause  in  the  l9th 
sectidb  of  thf9  31  G.  3.  is  still  in  force.  The  34  G.  3.  c.  38.,  which  autho- 
rizes the  commissioners  to  stamp  bills,  &c.  after  they  were  drawn,  on  pay- 
ment of  a  penalty  Kras  only  a  temporary  act,  and  has  expired.  See  Bayley 
on  Bills,  p.  84. 

VOL.  I.   .  ,   M  M 
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in  an  actioa  oa  a  bill  of  exchange  (1),  or  has  by  his  plea 
admitted  letters  of  admimstfation,  (of  which  the  pUmtil^  as 
administrator,  made  profert,}  (2)  he  cannot  object  to  ^ 
stamp  as  insu£Eicient  The  payment  of  mone^  in  the  one 
case^  and  the  plea  in  the  other,  admits  the  validity  of  the 
instrument 

AgreementSy         The  stat.  48  G  3.  a  149.  (3),  one  of  the  prindpal  acts  relating 
]J^?|^^      to  standi  duties,  enacts,  that  every  agreement,  minute  or  memo* 

randum  of  agreement,  (not  particularly  exempted,)  that  is  made 
in  Eaghuid  under-hand  only,  or  made  in  Scotland  without  any 
clause  of  r^^istmtion,  is  liable  to  a  stamp  in  proportioQ  to  the 
number  of  words  contained,  when  the  sulgect^mattor  is  c^  tlie 
value  of  iOL  or  upwards,  whether  the  same  shaU.  be  obIj 
•evidence  of  a  contract,  or  obligatoiy  upon  the  parties  from  iti 
•being  a  written  instrument. 

A  written  paper,  delivered  by  an  ancdonaer  to  a  \Mdder, 
to  whom  lands  were  let  by  auction,  contmiing  the  descripticn 
'of  the  lands,  the  term  for  whidi  they  were  let  to  the  bidder, 
-and  the  rent  payable^  is  not  such  a  minute  of  the  agreeuMDt 
•as  requires  a  stamps  unless  it  is  signed  by  some  of  the  parties 
^nr  by  Che  auctioneer;  nor  is  it  such  a  writing,  as  wiD  exclude 
parol  evidence  (4);  but  if  signed  by  the  auctioneer,  tuad  deli- 
vered to  the  bidder,  it  ou^  to  be  stamped  (5)  A  conlract  of 
marriage  may  be  proved  by  unstamped  letters;  the  statute 
evidently  applying  to  sudi  matters  only  as  are  the  subject  of 
pecuniary  calculation.  (6) 

An  sgreement  is  to  be  stamped  in  proportion  to  the  num- 
ber of  words  which  in  contains,  not  according  to  the  number 
of  items  f^eed  upon.     But  if  the  parties  add  another  item 

(1)  Imel  V.  Benjamin,  5  Campb.  (4)  Ramsbottom    t.    7\Bnfari4Ke^ 

.    40,  S  Auule  &  Selw.  454.    Ingram,  t. 

(S)  Tbynne  v.  Ftotherbe,  S  Maule  Lea,  8  Campb.  581 .    Adams  v.  Fair- 

&  Selw.  $63.  bain,  8  Starlde,  N.  P.  C.  t77. 

(s)  See  alio  SL  85  G.  5.  c.  5S.  s.  5.  (S)  Ramsbottom    v.   Moitley,  t 

St.  55  0. 5.  c.  90.  g.  1 .  6.  St  37  G.  5  Maule  &  Selw.  445. 

c  9a  8. 1. 6.  (6)  Orford  ?.  Cole^    a  Stailde^ 

N.  P.C.551. 
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to  an  Bgreemeat  which  is  abeady  complete,  and  which  has  been 
executed  between  them,  an  additional  stamp  ought  to  be  an-  « 
nexed  to  make  such  new  item  available.  As,  if  two  persons 
lay  a  wager,  and  write  it  down  in  the  form  of  an  agreement, 
whidi  is  stan^d,  and  afterwards  by  another  agreement,  in- 
dorsed on  the  first,  they  consent  that  the  bet  shall  be  douUed ; 
here  there  ought  to  be  two  agreement-stamps,  or  the  party 
cannot  recover  on  the  last  bet«(l)  A  written  acknowledg- 
ment of  the  payment  ol  money,  stamped  as  a  receipt,  is  evi- 
dence of  the  fact  of  payment,  although  there  may  be  other 
writing  on  the  same  paper  amounting  to  an  agreement,  pro- 
vided this  does  not  in  any  maainer  control  or  qualify  the 
haner  part  (2) ;  it  b  evidence  also  of  the  amsideratioii,  on 
which  the  money  was  paid^  if  the  consideration  is  stated  in 
the  receipt  (8) 

A  cognovit,  being  a  mere  adcnovdedgment  of  an  account 
without  any  mutuality,  does  not  require  a  stamps  But  if 
there  be  any  thing  of  agreement  beyond  the  mere  authority 
to  enter  a  cognovit,  then  a  stamp  becomes  necessary.  Thusy 
where  the  defeniknt  gave  a  cognovit  to  the  plaintiff  oa  ^un- 
stamped paper,  by  which  he  agreed  to  coi^s,  that  tfaepkdaliff 
had  sustained  damage  in  the  action  to  the  «noimt  of  SOkp 
on  which  no  judgment  was  to  be  entered,  unless  the  defeadttit 
made  de&ult  in  payment  of  the  sum  of  5L  by  instabneots, 
together  with  costs  to  be  taxed  the  Court  held,  that,  in 
consequence  of  die  terms  which  had  been  added,  the  papet 
in  question  amounted  to  an  agreement;  but  that  it  was  an 
agreement  for  less  than  20/.,  and  therefore  not  liable  to  a 
stamp.  (4<) 

(1)  Robson  V.  Hali^Peake,  N.PXI.  (9)  Grey  y.  Smith,  1  Csmpb.  287. 

1S7.    Lord  Keayon  is  said  to  have  (5)  Watkiiu  t.  Hiewlett,  l  Brod.  & 

beep  of  opinion,  tfcst  the  plaintiflT  Qing.  l. 

nrifl^  recover  on  the  origM  bet.  (4)  Ames  v.  Hill,  8  Bos.  Sc  Pull. 

But  the  plaintiff  was  nonsuited  on  150.  Reardon  T.JSwaby,  4  East  iss 

another  point                                 ^  S.  P. 

m 
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Exemptions.         The  following  particulars  are  exemptfcd  firom  stamp-duties 

imposed  on  agreements,  (1)  . 

Memorandum       1.  Any  label  or   memorandum    containing  the   beads  of 
o  msurance.     ^QgufgD^;^  ^  ]^  made  by  the  Royal  FxcJiange  Assurance  ami 

London  Assurance. 

entfor  ^.  Memorandum  or  agreement  for  granting  a  lease  or 
tack,  at  rack-rent,  of  any  land  or  tenement,  under  tbe  yeaily 
rent  of  5/. 

Whether  a  particuhur  agreement  is  to  be  oHisidered  as  a 
lease,  (in  which  case  it  vrili  require  a  lease-stamp,)  or  merely 
as  qn  agreement  for  a  lease,  must  depend  entirely  on  the  in- 
tention of  the  parties,  as  it  is  to  be  collected  fh>m  the  whole 
of  the  instrument  (2)    If  the  words  are,  that  the  one  party  does 
tbeveby.  demise,  &c.  or  that  the  other  party  siall  have,  &c  and 
no  other  iirords  appear  to  qualifytheexpressaoo^they  are  tobe 
construed  as  a  lease.  (3)    And  where  the  instrument  appears  to 
have  been  intended  to  transfer  a  present  interest,  or  where  it 
contains  words  of  present  demise,  without  any  shing  to  shew 
that  the  parties   had    in  contemplation  a  mere  esecutory 
CPntr^ict,  the  instrument  will  be  considered  as  an  actual  lease, 
notwithstanding  there  may  be  a  stipulation  for  execntioiga  sub- 
sequent lease  under  seal.  (4)     If  indeed  the  words  do  not  im« 
port  immediate  possession,   (as  where  it  is  agreed,  that  the 
party  sfiall  have  and  enjoy  the  land,  &c.)  such  a  stipulatioQ 
would  warrant  the   conclusion,   that  the  instrument  was  in- 
tended, not  as  of  itself  a  perfect  lease,  but  as  an  agreement  for 
a  lease.  (^) 

(1)  St.  48  G.  3.  c.  149.    See  also  54.    fiaiter  ▼.  Brown,  2  BladL.  975. 

St.  95  G.  3.  c.  58.  8.  5.  St  55  G.  5.  Barry  t.  Nugent»  cited  5  T.  R.  165. 

c.  50.  s.  1.6.    St  57  G.  5.  c.  90.  167.    Pool  ▼.  Bentley,  8  Campb. 

s.1.6.  98€.  IS  East,  168.    S.C.    Ten^KSt 

(S)  Morgan  v.  Bissell,  3  Taunt,  v.  Rawliog,  I5£ast>  is.  Doedeak 

65.  Walker  ▼.  Groves,  15  East,  244. 

(5)  Drake  ▼.  Munday,  Cro.  Car.  (5)  Doe  dem.  Jackson  v.  Asb- 

807.    Maldon's  case,  Cro.  £1.  33.  burner,  5  T.R.  165.   CooreT.CIan^ 

5  T.  R.  167.  2  T.  R.  759.    Doe  dem.  Bromfickl 

(4)  Harrington  v.  Wise.  Cro.  £1.  v.  Smith,  «  East,  550. 
486.    Tisdala  v.  Sir  W.  Essex,  Hob, 
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S.  Memorandum  or  agreement  for  the  hire  of  any  labourer.  Agreement  for 
artificer,  manu&eturer,  or  menial  sen^uit.  '  vant. 

An  agreement  for  the  assignment  of  an  apprentice  from  one 
master  to  another  is  not  within  the  meaning  of  this  clause; 
the  term  <<  hiring^'  not  being  applicable  to  an  apprentice.  (I) 
tf  such  a  written  agreement  is  unstaqlped,  it  cannot  be  ad- 
mitted in  evidence,  nor  can  parol  evidence  of  the  terms  be 
received. 

4.  Memorandum,  letter,  or  agreement  made  for  or  refatrng  ACTeementforr 
to  the  sale  of  any  goods,  wares,  or  merchandize.  '^^  ^^fi^*' 

Upon  this  clause  it  has  been  determined,  that  an  agree-  i-  Meaning  of 
meftt  by  the  defendant  to  take  a  share  of  some  goods,  which  or  relating  uk 
had  been  bought  by  the  plaintifi^on  their  joint  account,  and 
to  pay  for  them  at  a  certain  time,  is  ah  agreement  relating  to 
the  sale  of  goods,  and  therefore   exempted  from  a  stamp 
duty  (2) ;  so  also  is  an  agreement  by  a  broker  to  indemnify  his 
principal,  for  whom  he   bought  goods,  frcmx  any  loss  on  a= 
re-sale  (S) ;  or  a  guarantee  for  the  payment  of  goods,  which  a 
third  person  was  about  to  purchase  to  a  certain  amount  (4) ; 
or  a  receipt  for  the  price  of  a  horse  containing  a  warranty  of 
soundness  (5) ;  or  an  agreemoit  to  cancel  a  former  agreement     i 
respecting  a  sale  of  goods,  and  for  the  future  sale  of  good^ 
upon  different  terms,  {sy 

A  letter  from  a  principal  ta  his  factor,  containing  -  bilts  of 
exchange  drawn  upon  the  &ctor,  and  engaging  to  provide  for 
the  bills,  if  certain  goods  in  the  factor's  hands,  or  about  to  be 
placed  there,  remained  unsold  when  die  bills  should  become 
due,  is  not  untbin  the  exoepticMi  ol  the  act,  and  requires  a 


(1)  R.  T.  St.  Pfturs,  Bedford,  e    342.    Watkins  t.  Vince,  S  Starkie, 
T.  R.  453*     R»  v.  Ditdbingfaam^  4  N.  P.  C.  369. 

T.  R..769.  (5)  Skrine  ▼•  Elmore,  2  Campb. 

(2)  Venning  v.  Leckie»  IS  East,  7.  407. 

(3)  Cuiry  T.  EdeiMor.     3  T.  R.  (6)  Whitworth  v.  Crockett,  sStark*. 

524.  N.P.C  431. 

(4)  Warrington  v.  Furbor,  s  East, 

M  M  S 
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stamp.  (1)  The  Court  held,  that  the  descriptioii  ia  the  act  is 
confined  to  instruments^  whidi  have  the  sale  of  goods  ior  their 
primary  object,  and  that  the  primary  object  of  the  ktter  in 
question  was  the  obtaining  of  mcmey  upon  a  pledge  ofgooitf 
intended  to  be  placed  in  the  fiictoPs  hands. 

2.  Smleo  An  agreement  for  the  making  of  machinery  at  a  fixied 

8^'^^       price  was  oonsideredy  in  the  case  of  Buxton  ▼•  BedaU  (2),  to 

be  not  within  the  ^cemption ;  on  the  ground,  that  it  is  not  a 
contract  for  J  or  relatifig  tOj  the  side  of  goods,  but  relating  to 
the  makifig  of  goods,  and  for  work  and  labour  to  be  done.  (2) 
The  language  of  the  exempting  dause^  ^  MenxMrandum  or 
agreement  for,  or  rehiting  to,  the  sale  of  any  goods,  wares,  or 
merchandise,''  is  expressed  in  terms  the  most  general  and 
comprehmsive ;  and,  perhaps,  on  reconsideration,  may  be 
thotig^t  to  extend  to  contratts,  rehtii^  to  the  sale  of  goods^ 
whidi  are  to  be  made  by  the  seller  beAire  their  defiveiy,  no  leas 
than  to  contFBCts  for  the  sale  of  jgoeds  already  made.  It  may 
be  observed  further,  that  thetnieprindpleand  ground  of  deci- 
sion in  the  case  of  Towers  V.  Sir  J.  Osborne^  (on  the  authority 
(tf  which  the  case  i^  Buxton  V.  Bedall  was  detenmned,)  does 
not  appear  to  be  inconsistent  with  sudi  a  oonstmdioii*  The 
Court  of  King's  Bench  there  held,  that  a  contrabt  far  a  cha- 
riot, which  a  person  had  bespoke^  was  not  a  ccmtmot  for  the 
purchase  of  goodsi  but  for  the  making  of  aomethtug  not  in 
existencci  and  therefore  not  within  the  I7th  section  of  ^  sta^ 
tute  of  frauds ;  for  that  section  speaks  of  acceptance  of  part  of 
the  goods  as  oneof  the  requisites  to  bind  the  bargain,  and  is  sup- 
posed therefore  not  to  extend  to  those  cases,  in  which  the  sab- 
jectp-matter  of  the  ccmtract  is  incapable  of  ddivery  and  of  part- 
aooeptaoce.  (S)  But  in  the  exempting  dause  of  the  stamp-act, 
nothing  is  said  relative  to  the  delivery  of  the  goods,  nor  is  there 
any  reason  for  supposing  that  the  legislature  intended  to  make 

(l)  Smidi  ▼•  Cator,   9  Barn,  ft  termiiied  th«  point  on  the  ambori^ 

Aid.  778.  of  Towers  ▼•  Sir  J.  Otbome,  a  one 

(S)  3  Easty  307.  on  shewing  cause  on  the  statute  of  finands.    Sec  t^s 

afsainst  a  new  trial.  The  only  Judges  case  stated,  in  ch.  s.  sect.  l. 

present  were  Mr.  Justice  lJawrence»  (3)  See  Groves  v.  Buck,  3  Maiile 

and  Mr.  Justice  Grose ;  and  they  do-  &  iSelw.  179. 
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a  distinctioiiy  with  respect  to  stamping,  between  contracts  for 
the  sale  of  goods  ordered  to  be  made,  and  contracts  fiirsuchaa 
are  already  made.  It  constantly  happens,  that  the  subject* 
matter  is  not  at  the  time  of  the  contract  in  the  state  in  which  it 
is  to  be  deliyered ;  in  some  cases  more  is  to  be  done,  than  in 
others;  but  still  the  contract  appears  to  relate  to  the  sale  of 
goods,  although  the  goods  may  not  be  at  the  time  of  the  pur- 
chase in  a  complete  state  for  delivery.  And  this  is  the  con^ 
stmctiont  which  the  Court  of  Common  Pleas  has  put  upon  the 
clause  in  question,  in  the  late  case  of  Wilks  ▼•  Atkinson  (1), 
in  which  it  was  detecmined,  that  a  contract  for  the  purchase  of 
a  quantity  of  linseed  oil  was  not  liable  to  a  stamps  d^though  the 
<m1  had  not  been  madey  but  was  to  be  prqpared  out  of  raw  ma- 
terials in  the  seller^s 


t:»,:<-J-^:i:i[t: 


An  agreement  fiyr  the  sale  of  at>p»  growing  on  certain  «•  Sale  of 
lands,  to  be  deUvered  aibrwards,  has  been  determiDed  to  be  <^'^''*^ 
an  agreement  for  an  interest  in  land,  and  is  therefore  not 
exempted  as  a  sale  for  goods.  (2)  In  the  case  of  Waddington 
▼•  Bristow,  Mr.  Justice  Chambre  said,  **  Though  I  admit  that 
a  contract  for  the  sale  of  so  many  hops  as  twenty-two  acres 
osaght  produce  to  be  delxfered  at  a  distant  dqr^  migfat  foil 
inthin  the  exemption  of  the  act,  notwithstanding  the  hops  were 
not  in  the  state  of  goods  at  the  time  of  the  contract  made,  yet 
I  cannot  think  the  present  agreement  within  the  ezenq[>tiony 
since  it  gives  an  interest  to  the  vendee  in  the  produce  of  the 
vendor's  land.''  But  where  the  owner  of  a  close,  crojqped  with 
potatoes,  agreed  to  sell  them  at  a  certaiil  rate,  and  the  pur- 
chaser was  to  take  them  up  immediately,  the  Court  of  King's 
Bench  held,  that  this  agreement  was  not  for  any  interest  in  the 
land  (5);  and  the  distinction,  taken  between  this  and  the  two 
cases  just  mentioned,  was,  that  there  the  contracts  were  for  the 
growing  crops  of  hops  and  grass,  (and  therefore  the  purchasers 

(0  «  Taont  11.  1  ManhaU,  41S.  &  Pull.  457.    Croiby  t.  Wadswortb, 

And  see  the  opinions  of  Lord  AU  6  East,  609.    Emmerson  v.  Heeiis, 

▼anley  C.J.  and  Chambre  J.  in  Wad-  S  Taunt.  38. 

dington  v.  Bristow,  S  Bos.  &  Pull.  (5)  Parker  v.  Staniland,  11  East, 

454.  362. 

(2)  Waddington  v.  Bristow,  2  Bos. 
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of  the  oops  had  an  immediate  interest  in  the  land,  while  the 
crops  were  growing  to  matority,)  bat  here  the  hmd  was  to  be 
considered  as  a  mere  warehouse  fcnr  the  potatoes^  dll  the  par- 
chasers  coold  remoire  them,  which  was  to  be  done  Inmiediatdy. 
So,  where  the  agreement  was  to  sell  all  the  potatoes  growing 
<m  a  certain  piece  of  land  of  the  defisndant,  and  the  plaintiff  to 
dig  them  up  and  carry  them  away,  the  Cknirt  held,  that  the  con- 
tract was  confined  to  the  sale  of  the  potatoes  as  mere  rhattt^ 
and  that  nodiing  else  was  in  thecontemplatioaof  tfaqsarties*  (1) 

Agreementfor      5*  Memorandum  or  agreement  made  between  the  master 
^^^'*  and  mariners  cl  any  ship  or  vessel  fi>r  wages,  on  any  voyags 

coastwise  fiom  port  to  port  in  Great 


]^i^  6.  Letters  containing  any  agreement  (not  befcre  exempted) 

containiqg    .    Jq  respect  of  any  merchandise,  or  evidence  of  such  an  agree^ 

ment,  which  shall  pass  by  the  pos^  between  merchants  and 
other  persons  carrying  on  trade  or  ooounerce  in  Great  Britain, 
and  residing  and  actually  being  at  the  time  of  sending  snch 
letters  at  the  distance  of  50  miles  firom  each  other.  (2) 


A  letter  written  by  one^  who  managed  another  person'* 
trade,  to  a  creditor,  promismg  to  pay  a  debt  which  arose  in 
the  rq|;ular  course,  has  been  held  fo  oome  within  the  letter  and 
siHrit  of  this  eicemption.  (3) 

(1)  Warwick  t.  Bruce,  9  Blaule  (5)  M'Kenzie  t.  B«ki»  5  T.  R. 
A  Sclw.  205.  176. 

(2)  Leigh  V.  Banner,  1  £sp.  N. 

P.  C.  409.     StaU  52  G.  9.  C.  51. 


CHAP.  X. 

Of  the  AdmissibiUtt/  of  Parol  Evidence  to  ej^pkun,  vary, 
or  discharge  Written  Instruments. 

T^HE  order  in  which  it  is  proposed  to  treat  of  this  intri- 
cate and  extensive  subject,  is.   First,  to  consider  in  what 
cases  parol  evidence  is  admissible  to  explain  ambiguities  in 

17 


Sect^  1.]    to  explain  Written  Instruments. 

written  instruments ;  Secondly,  whether  parol  evidence  is  ad* 
tniiqaiKlft  to  add  to»  vary,  or  discharge  written  instruments;  and^ 
Thirdly,  to  consider  the  rule  of  evidence  on  this  subgect,  estalH 
lished  in  courts  of  equity. 
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Sect.  I. 


Of  the  Admissibility  of  Pard  Eoidence  to  explain  Ambiguities. 


The  first  section  treats  of  Ambiguities,  latent  and  patent, 
and  of  the  adnussibility  of  evidence  of  usage  as  explanatory  of 
ancient  grants  and  deeds. 

There  are  two  sorts  of  ambiguities  of  words,  says  Lord 
Bacon  (l);  the  one  is  called  ambigidtas  latens,  the  other 
ambiguitas  patens.  The  first  occurs,  where  the  deed  or 
instnuQent  is  sufficiently  certain  and  free  firom  ambiguity, 
but  the  ambiguity  is  produced  by  evidence  of  something 
extrinsic,  or  some  collateral  matter  out  of  the  instrument; 
the  latter  kind  is  such  as  appears  on  the  &ce  of  the  iostru- 
ment  itselE 


Ilrst,  with  respept  to  latent  ambiguities. 

A  latent  ambiguity,  which  is  raised  by  extrinsic  evi-  Latent 
dence,  may  be  explained  in  the  same  manner.  -  Thus,  if  a  ■"°"*8""y- 
person  grant  his  manor  of  S*  to  one  and  his  heirs,  so  fiur  there 
appears  to  be  no  ambiguity ;  but  if  it  should  be  proved,  that 
the  grantor  has  the  manors  both  of  South  S.  and  North  S., 
this  ambigul^  is  matter  in  &ct,  and  parol  evidence  maybe 
admitted  to  shew,  which  of  the  two  manors  the  party  intended 
to   convey.  (2)      So,  it  was  resolved  in    Lord   Cheyney's 


(l)  Bac  Elem.  rule  S3.    The  sub*  Sugden  in  his  Law  of  Vendors  and 

ject  of  th  is  chapter  has  been  treated  Purchasers, 

of  by  Mr.  Roberts  in  his  Treatise  on  (S)  Bac.  Elem.  rule  S3, 
the  Statute  of  Frauds,  and  by  Mr. 
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case  (I)^if  a  person  has  two  sons  both  baptized  by  the  name  of 
Jc^  and  ooDodTuig  that  the  ekkr,  who  had  beenkmg  absent, 
is  dead,  derises  his  land  by  his  will  in  writing  to  his  son  gene- 
rally) and  in  truth  the  elder  is  living,  in  this  case  the  younger 
son  may  in  pleading  or  in  evidence  allege  the  devise  to  baa, 
and,  if  it  is  denied,  he  may  produce  witnesses  to  prove  his 
jbther's  intent,  that  he  thought  theother  was  dead ;  or,  that,  at 
the  time  of  making  his  will,  he  named  his  son  John  the 
younger,  and  the  writer  left  out  the  addition.    No  inconvem- 
enoe,  adds  Lord  Coke^  can  arise^  if  an  avennoit  be  taken 
in  such  a  case;   for  he  who  sees  the  will,   by  which  land 
is  so  devised,  cannot  be  deceived  by  any  secret  avennentr 
when  he  sees  the  devise  to  the  testator^s  son  John,  generally « 
he  ought  at  his  peril  to  enquire,  which  son  the  testator  in- 
tended, which  may  easily  be  known  by  him,  who  wrote  the 
will,  and  by  others  who  were  privy  to  the  uitent;  anc^  i^no 
direct  proof  can  be  made  of  his  intend  there  the  dense  is  void. 
for  its  uncertainty* 

Mistd^e  ID  When  a  devise  in  a  will  is  to  a  person,  designated  by  a 

Christian  and  surname  without  any  other  description,   and 
no  such  person  appears  to  daim  the  legacy,  or  to  have  been 
known  by  the  testator,   parol  evidence  may  be  admitted  to 
shew,  that  both  the  names  have  been  mistaken  by  the  per- 
son, who  took  the  instructions  for  the  will;  as,  in  tbe  esse  of 
Beaumont  v«  Fell  (2),  where  a  l^;acy  was  beqoeadied  to 
Catharine  Eamley,  and  the  name  of  the  person,  who  claimed 
the  legacy,  was  Gertrude  Yardley,  the  Court  established  the 
claim,  observing  how  very  material  it  was,  that  no  such  per- 
son as  Catharine  Earnley  chained  under   the  wilL     Here^ 
there  was  no  ambiguity  on  the  &ce  of  the  will,  but  the  latent 


(n  5  Rep.  6S.  b.  See  also  Alt-  (3)  t  P.  Wins.  140.  See  aho 
hWs  case,  8  Rep.  J  55.  Hob.  58.  Dowset  v.  8weet»Ambl.l75.  Brad- 
Jones  T.  Newman.  1  Blackst.  60.  wm  v.  Haipur,  Ambl.  574.  Pancms 
Harris  ▼.  Bp.  of  Lincoln,  S  P.  Wms.  ▼.  PariODs,  l  Ves^jun.  S6«.  3  Ves. 
136.  Careles»  t.  Careless,  I  Men-  398.  Smith  v.  Coney,  6  Ves.  4S. 
▼ale,  584.  Doe.  dem.  Westlake  v.  Doe  dem.  Cook  t.  Danrers,  7  East, 
Westlake,  4  Bariui&  Aid.  57.  505. 
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aitihigaily  was  introdiiced  by  extriiific  erideiiDe^  and  the  same 
kmd  of  evidenoe  also  shewed,  that  there  was  a  person  of  the 
name  of  Ctertmde  whom  the  testator  called  Gatty,  wfaidi 
name  the  perocMi,  who  drew  the  will,  miMook  for  Katly ;  in  this 
case^  therefore,  as  pan>l  evidence  Was  admitted  to  shew  the 
latent  ambiguity^  parol  evidence  was  also  admitted  to  espkin 
it  So,  where  the  testator  bequeathed  his  stddc  in  a  particiilar 
fund,  and  it  appeared,  that  he  had  not,  at  the  time  of  making 
his  will  or  afterwards,  any  stdck  hi  that  ftuid,  halving  sold  onl 
some  time  before  and.  purchased  into  another  ftmd,  evidence 
was  adibitfeed  to  shew,  whence  the  misttdtearose^  and  tbs  legacy 
was  satisfied  out  of  the  new  fund,  hito  Whidi  the  testator  had 
purchased.  (1)  So^  where  the  devise  was  ^ofoSmyfiurmmid 
lands  called  IVogues-fiurm,  now  in  the  wenfoikm  ofJL  C,** 
the  Court  of  King's  Bench  were  dearly  of  opinion,  that  two 
doses  in  the  occupatbm  of  L*  M.f  but  forming  a  part  of 
Trogues^fiirm,  would  pas^  under  the  devise ;  and  that  a  writ* 
ten  notice  firom  the  testator  to  L«  M.  had  been  pxo|)erly  ad- 
mitted in  evidence^  to  shew  that  he  considered  diem  as  pared 
of  his  fiurm  called  Trogues*ftrm*  (fi)  Here  the  devise  was 
si^ciently  comprdiensive  to  indude  the  whde  of  the  lands^ 
and  ought  not  to  be  narrowed  by  the  defective  description  of 

« 

the  occupation* 

In  the  instances,  which  have  beoi  just  mentioned,  it  is  to  Evidence,  to 
be  observed,  that,  unless  the  evidence  had  been  admitted,  the  ^^  * 

will  could  not  have  taken  effect.  In  the  first  case,  no  peraanr 
was  to  be  found  corresponding  with  the  description  in  the  de- 
vise ;  in  the  second,  the  testator  had  nopropertj^  in  the  fimds, 
out  of  which  he  appointed  the  legacy  to  be  paid ;  and  in  the 
third,  if  the  closes  in  question  were  not  to  be  induded  as  part 
of  the  devised  fiirm,  the  word  '^  alF'  in  the  devise  would  not  be 
satisfied.    And  the  questioii  on  the  admissibility  of  parol 


(1)  Selwood  V.  Mildmayy  3  Ves.  Soutfaeniy   i  Maule  &   Selw,  S99. 

S06.    See  4  Ves.  676.    l  Bro.  Ch.  Doe   dem.  Beaoh  t.  Lord  Jersey, 

C.  472,     Andrews  v.  DobsoD»    1  iBarii.&AId.550.  Doe  dem.  Harm 

Cox,  Ch.  C.  435.  V  Greatbedy  8  Bast.  105. 

(s)  Goodtitle  dem*  Radford  v. 
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evideiioe,  in  such  caaes^  will  depend  prindpally  upon  dbis, 
namelyy  whether  the  evidence  is  necessary  to  give  an  eflfective 
operation  to  the  devise,  or  whether,  without  that  evidence, 
there  appears  to  be  sufficient  to  satisfy  the  terms  of  the  devise^ 
and  the  intisntion  of  the  testator  as-expressed  on  the  £sice  of 
the  wilL  If  the  testator  has  left  property,  whidi  ocvneBponds 
with  the  description  in  the  will,  extrin^  evidence  b  not  ad- 
missible to  shew,  that  he  intended  to  include  other  proper^ 
not  within  that  description,  (1) 

I.  Withrereiw      In  the  cate   of  Whitbread  v.  May  (2),  where   the  tes- 
CTg^totbe      fg^j^^  having  devised  all  his  estates   in  trust  fiir  his  son 

for  life  with    remainder    over  in   strict    settlement,   &c» 
by  a  codicil  afterwaxds  revoked   his  will   ^  so  &r  as   it 
related  to  kis  estate  at  Lushill,  in  the  county  of  V^lts,  and 
Heame  and  BucUand,  in  the  county  of  Ken^  which  he  de- 
vised to  his  son  in  fee^"  it  i^peared^  that,  at  the.  tune  of  the 
devise,  the  testator  had  lands  in  the  parish  oC  Heome  and  in 
.  several  odier  parishes,  all  which  he  had  purchased  by  oneoon^ 
tract  from  one  person ;  evidence  was  then  offered  to  shew,  that 
the  testator,  by  the  description  of  his  *^  estate  at  Hearne^ 
meant  to  designate  and  include  not  only  the  lands  in  that 
parish,  but  also  all  the  other  lands  which  he  had  purchased  at 
the  same  time.    This  evidence  was  received    at   the  triaf, 
subject  to  the  opinion  <tf  the  Court  above ;  and  the  Cbuit  of 
Common  Pleas  were  afterwards  equally  divided  in  opinion  oik 
(lie  question  of  its  admissibility. 

In  a  much  later  case,  however,  the  case  of  Doe  on  the  de-» 
miae  of  Sir  A.  Chichester  v.  Oxenden  (3)^  which  was  veiy 
similar  to  the  last,  the  Court  <^Conunon  Pleas  adjudgedsuch 
evidence  to  be  inadmissible.  The  question  there  was,  whether, 
on  a  devise  of  the  testator's  ^^  e^iaU  ofAshUmi^  parol  evidence 
could  be  admitted  to  shew,  that  the  testator  intended  by  that 

(0  I^oe'  dem.  Brown  v.  Brown,  (8)  8  Bos.  &  Pull.  593. 

n  East,  441.    Doe  v.  Oxenden,  5  (S)  z   Taunt.    147.     Doe   dem. 

Aunt.  147.    Doe  dem.  Tyrrell  v.  Browne  v.   Greening,   5  Maule  & 

Lyford,4Maule&Selw.550.    l^t-  Selw.    171.     Besumont   ▼.   Fields 

ler  V.  Dalrymple,  8  Mcrivale.  419.  i  Barn.  &  Aid.  847. 
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description  to  devise  all  his  maternal  estate,  wluch  consisted 
of  two  manors  in  the  parish  of  Ashton  and  another  manor  in 
the  adjoining  parish ;  the  Court  of  Common  Pleas,  after 
hearing  two  arguments,  determined  against  its  admissibflity. 
The  Chief  Justice,  Sir  James  Mansfield,  in  delivering  the 
judgment  of  the  Court,  after  premising,  that  he  had  felt  coi;h 
siderable  doubts  on  the  subject  in  consequence  of  the  case  of 
Whitbread  v*  May,  in  which  case  the  Court  was  equally 
divided  on,  the  admissibility  of  parol  evidence^  adverted  to  the 
case  of  Beaumont  V.  Fell(l),  and  to  the  similar  case  of  Dowset 
V.  Sweet  (2),  and  observed  on  these  cases,  that  although  it 
was  not  expressly  stated  to  have  been  necessary  to  receive 
the  evidence  in  order  to  give  efifect  to  the  will,  yet  that 
ground  <^  determination  might .  be .  inferred.  **  It  will  be 
found,'*  said  the  Chief  Justice^  *'  that  the  will  would  have 
had  no  operation,  unless  the.  evidence  had  been  received. 
But,  in  the  case  now  before  the  Court,  the  will  has  an  ef- 
fective operation  without  the  evidence  proposed;  everything 
will  pass  under  it,  that  is,  in  the  manor  or  parish^  or  what 
he  would .  naturally  call  his  Ashton  estate.  This  will  be 
an  eflfective  operation ;  and,  this  being  so^  the  case  in  this 
respect  differs  from  all  the  others;  because  in  them  the  evi- 
dence was  admitted  to  explain  that,  which  without  such  ex- 
planation could  have  had  no  operation.  It  is  safer  not  to  go 
beyond  this  line.  Only  those  premises,  therefore,  will  pass 
under  the  devise,  which  are  in  the  manor  or  parish  of 
Ashton." 

Soon  after  this  decision  of  the  Court  of  Conunon  Pleas,  the 
devisee  brought  an  acdon  of  ejectment  against  the  heir  at  law, 
and  offered  at  the  trial  the  evidence  before-mentioned ;  on  the 
rejection  of  which,  a  bill  of  exceptions  was  tendered;  and  the 
case  was  brought  up  to  the  House  of  Lords  on  a  writ  of 
error.  (3)    The  question  on  the  admissibility  of  the  evidence  * 

wqs  referred  to  the  Judges :  and  Lord  Chief  Justice  Gibbs  de- 

(1)  Vid  supr.  538.  (s)  Doe  dem.  Oxeaden  v.  Sir  A. 

(9)  Ibid.  '    Chichester^  4  Dow.  es. 


5M  Of  the  AdmsnhiUty  of  Parol  Evidence,  [Cb.  10. 


thdr  onaniiiMHis  opuuon,  Aat  the  evi^(enoe  oo^  not 
to  be  admitted    '*  The  courtB  cllmw,**  said  Ae  CSiirf  Jnsdoe, 
^  haye  been  jealous  of  the  adimssimi  of  extrinsic  efidcnce  to 
explain  the  intentioR  of  a  testator;  and  I  knor  onlj  of  one 
case  m  irhich  it  is  permitted,  thai  is  where  an  amfaiguij^  is 
inCioduoed  by  esetriasic  drcmnstsices.    Ther^  firam  die  ne- 
cessity of  die  case,  enlriiittc  evidence  is  admitted  lo  explain  llie 
amiNgiiity?  fixresanyle,  where  a  testator  devises  his  estate  of 
Bkckacref  and  has  two  estates  called  Bbi^acv^   evidence 
must  be  admitted  to  shew,  which  of  die  Bkckaores  is  meant ; 
so  if  oae  devises  to  his  son  John  Thomas,  and  he  has  two  sons 
ofihe  name  of  John  Thmnas,  evidence  must  be  received  to 
shew,  which  of  them  the  testator  intended.    And  so^  dso,  if 
one  devises  to  his  nephew  WiUiam  Smith,  and  has  no  nepliew 
answering  the  desciytion  in  aB  lespects^  eridenee  must  be  ad- 
mitted to  shew,  whidi  nephew  the  testatormeant  I7  «  dsso^y- 
tion  not  striedy  applying  to  aay  nq>hew.    The  ambigiuty 
there  arises  from  an  extrinsic  &et  or  CHoomsitaiioe,  and  tlie 
admission  of  evidence,  to  explain  the  ambiguity,  is  necessary 
togireeftctto  the  wfll,  and  it  is  od|y  in  such  a  ease  that 
extrinsic  evidence  can  be  repeived*    Itisofgreat  impcxtanoe^ 
that  the  admission  of  soA  extrinsic  evidmce  shoold  be  avoided, 
where  it  can  be  done,  that  a  pm!«haaer  or  an  hev  at  law  nmy 
be  able  to  judge  from  the  instrmnent  its^  what  lamb  mre  or 
are  not  ai&cted  by  it    Here  the  devise  is  of  all  the  devisor's 
estate  at  Ashton,  (Ibr  there  is  no  difference  between  die  words 
^  estate  <^  Ashton''  and  <<  estate  at  Ashton,")  and  he  has  an 
estate  at  Ashton  which  satisfies  the  description.    It  is  tniey  be 
has  other  lands^  which  come  to  him  along  widi  hia  estate  of 
Aflhton :  but  they  are  not  therefore  comprised  in  die  iamb 
*^my  estate  of  Ashton.'^    If  a  testator  should  devise  his  huida 
of  or  in  Devonshire  or  Somersetshire,  it  would  be  inqpossflile 
to  say,  that  you  ought  to  receive  evidence,  that  his  intentioii 
was  to  devise  lands  out  of  diese  coundes ;  and  for  die  same 
reason,  when  die  testator  here  describes  die  lands  as  his  estate 
of  Ashton,  you  cannot  receive  extrinsic  evidence  to  extend  thb 
to  odier  bmds  not  of  Ashton.*' 
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In  the  case  of  Thomas  ▼«  Thomas  (1),  where  the  testator  i.  With  refer- 
had  devised  to  his  granddaughter  Maiy  Thomas  of  Lledi-  devUee. 
Uoyd  in  Merthyr  pansh,  it  appeared,  that,  at  the  time  <^  his 
death)  be  bad  a  grand-dau^ter  of  the  name  of  Elinor  Efans, 
iJfi»  of  the  lessors  of  the  plaintifl^  who  lived  in  the  place  and 
parish  named  in  the  will,  and  also  a  greatpgranddaughter, 
Msiy  Thomas»  the  defiendant,  the  only  person  of  that  name 
in  the  fiunily,  but  who  lived  in  another  place,  and  had  never 
been  in  Merthyr  parish ;  the  plaintiff's  counsel  at  the  trial 
o£B9red  parol  evidoice  to  shew,  that  the  person,  who  drew  the 
will,  had  made  a  mistake  in  the  name  of  the  devisee;  and  Mr. 
Justice  Lawrence  received  the  evidence  (2),  subject  to  the 
opinion  of  the  Coi^rt  above  on  its  udmissihilily ;  but  as  the 
jury  were  of  opinion,  that  the  name  had  not  been  inserted  by 
jmistak^  and  therefore  found  for  the  defendant  on  the  first 
cpynt^  which  laid  the  demise  from  Elinor  Evaqs,  the  admissi- 
bility of  this  evidence  did  not  afte^rwards  form  any  part  of  the 
aiguiQent*  After  this  finding  of  the  jury,  the  questi^  was 
betwfoen  Mary  Thomas  and  the  plaintiff  on  a  demise  firom  the 
hdr  at  law*  wd  in  this  stage  of  the  cause  the  defendant's 
CQinwl  oflfered  evidence  of  declarations- made  by  the  devisor 
prevjous  to  the  making  ci  his  will,  cspressive  of  his  regard 
for  the  plaintiff,  aiid  of  his  intention  of  giving  her  the  premises 
in  dispute.  But  this  evidence  was  r^ected,  on  the  gnmnd^ 
•that  nothing  d^ors  the  wiU  could  be  received,  to  sh^w  the 
intention  of  die  testator,  which  conld  only  be  fi<^ee(ed  from 
ihe  words  of  the  will  itself  after  d^  rempva}  of  iRiy  latent 
ambiguity  in  die  description  oS  pemtHjis  or  other  terms,  in  the 
lirill.  And  this  opinim  was  afierwiwds  affirmed  by  Ae  4(]!om:t 
of  Kingfs  Bench.  *<  If  thore  had  hem  no  person,"  said  Lord 
|j[enyon#  '^  to  answer  the  description  of  granddaugbt^*  K-viog 
at  IJ^chlloyd  in  Merthyr  parish,  X  should  ha^  nqjected  the 
descriplian,  and  have  sajd^  that  the  devis^  an^^  to  Mary 
Thomas :  but  it  appears,  that  there  is  another  person  answer^ 
diat  piprt  of  the  description,  who  is  also  in  another  part 


(1)6  T.  R.  671.  Andise  Lord  (3)  See  8  ViQ,  Ab.  SIS.  pLsS.; 
Walpole  T.  Ld.  Cholmonddey,  7  andkampBhirev.nerce^3Vei.8l6.9 
T.R,  US.  citedbyl4iwreaceX,6T.R.678. 
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of  die  will  an  object  of  the  testator^s  boun^.  Then,  » there 
are  two  parts  of  the  description  not  answering  to  Mary 
Thomas,  who  is  named  in  this  clause  of  the  will,  we  are  kft 
to  conjectare,  who  was  meant  by  the  devisor;  bat  the  law  will 
not  allow  an  heir  at  law  to  be  disinherited  hj  ooiqectaie* 
And  with  regard  to  the  other  question  respecting  the  rqectkn 
of  evidence,"  added  Lord  Kenyon,  ^  it  was  properly  re- 
jected ;  the  siq>po8ed  declarations  having  been  made  by  tlie 
testator,  long  before  the  will  was  made:  but,  had  they  been 
made  at  the  time  of  making  the  will,  I  should  have  thought 
them  admissible  evidence.'' 

^   Secondly,  with  respect  to  patent  ambiguities. 

Pttoit  am-  If  a  danse  in  a  deed,  or  will,  or  any  other  instnunent^  is  9b 

^^  ^'  ambiguously  or  defectively  expressed,  that  a  court  of  law, 

which  has  to  put  a  construction  on  the  instrument,  is  unable 
to  collect  the  intention  of  the  party,  evidience  oC  the  decbor- 
-ation  of  the  party  cannot  be  admitted  to  ^cplain.his  intenticMi ; 
but  the  clause  will  be  void  on  account  of  its  uncertiunty.  In 
many  cases  an  4S^iparent  uncertainty  may  be  removed  by  col- 
lecting the  general  intention  from  other  passages  in  the 
writii^  so  as  to  make  the  whole  consistent;  or  by  a  reference 
to  some  event,  or  some  other  writing,  or  some  medium  cf  ex- 
planation, adverted  to  in  the  instrument  But  wiien,  after 
comparing  the  several  parts  of  a  written  instrument,  and  col- 
lecting all  the  lights  which  die  writing  itself  supplies,  the  in- 
tenti^m  of  the  parties  still  appears  to  be  uncertain,  pan^  evi- 
dence of  their  intention  is  not  admissible.  ^  Andiigiiilas 
patens,**  says  Lord  Bacon  (1),  (that  is,  an  ambiguity  apparent 
on  the  deed  or  instrument,)  *<  cannot  be  hdped  by  ayerm^it ; 
and  the  reason  is,  because  the  law  will  not  couple  and  mingle 
matter  of  spednhy,  which  is  of  the  h^er  account,  with  matter 
of  avennent,  which  is  of  inferior  account  in  law;  for  that  were 
to  make  all  deeds  hollow,  and  subject  to  averment,  and  so  in 

(l)  Btc.£leni.rule25.    Doedem.    SSO,    Lord  Cbolroondeley  v.  Liord 
Tyrrell  v.  Lyford,  4  Maule  &  Selw.    Clinton,  2  Merivale,  345. 
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eflfect  to  make  that  pass  without  deed,  which,  the  law  appoints, 
sliaU  not  pass  but  by  deed.  It  holds  generally/'  he  adds, 
'*  that  all  ambiguily  of  words  within  the  deed,  and  not  out  of 
the  deed,  may  be  helped  by  construction,  or  in  some  cases  by 
election,  but  never  by  averment,  but  rather  shall  make  the 
deed  void  for  uncertain^.'' 
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And  in  the  case  of  a  will,  if  any  deidse  is  expressed  doubt-  Uncertainty  jn 
folly  and  with  uncertainty,  the  only  construction  which  it  is 
capable  of  receiving,  is  by  comparing  it  with  the  other  parts 
of  the  will :  the  declarations  of  the  testator  are  not  admissible 
to  remove  the  apparent  ambiguity,  or  to  explain  his  intenticm. 
As,  for  example  if  the  devise  is  to  ^^  one  of  the  sons  of  J.  S/," 
who  has  several  sons,  such  an  uncertainty  in  the  description  of 
the  devisee  cannot  be  explained  by  parol  {Nroof.  (1)  So  in  a 
case^  where  the  testator  made  dispositions  in  his  will  to  several 
persons,  among  others  to  his  wife  and  niece,  who  were  the 
only  women  mentioned  in  the  will,  and  then  devited  *^  to  her'' 
a  particular  estate  for  life,  the  question  was,  whether  parol 
evidence  could  be  admitted,  to  shew  which  of  the  two  was  in- 
tended: the  Lord  Chancellor  refused  to  receive  it,  on  the 
ground,  that  it  would  tend  to  put  it  in  the  power  of  witnesses 
to  make  wills  for  testators;  the  Court  held,  that  though  the 
term  *^  her''  was  rehttive^  it  was  to  be  referred  in  this  case  to 
the  wife,  because  in  other  parts  of  the  will  it  seemed  to  relate 
to  the  wife ;  but  expressly  excluded  the  parol  evidence  oflered 
to  explain  die  will.  (2) 


A  blank  in  a  will,  for  the  devisee's  name,  is  an  instance  of  OmusioD  of 
iqyparent  ambiguity,  and  parol  evidence  cannot  be  admitted  "^""^  ^"  ^^' 
to  shew,  what  person's  name  the  testator  intended  to  insert  (3) 
But  on  a  bequest  to  a  person,  whose  surname  was  maitioned 
with  a  blank  left  for  the  Christian  name,  the   party,  who 
dumed  the  legacy,  was  allowed,  not  only  to  prove  acts  of 

(1)  fl  Vem.  6S4.  8  Rep.  155.  a.  ral,  8  Atk.  S59.    Castiedoo  v.  Titr- 

(s)  Cattleton  v.    Turner;   cited  ner»  5  Atk.257.    Hunt  ?.  Eort,  5 

s  Vet.  917.  Bro.Ch.C.«li. 
(3)  Bajrlis  v.  the  Attorneygene- 
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kindness  and  constant  affection  on  the  part  of  the  Aermwd, 
but  to  shew  fbrther,  that  the  testator  had  said,  ^^  he  vould 
provide  for  him,  and  that  he  had  left  him  sometfaing  by  Us 
will."  (1)  And  in  another  case,  where  only  one  initial  appeared 
in  the  will,  the  bequest  being  "  to  Mrs.  G.'*  without  any  other 
description,  the  Chancellor  referred   it  to  the  master  to  re* 
ceive  evidence,  to  shew  who  was  the  person  intended  to  be 
described  by  that  initiaL  (2)     The  distinction  between  these 
cases  is,  that  in  the  former  there  is  no  description  whatever 
of  a  devisee,  and  whether  the  testator  had  selected  any  person 
as  the  object  of  his  devise  is  entirely  micertain  on  the  iaoe 
of  the  will ;  but  in  the  two  last  cases,  the  testator  has  given 
some  description,  and  though  it  would  iqqiear  too  slight  and 
general  for  the  information  of  strangers,  yet  to  persons  wdl 
acquainted  with  the  testator,  it  mi^t  be  sufficiendy  ibll  and 
distinct;  in  the  first  of  these  two  cases,  the  testator  m^kt 
not  have  known  the  Christian  name;  in  the  other,  the  de- 
scription in  the  will  might  have  been  ^e  only  one,  by  which 
the  testator  used  to  designate  the  cUdmant. 

Omission  in  When  a  blank  is  left  in  a  written  agreement,  which  need 

■  ■ 

written  instni-  ^ot  have  been  reduced  into   writing,  and  would  have   been 
ments.  .     ,  . 

equally  binding,  whether   written   or   unwritten,  (as   if  the 

agreement  were  to  deliver  goods  to  the  amount  of  less  dian 

ten  pounds,  and  a  blank  were  left  for  the  quantity  of  goods 

to  be  delivered,)  in  such  a  case,  it  is  presumed,  in  an  adkin 

for  the  non-performance  of  the  contract,  parol  evidence  mig^t 

be  admitted,  to  shew  the  quantity,  for  which  the  parties  agreed: 

for  a  memorandum  in  writing  was  not  required  in  this  case  by 

the  statute  of  frauds,  and  the  proposed  evidence  would  not 

.    contradict  any  part  of  the  written    agreement,    but    merely 

supply  an  omission,  where  nothing  need  have  been  expressed. 

And  where  a  written  instrument,  which  was  made  professedly 

to  record  a  £u;t,  is  produced  as  evidence  of  that  fiurt,  which 

it  purports  to  record,  and  a  blank  appears  in  a  material  part, 

the  omission  may  be  supplied    by  other  proof.     Thus;,  if  a 

(1)  Price  V.  Pa^,  4  Ves.  680.  (S)  Abbott  v.  Massic,  5  Vcs.  148. 
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bishop's  regbter  were  to  be  produced  in  evidence,  for  the  pur- 
pose of  shewing  a  presentation  by  a  patron,  under  whom  the 
pkiintiff  claims,  and  on  the  production  of  the  register  a 
blank  should  appear  in  the  place  where  the  patron's  name 
is  usually  inserted,  the  presentation  might  be  proved  in 
some  other  way  (1);  as  by  a  witness,  who  was  present,  and 
heard  the  presentation.  So,  in  the  case  of  a  surrender  of  a 
copyhold  by  a  steward,  if  there  is  any  mistake  in  the  entry, 
that  is  only  matter  of  fact,  and  the  courts  of  law  will  in  that 
case  admit  an  averment,  that  there  was  a  mistake  either  as  to 
the  lands  or  uses.  (2) 

Thirdly,  as  to  the  admissibility  of  evidence  of  usage,  to  ex«  Usage,  to  ex. 
1  •  .         1  1  olain  ancient 

plam  ancient  charters  and  grants.  duuten» 


grants,  &C. 


In  the  construction  of  written  instruments,  words  are  to 
be  understood  according  to  their  common  and  general  ac- 
ceptation at  the  time,  when  the  instrument  was  made  (3),  and 
with  reference  to  the  nature  of  the  subject.  If  the  language 
in  ancient  charters  is  become  obscure  from  its  antiquity,  or 
die  ccmstruction  is  doubtful,  the  constant  and  immemorial 
usage  under  the  instrument  may  be  resorted  to  for  the  pur- 
pose of  explanation  (4),  though  it  can  never  be  admilied  to 
control  or  ocmtradict  the  express  provisions  of  the  instrument. 
Such  continued  usage  is  a  strong  practical  exposition  of  the 
meaning  of  the  parties.  And  modem  usage,  of  forty  or  fifty 
years*  duration,  is  evidence  not  only  for  that  period,  but  evi- 
dence from  which  it  may  be  presumed,  if  nothing  is  shewn 
to  the  contrary,  that  the  same  course  was  pursued  in  earlier 
times.  (5)     Even  in  the  case  of  an  act  of  parliament,  univer- 

(!)  Bishop  of  Meath  v.  Lord  Bel-  12a    R.  ▼.  Mayor  of  St.  Alban's, 

field,  1  Wils.  315.  IS  East,  559.    R.  ▼.  Mayor,  &c.  of 

(9)  Towers  v.  Moor,  2  Vera.  98.  Stratford-upon-Avon,  14  East,  348. 

(3}  Yaiigb.  Rep.  169.    Com.  Dig.  R.  v.  Mayor,  &c.  of  Chester,  1  Maule 

^  tit.  rarols,  (A).  Sc  Selw.  loi.    Mayor  of  London  v. 

(4)  R.y.Varlo.  Cowp.S4S.    Gape  Long,  1  Campb.  9t«    Chad  v.  Til- 

V.  Handley,  5  T.  R.  988.  n.     R.  v.  sed,  3  Brod.  k  Bing.  406. 
Bellringer,  4  T.  R.  810.    R.  v.  Os-       (5)  By  Richardson,  J.  2  Brod.  Sc 

bourne,  4  East,  3S5.    Bailiff,  &c.  of  Bing.  409. 
Tewkesbury,  v.  Bricknell,  S  Taunt 
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^  sal  usage  has  been  referred  to  as  a  proper  expositor^  where 
the  language  is  doubtful.  (1)  Lord  Coke,  in  commentmg 
on  the  statute  of  Gloucester,  says,  that  when  any  claimed 
before  the  justices  in  eyre  any  franchises  by  ancient  diar- 
ter,  if  the  words  were  general,  and  a  continual  possession 
was  [deaded  of  the  franchises  claimed,  or  if  the  claim  was  by 
old  and  obscure  words,  and  the  party  in  pleading  expounded 
them  to  the  court,  and  averred  continual  possession  according 
to  that  exposition,  the  entry  was  ever,  inquiraiur  st^per  pos- 
sessionem et  usum  /  *^  and  this,''  adds  Lord  Coke,  *^  I  have  ob- 
served in  divers  records  of  those  eylres,  agreeably  to  that  old 
rule,  optimus  interpres  rerum  iisus"  (2)  And  the  mufona 
txnirse  of  modem  authorities  fully  establishes  the  rule»  that, 
however  general  the  words  of  ancient  grants  may  be,  they  are 
to  be  construed  by  evidence  of  the  manner,  in  which  the  thing 
has  been  always  possessed  and  used,  (d)  Tbu^  oa  an  inform- 
atien  to  set  aside  an  election  to  a  perpetual  curacy,  it  ap- 
peared that  the  impropriate  rectory,  out  of  whicli  the  curacy 
arose,  had  been  granted  in  trust  for  die  use  of  the  parishioners 
and  inhabitants  of  a  parish  for  ever ;  on  the  part  of  the  rda* 
tors  it  was  insisted,  that  the  right  of  nomination  to  the  vicarage 
ought  to  be  confined  to  inhabitants  paying  scot  and  lot^  or  to 
persons  paying  to  church  and  poor;  and  on  the  part  of  the 
defendants,  tiiat  it  extended  to  all  house-keepers  in  general  ; 
Lord  Hardwicke,  in  delivering  his  judgment,  said,  **  that 
some  sort  of  limitation  was  allowed  by  both  sides  to  have  been 
put  by  usage  on  the  liberality  of  the  grant,  and  that  in  the 
construction  of  ancient  grants  and  deeds  there  is  no  better 
Way  of  construing  them,  than  by  usage ;  and  cantemporanea 
exposttio  is  the  best  way  to  go  by :"  and  since  in  this  case  there 
was  evidence  of  house-keepers  having  constantly  voted.  Lord 
Hardwicke  held,  that  this  usage  ought  to  prevail.  (4) 

(1)  Sheppard  v.  Gosnold,  Vaiigh.  (4)  The  Attomej-general  v. 
169. ;  and  see  R.  v.  Scott,  S  T.  R.  Parker  and  others,  5  Atk.  576.  The 
104.  Attornejr*generaI  v.  Forster,  lo  Vei. 

(2)  S  Inst.  S82.  355. 

(5)  Weld  V.  Hornby,  7  East,  199. 
R.  V.  Osbourne,  4  East,  527. 
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Nor  does  it  make  any  difierence  with  respect  to  the  admis-*^ 
sibility  of  eridence  of  immemorial  usage,  for  the  purpose  of 
explaining  and  construing  ancient  instruments,  whether  the 
instrument  be  a  charter  granted  by  the  crown,  or  merely  a 
private  deed.  Thus,  in  the  caseof  Withnell  v.  Gartham  (1), 
where  the  question  was  on  the  construction  of  an  ancient  deed, 
granting  to  the  minister  and  churchwardens  of  a  parish  the 
power  of  appointing  a  schoolmaster,  whether  all  the  church- 
wardens must  concur,  or  whether  the  act  of  the  majority 
was  sufficient,  and  the  jury  found  the  usage  to  be  in  fa- 
vour of  the  appointment  by  a  majority,  Lord  Kenyon,  in 
speaking  of  the  usage,  and  adverting  to  an  argument  which 
had  been  insisted  on,  (namely,  that  the  Court  ought  to  re* 
ject  the  evidence  of  usage,  because  the  instances  proved 
were  not  as  ancient  as  the  deed,  and  also  because  usage 
cannot  be  let  in  to  explain  a  private  deed,)  said,  that  if  the 
first  reason  were  sufficient  to  reject  the  usages  it  would  be 
difficult  to  know,  how  fiu*  such  an  objection  might  extend. 
In  many  cases  a  party  undertakes  to  prove  a  custom  from  the 
time  of  legal  memory,  but  that  proof  is  generally  established 
by  evidence  of  fiu^ts  done  at  a  much  later  period.  And  as  to 
the  second  objection.  Lord  Kenyon  said,  there  was  no  dif- 
ference in  that  respect  between  a  private  deed  and  a  king's 
charter ;  in  both  cases  evidence  of  usage  might  be  given  to 
expound  them* 

Tlius,  also,  in  a  late  case  (2),  in  an  action  for  entering 
the  plaintiff's  close,  where  the  defendant  pleaded,  that  the 
close  was  copyhold,  and  justified  under  a  grant  from  the 
lord  and  by  the  command  of  the  copyholder;  in  support  of 
this  plea  the  defendant  proved,  that  the  person,  under  whoni 
he  justified,  and  all  those  whose  estate  he  had,  for  a  long 
course  of  years,  bad  constantly  taken  the  forecrop  of  grass 
and  pasturage  from  the  close,  and  then,  by  court  rolls  of  the 
manor,  proved  admissions  to  a  copyhold  tenement  "  of  three 

(l)6T,R.  388.  752.      Lord  Petre  v.  Blencoe,    4 

(2)    Stammers  V.  DixoD,  7  East,    Gwiil.  H84. 
SOO.    Wjulley  v.  Bayliss,    5  Taunt. 
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acres  of  meadow/*  (which  was  admitted  to  be  the  dose 
in  question,)  but  every  other  benefit  of  the  land,  except  the 
forecrop,  had  been  enjoyed  by  those  from  whom  the  plainftiff 
claimed.  Mr.  Justice  Heath,  who  tried  the  causey  was^  of 
opinion,  ^'that,  although  the  terms  of  the  surrender  and 
admission  were  sufficiently  comprdiensive  to  pass  the  soil  and 
freehold,  yet,  as  in  ancient  grants  the  legal  import  migbt  be 
restrained  by  long  and  concomitant  usage,  whidi  mi^t  be 
taken  as  evidence  of  the  original  intent  of  the  parties  in 
making  the  grant,  so  here  the  grant  might  be  restrained  by 
the  recdved  usage,  and  only  pass  the  forecrop,  which  would 
not  carry  the  soiL**  And  the  Court  of  King's  Bench  agreed 
in  this  construction  of  the  written  evidence.  The  terms  of 
the  admissions,  they  thought,  were  not  incompatible  with  tlie 
plaintifPs  right,  and  might  receive  a  consti*ucti(m  confi^rmable 
to  the  usage. 

Evidence  u  Courts  of  law  as  well  as  courts  of  equity  wiU  admit  evidence 

esute  of         of  the  situation  and  drcumstances  of  the  parties,  for  the  pur* 
P^'^^  pose  of  assisting  them  in  putting  a  construction  on  wills,  thai 

are  not  clearly  expressed ;  as,  in  the  case  of  Mastars  ▼•  Mas- 
ters (1),  where  the  testator,  after  having  bequeathed  a  I^acy 
to  the  poor  of  two  hospitals  in  Canterbury,  (naming  them,) 
bequeathed  another  sum  in  his  codicil  ^<  to  all  and  every  the 
hospitals,''  the  second  bequest  was  adjudged  not  to  be  vMl  fin- 
uncertainty,  but  to  have  been  intended  for  all  the  hospitals  in 
Canterbury,  as  it  appeared  in  evidence,  that  the  testator  \ived 
in  Canterbury,  and  had  in  his  will  taken  notice  of  two  hos- 
pitals in  that  city. 

It  may  often  be  of  importance  to  inquire,  what  estate  the 
devisor  or  grantor  had  at  the  time  of  making  his  deed  or  will ; 
for  the  construction  may  vary,  in  some  cases,  accordii^  to 

(1)  1  P.  Wins.  420.    See  also  Har-  1  T.  R.  701.     Selwood  t.  Mildmaj, 

ris  y.  Bishop  of  LiDcoln,  2  P.  Wms.  5  Ves.  310.    6  Ves.   596.     15  Ves. 

135.    Sir  J.  Eden  v.  Earl  of  Bute,  174.    15  Ves.  514.   Herbert  v.  Reid, 

3Bro.  Pari.   C.  79.    Doe  v.  Burt,  \6Ve^,4Bl. 
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the  estate  or  quantity  of  interest  in  the  subject-matter.  ( 1 )  If  a 
person  grant  an  estate  for  life  generally,  without  saying 
whether  for  his  own  life  or  for  the  life  of  the  grantee,  evidence 
is  achnissible  to  shew,  what  interest  the  grantor  had  in  the 
premises ;  for  if  he  was  tenant  in  fee,  the  grantee  would  have 
an  estate  for  his  own  life ;  but,  if  he  was  tenant  in  tail  or  for 
life  only,  then  the  grantee  would  have  an  estate  for  the  life  of 
the  grantor.  (1)  Or,  if  a  testator  bequeath  such  a  sum  in  a 
particular  stock,  it  will  be  a  specific  legacy,  if  he  has  that 
stock  at  the  time  ;  not  specific,  if  he  has  it  not.  (1)  Evidence 
is  therefore  admissible,  in  such  a  case,  to  sh^w,  what  was  the 
state  of  property  at  the  time  he  made  his  will ;  and  the  con- 
struction upon  the  will  is  one  way  or  the  other,  according  to 
the  result.  So,  in  the  case  of  Doe  on  the  demise  of  Freeland 
V.  Burt  (2),  where  the  question  was,  whether  a  cellar,  for  the 
recovery  of  which  the  action  was  brought,  passed  under  a 
lease  fi'om  the  lessor  to  the  defendant,  as  appurtenant  to  a 
yard,  which  was  described  in  the  lease  by  its  abuttals,  and  as 
having  been  late  in  the  occupation  of  A. ;  evidence  was  ad- 
judged to  be  admissible,  on  behalf  of  the  plaintiff  to  shew, 
that  the  cellar  was,  at  the  time  of  the  execution  of  the  lease, 
in  the  occupation  of  another  tenant  B. ;  here  the  defendant 
claimed  the  cellar,  not  as  specifically  demised,  but  as  appur- 
tenant to  the  demised  yard,  upon  the  general  maxim  of  law, 
**  ciffus  est  sdum^  ejus  est  usque  ad  ccetum  et  ad  inferos  ;''  and 
the  proposed  evidence  would  clearly  shew,  it  could  not  have 
been  the  intention  of  the  parties,  that  the  cellar  should  pass 
by  the  lease  to  the  defendant  "  Where  there  is  a  convey- 
ance in  general  terms,''  said  Mr,  Justice  BuUer,  **  of  all  that 
acre  called  Blackacre,  every  thing  which  belongs  to  Blackacre 
passes  with  it ;  and  then  the  rule,  which  has  been  mentioned, 
primd  facie  obtains ;  but  whether  parcel  or  not  of  the  thing 
demised,  is  always  matter  of  evidence." 


(1)  See  Mr.  Justice  Bavley's  judg-    Lord  Jersey,  2  Brod.  Sc  Bing.  551. 
roent,  in    Smith    v.    Uoe     dem.       (2)  1  Term.  Rep.  701. 
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Another  case,  in  which  evidence  of  the  state  and  amount  of 
the  testator's  property  has  been  admitted,  is  the  case  of  Fon- 
nereau  v.  Pojmtz  (1);  where  Lord  Thuriow  received  the  evi- 
dence, not  to  omtrol  a  bequest,  which  was  distinctljr  and  ac- 
curately described,  but  because  it  was  unoertaiD,  upon  die 
whole  context,  whether  the  testator  meant  so  much  per  amnam 
or  so  much  as  a  gross  sum.  Lord  Thuriow  dedded  the  case, 
as  a  case  of  amlMguity.  And  Lord  Alvanley,  in  observing  on 
this  case^  says  (2),  *<  Lord  Thurlow's  only  doubt  was,  whether 
parol  evidence  was  admissible  to  ascertun,  whether  the  ies* 
tator  did  not  mean  capital,  but  ke  had  no  doubi  he  must  knam 
idl  the  circumstances  cf  his  t[ffairsJ*{S)  In  the  constnictuuiy 
'  however,  of  wills  free  from  ambiguity,  the  g^ieral  rule  is» 
that  evidence  of  the  value  of  the  estate  devised,  or  of  the 
amount  of  the  testatoi's  property,  will  not  be  admitted  in  order 
to  raise  an  argument  in  &vour  of  a  particular  construction  ; 
whatever  may  be  the  amount,  the  geuend  rule  ofooostnictiou 
must  prevail.  (4) 

In  the  case  of  Smith  v.  Doe  on  the  demise  of  the  Earl  of 
Jersey  (5),  lately  decided  by  the  House  of  Lords  on  a  writ  of 
error,  where  the  principal  quesdcm  was  on  the  execution  of  a 
power,  in  a  deed  of  marriage-settlement,  by  which  the  settler 
was  authorized  to  demise  by  indenture  such  premises  as  were 
then  leased  for  lives,  &c.  and  so  as  the  ancient  accustomed  rents 
were  reserved,  &c  and  so  as  the  lease  contained  apower of  re- 
entry for  non-payment  of  the  rent  reserved,  &c.,  the  House  of 
Lords  determined,  it  was  allowable  to  prove,  that  the  usual  and 
accustomed  form  of  leases,  (by  which  the  estate,  s^ed  in  the 
marriage-settlement,  had  been  demised,  as  well  before  as  after 
the  date  of  the  settlement,}  had  contained  a  conditional  proviso 

(i)  1  Bro.  Ch.  C.  47S. ;  cited  and  Cowp.  835.      Standen  v.  Standen, 

commented  on  by  Mr.  Justice  Bay-  8  Vet.  jun.  595.    Richardson  ▼.  £d* 

ley  in  Smith  v.  Doe  dem.    Lord  monds,  7  T.  R.  640.    Doe  ▼.  Dring, 

Jersey,  3  Brod.  &  Bing.  659.  2  Maule  &  Selw.  455.     Bootle  v. 

(2)  3  Ves.  320.  BlundeU,  1  Merivale,  216.    Jona  ▼« 

(3)  On  this  case  of  Fonnereau  y.  Tucker,  2  Merivale,  537.    Attorney 
Poyntz;   see  also  3  Merivale,  319,  general  v.  Grote,  3  Merivale,  31^ 
320.  (5)  2  Brod.  &  Bing.  473. 

(4)  Doe  dem.  Handson  v.  Fyldes, 
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of  re-entry  similar  to  the  one  in  the  indenture,  whose  validity 
was  then  disputed.  **  This  eyidence,"  said  Mr.  Justice  Bayley, 
in  his  judgment  in  the  House  of  Lords  (1),  *<  is  not  admitted, 
to  produce  a  construction  contrary  to  the  direct  and  natural 
meaning  of  the  words ;  not  to  control  a  provision  which  was 
distinct,  and  accurately  described ;  but,  because  there  is  an 
ambiguiQr  upon  the  &ce  of  the  instrument,"  (for  the  deed  of 
settlement  required  the  leases  to  contain  a  pcwer  qfre-entryf 
generally,  on  non-payment  qfrent^  and  there  are  various  forms 
of  powers  of  re-entry,)  ^^  because  an  indefinite  expression  is  used, 
capable  of  being^atisfied  in  more  ways  dian  one.  I  look  to  the 
state  of  the  property  at  the  time,  to  the  estate  and  interest  the 
settler  had,  and  the  situation  in  which  the  settler  stood  with 
regard  to  the  property  settled,  to  see,  whether  that  estate,  or 
interest,  or  situation,  will  assist  us,  in  jud^g,  what  the  settler 
meant  by  that  indefinite  expression." 

It  appears,  from  some  of  the  cases  above  cited^  that  the 
words  of  an  instrument,  in  themselves  conveying  a  general 
right  to  an  estate,  may  in  certain  cases  be  limited  and 
restrained  by  the  manner,  in  which  the  estate  has  for  a 
length  of  time  been  actually  enjoyed.  But  in  the  construc- 
tion of  a  legal  instrument,  where  the  question  is,  whether 
a  party  is  bound  -  by  his  covenant  to  do  a  certain  act,  (as 
for  example,  to  grant  a  renewal  of  a  lease,)  courts  of  law 
will  not  consider  the  acts  of  the  parties  or  their  interprc" 
tation  of  the  instrument.  In  one  case,  indeed,  where  it 
was  doubtful,  whether  a  covenant  for  renewal  extended  to  a 
perpetual  renewal,  and  the  parties  bad  renewed  four  times 
successively,  the  Court  of  King's  Bench  held,  tliat  the  legal 
effect  was  a  perpetual  renewal^  on  the  ground  that  the  par- 
ties themselves  had,  by  their  own  acts,  put  a  construction 
op  the  covenant,  and  that  the  Court  could  not  say  the  con* 
trary.  (2)  But  this  case  has  been  frequently  disapproved 
of  (3),  and  a  diiFerent  rule  is  now  established.     ^^  It  cannot 

(1)  S  Brod.  &  Bins*  553.  5  Ves.  498.    Eaton  v.  Lyoi),  5  Ves. 

W  Cooke  V.  Bootn>Cowp.  819.       694,    Iggulden  v.  Mavy  9  Ves.  533, 
(3)  Biiynbam  v.  Guy's  Uospiul,      7  Bo^.&  Pull.    New  Rep.  45S.&C« 
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be  a  legal  mode  of  oonsCnicdon,    (said    the    Master  of  the 
Rolls,  in  a  case  of  this  kind,)  that  a  party  who   has  dme 
an  act,  which  he  was  not  bound  to  do,  or  from  a  mistake, 
should  therefore  be  bound  for  ever  without  the  power  of 
retracting."  (1) 


Sect.  II. 

Of  fke  AdmissMUhf  of  Parol  Evidence  to  vary  or  discharge 

Written  Instruments* 

It  b  a  general  mle  of  law,  that  parol  evidence  cannot 
be  admitted  to  contradict,  add  to,  or  vaiy  the  terms  of  a 
will,  deed,  or  other  written  instrument.  First,  with  respect 
to  wills; 

Wills.  The  statutes  of  the  8Sd  and  34th  o(  Henry  Vlll.,  wbich 

gave  the  power  of  devising  lands  by  a  last  will  and  testament 
in  writing,  must  clearly  have  intended,  that  whatever  is 
effectual  and  to  the  purpose,  ought  to  be  in  vmting,  and 
sufficient  without  the  aid  of  words  not  written ;  and  therefore 
no  parol  evidence  of  the  testator's  intention  can  be  admitted 
to  control  or  enlarge  the  terms  of  the  will.  (2)  An  addi- 
tional reason  for  this  rule  is  supplied  by  the  statute  o(  frauds, 
which  enacts,  that  all  devises  of  lands,  &c.  must  be  in  writing, 
and  are  not  revocable  except  by  some  other  wiU  or  codicil,  or 
by  some  act,  as  cancelling,  &c.  And  with  regard  to  wills  of 
personal  property,  it  is  evident  firom  the  22d  section  of  the 
statute  of  frauds,  that  no  unwritten  declarations  of  the  testa- 
tor can  be  admitted  to  vary  any  bequest;  for  that  section 
enacts,  ^*  that  no  will  in  writing  concerning  goods,  chattds, 
or  personal  estate,  shall  be  repealed,  and  that  no  clause  shall 
be  altered  or  changed,  by  any  words   or  will  by  word  of 


(n  MooM  V.  Foley,  6  Ves.  358.       68.    Bertie  t.  Lord  Falkland,  1  Salk. 
(2)  Brett  V.  Rigden,  Plowd.  Com.     251.    3  Vera.  359.  S.  C. 
345.    Lord  Cfaeyney's  case,   5  Aep. 
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mouth  only,  except  the  same  be  in  the  life-time  of  the  testator 
committed  to  writing,  and  after  the  writing  read  to  the  testator, 
and  allowed  by  him,  and  proved  to  be  so  done  by  at  least  three 
witnesses."  (1) 

Parol  evidence  is  not  admissible  to  contradict,  or  vary  or  Deedft. 
add  to^  the  terms  of  a  deed.  (2)  ^  It  would  be  inoonveitient," 
says  Lord  Coke,  ^^  that  matters  in  writing,  made  by  advice  and 
on  consideration,  and  which  finally  import  the  certain  truth  of 
the  agreement  of  the  parties,  should  be  controlled  by  an  aver- 
ment of  parties,  to  be  proved  by  the  uncertain  testimony  of 
slippery  memor}' ;  and  it  would  be  dangerous  to  purchasers 
and  all  others,  in  such  cases,  if  such  nude  averments  against 
matter  in  writing  should  be  admitted."  In  an  action  of  debt, 
therefore,  on  a  bond  conditioned  to  pay  a  sum  of  money  on  a 
certain  day,  the  defendant  cannot  shew,  that  the  bond  was  in- 
tended as  an  indemnity  against  another  bond.  (3) 

In  an  action  on  a  bond  a  party  will  not  be  permitted  to  i.  Proof  of 

shew  a  condition,  different  from  that  expressed  in  the  bond ;  ano^^JCf  con- 

_  ,  111.  sidcration. 

and  a  conveyance  cannot  be  averred  by  parol  to  be  to  an- 

oth^  use  or  intent  than  that  expressed  in  the  conveyance. 
But  there  is  a  difference  in  this  respect  between  an  use  and  a 
consideration.  It  is  an  established  rule,  that  a  party  may 
aver  another  consideration,  which  is  consistent  with  the  con- 
sideration expressed ;  but  no  averment  can  be  made  contrary 
to,  or  inconsistent  with,  tliat  expressed  in  the  deed.  (4)  Thus, 
if  a  deed  of  bargain  and  sale  is  expressed  generally  to  be  made 
^^  for  divers  good  considerations,"  it  may  be  averred,  that  the 
bargainee  gave  money  or  other  valuable  consideration.  (5) 
That  such  an  averment  may  be  taken,  which  stands  with  tlie 

(1)  Brown    v.    Sclwin,    Forrest        (3)  Mease  v.  Mease,  Cowp.  47. 
240.    Lowfield  V.  Stoneham,  2  Stra.    Fitzgibb.  75. 

1261.    Cambridge  v.  Rous,  8  Ves.  (4^  2  Roll.  Abr.  786.  (N),  pL  1. 

22.  Miloma/s  case,  1  Rep.  176.    JLord 

(2)  Countess  of  Rutland's  case,  Cromwell's  case,  2  Rep.  76.    Bedell's 
5  Rep.  26.     Buckler   v.    Millerd,  case,  7  Rep.  58. 

2  Ventr.  107.      Tinney  v.  Tinncy,       (5)  2  Roll.  Ab.  786.  (N).     1  Rep. 

3  Atk.  8.     1  Wils.  34.     Haynes  v.    176. 
Hare,  1  H.  Black.  659.     Clifton  v. 
Walmesley,  5  T.  R,  567. 
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-deed,  says  Lord  Coke,  although  it  be  not  expressly  comprised 
in  the  deed,  is  proved  by  the  case  of  Villers  and  Beamont  (l\ 
where  the  consideration  in  a  deed  of  bargun  and  sale  of  lands 
was  stated  to  be  a  sum  of  money,  but  it  was  averred  and  £>and  • 
by  the  jury,  that  the  indenture  was  made  '^  as  wdl  in  consider- 
ation of  marriage  (to  make  it  a  jointure  in  bar  of  dower)  as  of 
the  said  sum  of  money ;"  and  it  was  adjudged,  that,  althonj^ 
there  was  a  particular  consideration  mentioned  in  the  deed, 
yet  an  averment  might  be  made  of  another  consideration,  which 
stood  with  the  indenture,  and  which  was  not  contrary  to 
it  *  A  fortiori^  adds  Lord  Coke,  the  averment  may  be  made, 
where  no  consideration  is  mentioned,  but  the  deed  is  general, 
<<  for  divers  good  considerations ;"  for  then  the  averment  (that 
the  bargainee  gave  money,  &c.)  is  but  an  explanation  and 
particularising  of  the  general  words  of  the  deed,  which  In- 
clude eveiy  manner  of  consideration;  and  in  all  these  cases, 
the  matter,  so  averred,  is  traversable  and  issuable.    And  Lord 

(1)2  Dyer,  146.  a.  Vernon's  case,    thorne  t.  Sivinbume,  14  Ves.  1 70. 
4  Rep.  3.  S.  P.     And    see   Cray- 


*  In  the  case  of  Villers  and  Beamont,  above  cited,  (9  Dyer,  146,  a.)  an 

wb 


elaborate  aif  ument  is  to  be  found  in  support  of  the  position,  that 
a  consideration  is  expressed  in  a  deed  of  cifl  or  grant,  no  other  cause  can 
be  averred ;  but,  if  no  cause  b  expressed,  that  a  cause  may  then  be  arened 
out  of  the  deed."  The  Report  adds,  "  that  three  Judges  ai;^ed  to  (be 
contrary,  and  that  the  effect  of  that  which  is  found  by  the  assignment  o^ 
'  as  well  in  consideration  of  the  said  marriage,  ^c.  as  of  the  sum,'  &c.  ta 
contained  within  the  indenture^  and  to  their  finding  is  not  contrary  to  if.*' 
In  the  case  of  Peacock  v.  Monk,  (1  Ves.  ISS.)  Lora  Hardwicke  makes  tlie 
same  distinction.  A  bill  in  that  case  was  filed,  claiming  the  benefit  of  a 
trust  under  a  djced,  and  the  point  was,  whether  the  plaintiff  could  prove  a 
valuable  consideration,  as  no  consideration  was  expressed  in  the  deed. 
Lord  Hardwicke  held,  that  the  proof  ou^ht  to  be  read.  "  It  differed,"  he 
said,  **  from  the  common  case,  upon  which  the  objection  is  founded;  for, 
to  be  sure,  where  any  consideration  is  mentioned,  as  of  love  and  aifection 
only,  if  it  is  not  said  also, '  for  other  considerations  you  cannot  enter  into 
proof  of  any  other ;  the  reason  is,  because  it  would  be  contrarv  to  the  deed  ; 
for  when  the  deed  says,  it  is  in  consideration  of  such  a  particular  thing,  that 
imports  the  whole  consideration,  and  is  negative  to  any  other.  But  this  is 
a  middle  case,  there  being  no  consideration  at  all  in  the  deed."  All  the 
authorities  agree,  that,  where  the  deed  u  not  impeached  for^fraud  or  other 
illegal  matter,  no  consideration  can  be  averred  or  proved  contrary  to  that 
expressed  in  the  deed ;  and  further,  the  cases  referred  to  in  the  text  appear 
to  have  established,  that  it  is  not  considered  to  be  contrary  to  or  incon- 
sistent with  a  deed,  to  prove  another  consideration  in  addiuon  to  the  coin 
slderation  expressed. 
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Hardwicke  has  held,  that  where  no  consideration  is  e3q)ressed 
in  the  deed,  a  party,  claiming  the  benefit  of  a  trust  under  the 
deed,  may  prove  a  valuable  consideration.  (1) 

In  a  case  of  settlement  also,  where  the  question  was,  whether 
a  setdement  had  been  gained  by  the  purchase  of  an  estate 
within  the  statute  9  G.  1  c.  7*  s.  5.,  parol  evidence  was  ad- 
judged to  be  admissible,  to  shew,  that  the  parties,  after  having 
agreed  upon  twenty-eight  pounds  as  the  purchase  money, 
(which  was  the  consideration  expressed  in  the  deed  of  con- 
vejranoe,)  made  a  subsequent  unwritten  agreement  before  the 
execution  of  the  deed,  that  the  consideration  should  be  in- 
creased to  thirty  pounds,  and  that  the  latter  sum  was  actually 
paid.  (2)  Here  the  object  of  the  proposed  evidence  was  not 
to  contradict  the  indenture,  but  to  ascertain  an  indep^ident 
collateral  &ct,  namely,  whether  thirty  pounds  had  been  bond 
Jide  paid  as  a  consideration  for  the  purchase  of  the  estate^  upon 
which  fiict  the  settlement  would  depend. 

The  general  rule  is,  that  a  party  to  a  deed  will  be  pre-  ^.  ^ootat 
eluded  from  sfaewmg  a  condition  or  consideration  contrary  sideration  in 
to  what  is  expressed  in  the  deed.     An  exception,  however,  case  of  fraud, 
is  always  to  be  made,  where  the  consideration  has  been  illegal, 
as  for  simony,  usury,  compounding  of  felony,  &c.  (S)    In  an 
action  of  debt  upon  a  bond,  the  defendant  may  plead,  that  the 
bond  was  givoi  for  an  usurious  consideration,  though  a  di& 
ferent  and  a  legal  consideration  may  be  recited.    And  when 
fraud  is  imputed,  the  parly,  who  complains  of  the  fraud,  may 
prove  any  consideration,  however  contrary  to  the  avermeut  in 
the  deed,  to  shew  the  fraudulent  nature  of  the  transaction.  (4) 
Thus,  where  the  considerations,  mentioned  in  the  deed,  were 
ten  thousand  pounds  and  natural  love  and  affection,  the  lords 
commissioners  of  the  great  seal  directed  an  issue,  to  try, 
whether  natural  love  and  affection  formed  any  part  of  the  con- 

f  1)  Peacock  ▼.  Monk,  1  Ves.  128.  (5)  Buckler  v.  Millerd,   3  Ventr. 

(S)  R.  V.  Scammonden,  s  T.  R.  107.     Collins  v.  Blantem,  8  WUs. 

474.,  cited  in  lUch  v,  Jackson,  6  Ves.  347. 

357.  n.  (4)  Bull.  N.P.I  75. 


\ 
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siderati<xif  the  estates  conveyed  by  the  deed  being  worth  thirty 
thousand  pounds.     On  an  appeal,  this  was  confirmed ;  and  the 
jury,  on  the  trial  of  this  issue,  finding,  that  natunJ  love  and 
affection  constituted  no  part  of  the   considerati(Mi,  the  deed 
was  afterwards  set  aside  by  the  Ck>urt  of  Chancery.  (I)    So, 
when  the  question  is,  whether  a  person  has  gained  a  settle- 
ment  in  a  parish  by  purchasing  an  estate^  within  the  statute 
9  O.  1.  c.  7.  s.  5.9  evidence  is  admissible,  to  shew,  that  less 
than  thirty  pounds  was  the  consideration,  though  the  deed  of 
conveyance  may  repress  a  greater  consideration;  for  that  act 
of  parliament  says,  that  no  person  shall  gain  a  settlement^ 
t&c.  by  virtue  of  any  purchase^  unless  the  consideration  tor 
such  purchase  shall  amount  to  the  sum  of  thirty  pounds  ftona 
Jidepaid.  (9)    And  for  the  purpose  of  setting  aside  a  will  on 
the  ground  of  fitiud,  parol  evidence  may  be  *given  of  what 
passed  at  the  time  of  the  testator^s  s^ning,  and  what  the  tes- 
tator said ;  as  in  the  case  of  Doe  on  the  donise  of  Small  v« 
Allen  (3),  where  it  was  proved,  that  the  testator,  at  the  time  of 
the  execution,  asked,  whether  the  contents  of  the  will  were  the 
same  as  diose  of  a  former  will,  the  answer  to  which  was  in 
the  affirmative,  when  in  fcct  the  contents  were  dififerent    So^ 
where  indentures  or  other  writings  are  not  available  in  evi- 
dence, unless  the  consideration  paid  or  contracted  for  is  truly 
atated,  it  may  be  proved,  that  a  greater  sum  than  is  mentkmed 
was  actually  paid,  or  tiiat  the  writing  does  not  contain  the 
whole  of  die  agreement,  but  that  some  of  the  terms  of  the 
agreement  were  omitted,  for  the  purpose  of  evading  the  pro- 
visions of  tile  stamp  acts.     In  these  and  similar  cases,  the 
general  reason  against  admitting  parol  evidence  will  not  apply ; 
the  danger  is,  not  that  the  admission  of  such  evidence  would 
introduce  fraud  or  uncertainty,  but  that  fraud  would  be  asasted 
by  its  exclusion,  the  whole  object  of  the  evidence  being  to 
expose  and  defeat  a  secret  fiaud. 


(1)  FUmer  r.  Gott,  4  Bro.  P^l.       (S)  R.  v.  Mattingley,  s  T.  R.  19. 
G.  iU.  2d.  edit.  R.  y.  Olnef ,  l  Mauie  &  Selw.  587. 

(S)  8  T.  R.  147. 
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But  although  a  party,  who  impeaches  a  deed  for  finud,  may 
prove  a  di£Perent  consideration,  the  party,  charged  with  the 
finud,  wiQ  not  be  allowed  to  prove  any  other  consideraticm,  in 
support  of  the  instrument.  Thus,  where  a  bill  was  filed  to 
set  aside,  as  fraudulent,  a  oniveyance,  expressed  to  be  made  in. 
consideration  of  an  annuity,  and  on  the  part  of  the  defendants 
it  was  objected,  that  the  grantor  of  the  estate  had  often  de- 
clared, ^^  he  would  rather  that  his  kinsman,  one  of  the  defend- 
ants, should  have  the  estate  in  consideration  of  this  annuity, 
than  any  other  person  for  a  more  valuable  consideration,  and 
that  he  was  willing  to  give  the  premises  to  his  kinsman ;"  the 
Master  of  the  Rolls,  after  dtatin^  that  the  deed  and  the  answer 
had  put  the  def^ice  on  another  ground,  declared,  that  it  would 
be  of  mischievous  consequence,  and  liable  to  the  danger  of 
peijury,  which  the  statute  of  firauds  intended  to  prevent,  to 
suffer  parol  evidence  to  prove  blood  and  kindred  to  have  been 
the  consideration  of  this  conveyance.  (1) 

As  a  deed  takes  effect  from  the  time  of  delivery,  not  from  j.  Proof  of 
the  time  of  the  date,  it  may  be  proved  to  have  been  delivered  a^^^^^^^f^ 
either  before  or  aftier  the  day,  when  it  purports  to  have  been  Cerent  time, 
made.    In  an  action  of  debt  upon  a  bond,  the  pUdntiff  may 
declare  on  a  bond  bearing  date  on  a  certain  day,  and  prove 
the  delivery  on  another  day  (2) ;  or  may  state  in  his  pleading, 
that  the  deed  was  indented,  made^  and  concluded,  on  a  dif- 
ferent day,  from  that  on  which  the  deed  itself  professes  to  have 
been  indented  and  concluded.  (S) 

Extrinsic  evidence  may  sometimes  be  admitted  to  establish  ^*  Proof  of 
a  customary  right  betwe^i  a  landlord  and  tenant,  though  such  right,  not  ex* 
customary  right  is  not  expressed  in  the  deed  or  lease,  pro-  ^^^^  "*     - 
vided  that  it  is  not  inconsistent  with  any  of  the  stipulaticms. 
Thus,  it  may  be  shewn,  that  a  heriot  is  due  by  custom  on  the 
death  of  a  tenant  for  life,  though  not  expressed  in  the  lease.  (4) 

(1)  ClaAson   v.    Hanwav,  «  P.       (s)  Stoae  v.  Bale,    5  Ler.  548. 
Wins.  203.    s  School.  &  Let.  501.       Hall  ▼.  Cazenove,  4  Bast,  477. 

(2)  Goddard's  case,  2  Rep.  4.  b.  (4)  Per  Cur.  in  White  r.  Sayer, 

Palm.  211. 
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And  a  lessee  by  deed  may  be  entitled  to  an  away-going  crop 
by  the  custom  of  the  comitry,  though  no  such  right  is  reserved 
'  by  the  deed.  This  was  determined  in  the  case  of  Wiggles- 
worth  y.  Dallison(I))  which  was  an  action  of  trespass  for 
cutting  down  com,  which  the  plaintiff  claimed  as  his  awaj- 
going  crop  after  the  expiration  of  a  lease  by  deed.  The  jury 
found  the  existence  of  the  custom;  and  it  was  afterwards 
moved,  in  arrest  of  judgment,  that  such  a  custom  was  repug- 
nant to  the  deed;  and  to  thateflfect  a  case  was  cited,  which  had 
been  determined  ten  years  before  by  Mr.  Justice  Ya^es*  But 
the  Court  of  King's  Baichheld,  that  the  custom  was  not  repug- 
nant They  considered  such  a  customary  right  as  conse- 
quential to  the  taking^  in  the  same  manner  as  a  hmot  may  be 
due  by  custcxn,  though  not  mentioned  in  the  giant  or  lease* 
The  right  was  entirely  collateral,  and  not  excluded  by  the 
deed,  which  contained  no  stipulation  whatever  applicable  to  the 
subject  But  where  the  lease  oontuns  a  covenant,  which  in 
express  terms,  or  by  plain  and  necessary  unplicadon,  excludes 
the  customary  right,  there  the  bene&  of  the  custom  is  waved, 
and  cannot  be  claimed,  consistently  with  the  stipulations  of  the 
lease.  (S) 

S.  Efidence         A  demise,  of  lands  by  deed,  to  commence  from  Mickaflmas^ 

not  admiiaible  ^  ^^^^  y^  understood  to  be  from  Nem  Michadmasy  since  the 

to  Taiy  the  •^  ' 

time  of  hold-    act  of  Parliament  for  altering  the  stile;  unless  there  is  some  re- 

'^*  ference  in  the  deed  to  a  prior  holding  from  (Xd  MiAadmasf 

to  shew  what  the  parties  intended  by  using  generally  the  term 
Michaelmas-daj/.  The  general  term,  Mickadmas  bdng  thus 
fixed  by  law  to  mean  New  Michaelmas,  and  nothing  appear- 
ing in  the  deed,  bom  which  a  different  use  of  the  term  can  be 
presumed,  no  parol  evidence  can  be  received  to  explain  the 
time  of  holding  stated  in  the  deed.  (3)    But  if  the  holding  has 

(1)  1  Doug.  SOI.    ThiijudgmeDt  (5)  Doe  dem.  Spicer,  v.  Lea,  li 

wai    affirmed    in   the   Exchequer  Ehst,  918.  la  this  case,  the  tenant 

Chamber.    The  case  of  Senior  v.  first  held  from  Old  Mickatbma  by 

Annitage,  Hdt,  N.  P.  C.  197.,  is  parol,  then  took  a  lease  by  deed  front 

another  instance.  Mkkadmoi^  and,  after  the  ezpimtion 

(8)  Webb   T.  Plummer,  S  Bam.  of  that  lease,  held  on  without  aoj 

&  Aid.  74a.  new  i^greement. 
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been  from  Michaelmas-day  to  Michaelmas-day,  or  from  Lady- 
-day  to  Lady-day,  nnder  a  parol  lease,  and  no  evidence  is  pro- 
duced, on  the  part  of  the  plainfiff,  to  shew,  whether  the  parties 
intended  the  New  Lady-day  or  the  Old,  in  such  a  case  evidence 
is  admissible,  on  the  part  of  the  defendant,  of  the  custom  and 
usage  in  the  country,  that  such  holdings  are  always  understood 
to  be  from  Old  Lady-day.  (1)  And  in  the  case  of  old  parol 
tenancies  from  year  to  year,  where  the  time  of  entry  cannot  be 
ascertained,  and  where  the  receipts  of  rent  have  been  general, 
such  evidence  seems  not  unreasonable. 


Policies  of  insurance  are  within  the  same  rule,  and  cannot  Policies  of  in- 
par- 


be  contradicted  or  varied  by  any  written  agreement  made  by  ^h^J^l, 
the  parties  before  the  time  of  signing  the  policy,     Thus,  in  an  tics 
early  ease,  where,  in  an  action  on  a  policy  of  insurance  from 
Archangel  to  Leghorn,  the  defendant  attempted  to  shew,  that 
the  agreement  before  the  subscription  of  the  policy  was,  that 
the  adventure  should  begin  only  from  the  Downs,*the  Court 
would  not  admit  the  evidence.  (2)     Lord  Chief  Justice  Pem- 
berton  in  that  case  said,  that  policies  were  sacred  things,  and 
that  a  merchant  should  no  more  be  allowed  to  go  from  what 
he  had  subscribed  in  them,  than  he  who  subscribes  a  bill  of 
exchange,  payable  at  such  a  day,  shall  be  allowed  to  go  from 
it»  and  say,  it  was  agreed  to  be  on  condition,  &c.,  when  it  may 
be  that  the  bUl  had  been  n^oliated;  for  though  neither  of 
them  are  specialties,  they  are  of  great  credit,  and  much  for  the 
support  and  advantage  of  trade.     The  same  rule  of  course 
applies  to  charter-parties.    In  a  case  where  a  ship  was  chartered 


(1)  Such  evidence  wm  admitted    Trin.  Term.  1821,  which  warrants 


i            '  in  Doe  ▼.  Lea,  1 1  East,  31 2.  Upon  its  deed  and  leases  hy  parol, 

beinsdted,  the  Court  asked,  whether  (2)  Kaines  v.  Knightly,  Skin.  54. 

the  Tease  was  by  deed.    The  report  S.  C,  referred  to  in  Bates  v.  Grab- 

t              does  not  state  that  fact.    Thu  case  ham,  2  Salk.  444.,  but  mis-stated. 

j              of  Furlev  v.  Wood,  was  cited,  and  Weston  ▼.  £mes,  1  Taunt.  115.  Uhde 

^              approved  of  by  the  Court  of  King's  v.  Walters,  3  Campb.  16. 

I  Bench,  in  Doe  dem.   Hall  v.  Benson, 

^  VOL.  I,  O  O 
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to  wait  for  convoy  at  Portsroottth,  Lord  Kenyon  wooU  not 
soSfjlT  a  parol  agreement  to  be  set  up  on  die  odier  nde  to  sob- 
stitttte  Carunna  for  Portsmouth.  (I) 


Promissory 
not«. 


In  an  action  on  a  promissory  note  or  bill  of  esdumge,  the 
defendant  will  not  be  allowed  to  giye  evidence  of  an  agreement 
between  him  and  the  plaintifl^  at  the  time  of  making  the  note^ 
that  it  should  be  renewed,  and  that  payment  should  not  be  de- 
manded on  its  becoming  due.  (2)  Nor  is  parol  evidence  ad- 
missible to  shew,  that  a  note,  purporting  tt>  be  payable  on 
demand,  was  intended  by  the  parties  to  be  payable  only  on  a 
contingency  (S) ;  or  that  a  note,  payable  on  a  certain  day,  was 
intended  to  be  payable  on  some  other  day.  (4)  That  the  note 
was  given  on  an  illegal  consideration,  may  certainly  be  proved^ 
for  a  reason  before  mentioned  (5) ;  but  no  parol  evidence  can 
be  received  inconsistent  with  the  terms  of  the  not&  Tlie 
usage  in  a  public  office,  from  which  the  note  or  bill  issues,  vnU 
not  be  attowed  to  control  the  legal  import  of  die  instrument.  (6) 


Contract  for 

teamen's 

wagef. 


In  the  case  of  contracts  of  hiring  also,  between  masters  of 
ships  and  seamen,  (though  diey  are  directed  by  statute  to  be 
in  writing,  under  a  penalty  to  be  inflicted  on  the  master,  and  it 
has  not  been  decided  that  they  are  void,  if  unwritten,)  stiU, 
when  once  reduced  into  wntmg,  they  cannot  be  varied  or 
added  to  by  parol.  Thus,  it  was  ruled  in  the  Court  of 
Common  Pleas,  that  a  mate  in  a  slave-ship  couhl  xiat»  on  the 
ground  of  a  verbal  promise,  claim  the  perqubite  of  the  price 
of  a  negro  slave  beyond  the  wages  due  to  him  by  oertasn 
written  articles  of  agreement,  executed  between  the  master, 
officers,  and  crew.  (7) 


(l)  Leslie  v.  De  la  Torre,  cited 
SI  East,  585. 

(s)  Hoarc  v.  Graham,  3  Campb. 
61,    Hogg  V.  Snaithy  i  Taunt.  547. 

(s)  Rawson  v.  Walker,  1  Stark  ie, 
N.  P.  C.  361.  Woodbridge  v. 
Spooner,  5  Bam.  &  Aid.  853. 


(4)  Free  v.   Hawkins,   1  Moore- 
Rep.  C.  P.  555.  8  Taunt.  92.  S.  C. 

(5)  See  ante,  p.  557. 

(6)  Hogg  V.  Snaith,  i  Taunt.  547. 

(7)  White  V.  Wilson,  2  Bos.  &  PulL 

116. 


IS 


Sect.  2.]  to  vary  or  discharge  Written  Instmmenfs.  565 

However,  it  has  been  long  determined  by  a  variety  of  cases,  ^sage  of  mer- 
that  mercantile  contracts,  such  as  policies  of  insurance,  charter-  plain  mercan- 
parties,  and  others  of  a  like  nature,  are  to  be  constt*Uied  ^le  contractg. 
conformably  with  the  usage  and  custom  of  merchants.  On 
mercantile  contracts  relating  to  insurance,  said  Lofd  Hard* 
wicke  in  a  case  before  him,  courts  of  law  examine  and  hear 
witnesses,  as  to  the  usage  and  understanding"  of  mercliants 
conversant  therein ;  for  they  have  a  style  peculiar  to  them- 
aelTes,  whidi  is  short,  yet  is  understood  by  them,  and  must 
be  the  rule  of  construction.  (1)  Thus,  where  an  insurance 
was  on  a  ship  from  London  to  the  East  Indies,  warranted 
to  depart  with  convoy,  the  Court  held,  that  this  clause  of 
warrant  must  be  construed  according  to  the  usage  among 
merchants ;  that  is,  from  such  place  where  convoys  are  to  be 
had,  as  from  the  Downs.  (2)  So,  where  the  insurance  is  on 
goods  till  landed,  and  the  defence  is,  that  the  plaintiff  has 
been  guilty  of  unreasonable  delay  in  landing,  the  question 
can  cmly  be  decided  by  knowing  the  usual  practice  of  the 
trade,  with  which  every  underwriter  is  supposed  to  be 
aeqiiainted,  whether  the  practice  has  been  recently  or  long 
established.  (S) 

It  has  indeed  been  doubted  by  Judges  of  the  highest  autho- 
rity, whether  the  practice  of  admitting  such  evidence  has  not 
been  carried  to  an  inconvenient  length.  In  the  late  case  of 
Anderscm  ▼•  Pitcher  (4),  Lord  Eldon  C.  J.  expressed  himself 
in  the  ftllowing  terms :  ^^  It  is  now  too  late  to  say,  that  this 
warranty  is  not  to  be  expounded  with  due  r^ard  to  the  usage 
of  trade.  Periiaps  it  is  to  be  lamented,  that,  in  policies  of 
insuranee,  parties  should  not  be  lefl   to   express  their  own 


(H  1  Ves.  459.  2V^.S3l.   Bdie  stated  in  Park's  Treat,  on  Infturances, 

V.  East  Ind.  Comp.  9  Burr.  1S16.  p.  49 — 1 01.,  last  edit. 

Chaurand  v.  Angerstein,  Peake,  N.  {2)  Lethulier's  case,  2  Salk.  445. 

P.C.43.  Cochran  v.  Retberg,  3  Esp.  (3)  Noble  ▼.  Kennoway,  1  Doug. 

N.P.C.  ISI.     Uhde  v.  Walters,  s  510.    VaDance  v.  Dewar,  i  Campb. 

Campb.  16.    Birch  v.  Depeyiter,  l  i09. 

Starkie,  N.  P.  C.  sio.  4  Camf^b.  3S5.  (4)  s  Bos.  &  Pull.  1<9. 
8.  C.   The  cases  on  this  subject  are 

o  o  2 
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meaning  by  the  terms  of  the  instrument.     This  seems  to  haire 
been  the  opinion  of  that  great  Judge  Lord  Holt.(l)    It  is 
true,  indeed,  that  Lord  Mansfield,  who  may  be  consid^^  the 
establisher,  if  not  the  author,  of  a  great  part  cf  this   Imw, 
expressed  himself  thus :    '  Wherever  you  render  additional 
words  necessary  and  multiply  them,  you  also  multiply  donbts 
and  criticisms.'  (2)     Whether,  however,  it  be  not  true,  thai 
as  much  snbdety  is  itdsed  by  the  application  of  usage  to  the 
construction  of  a  contract,  as  by  the  introduction  of  addilsonal 
words,  might,  if  tlie  matter  were  res  int^roj  be  reasonably 
questioned." 

But  though  the  usage  of  merchants,  with  reference  to 
whidi  the  parties  are  supposed  to  contract,  may  be  frequently 
resorted  to  for  explaining  or  defining  the  terms  of  a  policy,  it 
is  not  therefore  to  be  supposed,  that  this  species  of  contract 
is  not  subject  to  the  same  rules  of  construction  as  are  appli- 
cable to  other  written  instruments.  The  same  rules  of  con- 
struction apply  to  every  kind  of  contract.  The  terms  of  a 
policy  are  to  be  understood  in  their  plain,  ordinary,  and 
proper  sense,  unless  they  have  generally,  in  respect  to  the 
subject-matter,  (as  by  the  known  usage  of  trade  or  the  like,) 
acquired  a  peculiar  sense  distinct  firom  the  popular  sense  of 
the  words ;  or  unless  the  context  evidently  points  ou^  that 
they  must,  in  the  particular  instance,  and  in  order  to  edectuate 
the  immediate  intention  of  the  parties,  be  understood  in  some 
other  special  and  peculiar  sense.  (S)  Proof  of  usage  is  not 
admissible  to  contradict  die  plain  unequivocal  language  of  a 
policy ;  and  therefore  in  an  action  on  a  policy  of  insurance 
*^  on  the  ship  till  moored  at  anchor  twenty-four  hours^  and 
on  the  goods  till  discharged  and  safely,  landed,"  evidence 
having  been  admitted,  that  by  the  aistom  of  the  trade  the 
risk  on  the  goods,  as  well  as  on  the  ship,  expired  in  twentj- 


(i)  LetJiulier's  case.  S  Salk.  44J.  son  v.  French,  4  £ast«  155. 

(2)  Lilly  V.  Ewer,  1  Doug.  74.  Depeyster,  4  Caropb.  385.     ^ 

(3)  By  Lord  Ellenborbugh  C.  J.  rand  v.  Angerstein^  Peak^  N.  P.  6^ 
in  delivering  his  judgment  in  .Robert-  45. 
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four  hoursy  the  Court  of  King^s  Bench  granted  a  new  trial  on 
that  ground,  and  on  the  new  trial  the  evidence  was  rejected.  ( 1 ) 
Evidence  of  usage  of  trade,  which  contradicts  the  express 
words  of  a  contract,  is  clearly  inadmissible.  (2) 

This  doctrine  of  admitting   evidence   of  usage  to  explain 
and  construe  mercantile   contracts  is  strongly  illustrated  by 
the  case  of  Cutter  v.   Powell  (3),  which  was   an    action  of 
assumpsit  brought  by  an  administratrix  for  work  and  labour 
done  by  the  deceased.     It  appeared  that  the  captain  of  a  ship 
had  given  a  note  to  the  deceased,  by  which  he  promised  to  pay 
a  sum  of  money  to  the  deceased,  provided  that  he  proceeded 
on  a  voyage,  and  continued  to  do  his  duty  as  second  mate,  to 
the  gort  of  destination.     The  second  mate  died  on  the  voyage, 
and  the  question  was,  whether  the  plaintiff  could  recover  in 
this  general  action  any  portion  of  the  wages  for  the  time  the 
deceased  had  served.     An  inquiry  had   been   made   by  the 
direction  of  the  Court  relative  to  the  usage  of  merchants  on 
this  kind  of  agreement ;  but  no  settled  usage  could  be  ascer- 
Uuned  one  way  or  the  other.     Lord  Kenyon,  in  delivering  his 
opinion,  after  stating  that  the  deceased  stipulated  to  receive 
the  larger  sum,  if  the  whole  duty  were  performed,  and,  unless 
the  whole  were  performed,  to  receive  nothing,  added^  that  on 
this  particular  contract  his  opinion  was  at  present  formed  ; 
at  the  same  time,  said  Lord  Kenyon,  if  we  were  assured,  that 
these  notes  are  in  universal  use,  and  that  the  commercial 
world  have  received  and  acted  upon  them  in  a  diiferent  sense, 
I  should  give  up  my  opinion.     And  Mr.  Justice  Lawrence 
said,   ^<  With    regard    to   the    common    case   of  an    hired 
servant,  to  which  this  has  been  compared,   such   a  servant, 
though  hired  in  a  general  way,  is  considered  to  be  hired  with 
reference  to  the  general  understanding  upon  the  subject,  that 
the  servant  shall   be  entitled  to   his  wages  for  the  time  he 
serves,  though  he  does  not  continue  in  the  ser\4ce  during  the 

(l^  Parkinson  v.  Collier,  silt,  after        (2)  Yeaies  v.  Pim,  2  Mar5haII,Rep- 
Mich.  1797,  Park.  Insur.  416.  Hi.;  Holt,  N.  P.  C.  95.  S.  C. 

(3)  6  T.  R.  320. 

oo  3 


566 


Of  the  Admissibility  qfforol  Exidencey  f  Ch.  \0. 


ACfMIBCIltS 

witbin  the 

•taUite.of 

firBudi. 


whole  year.  So  if  the  plaintiff  in  this  case  could  have  promed 
any  usages  that  persons  in  the  sitiiatioii  of  this  mate  are 
entitled  to  wages  in  pn^rtion  to  the  time  they  served,  the 
plaintiff  might  have  recovered  according  to  that  iisa^.  But 
if  this  is  to  depend  altogether  on  the  terms  of  the  cootract 
itself,  the  plaintiff  cannot  recover  any  thing." 

The  same  rule  applies  to  all  such  written  agreem^its,  as  are 
required  by  the  statute  of  frauds  to  be  in  writing.     Tb^  cannot 
be  contradicted,  or  added  to,  or  substantially  varied  by  parol 
evidence  (1);   such  evidence  would  defeat  the  statute^  and 
introduce  that  uncertainty,   which  it  was  the  object  cS  the 
legislature  as  &r  as  possible  to  suppress.    Where  the  rent  for 
a  house  was  specified  in  a  written  agreement  to  be  twenfy *nx 
pounds  a  year,  and  the  landlord,  in  an  acti<m  for  use  and  oc- 
cupation, proposed  to  shew  by  parol  evidence,  that  the  tenant 
had  also  agreed  to  pay  the  ground-rent;  the  Court  re&sed  to 
admit  the  evidence.  (2)*     So,  where  a  teBaAX,  \iaviDg  paid 
the  land  tax,  brought  an  action  to  recover  it  back  firom  hk 
landlord,  and  gave  in  evidence  a  written  memorandum  of 
agreement  in  the  plaintiff's  hand-writing,  which  specified  the 
rent  and  terms,  but  was  silent   respecting  the   payment  of 
taxes,  the  defendant  offered  parol  evidence^  that, 


(l)  Binstead  ▼.   Coleman.  Bunb.  v.  Atkm^  l  Price,  145.    Bsittet  v. 

^$.    Parteriche  v.   Powlet,  d  Atk.  PickengUl,  1  Cox,  Ch.  C  15. 

^^,    Meres  v.  Ansell,  3  WiU.  S75.  (9)  Flraston  v.  MereesD,  s  Mack. 

Wain  ▼.  Warlten,  5  East,  1  o.    Hope  1 249. 


*  In  the  case  of  Preston  v.  Merceau,  above  cited,  Mr.  Justioe  BhdEsCoae 
after  stating,  that  the  Court  could  neither  alter  the  rent  nor  the  tenn,  the 
two  things  expressed  in  the  agreement,  is  reported  to  have  added, "  that, 
with  respect  to  collateral  matters,  it  might  be  different;  the  pbnmif' 
mi^ht  shew,  who  was  to  put  the  house  in  repair,  or  the  like,  conoeniiqg 
which  nothing  is  said."  But  this  opinion  is  not  consistent  with  the  prti^ 
ciple  established  in  Meres  v.  Ansel  (3  Wils.  975.),  Rich  v.  Jackson  (4  Bfo. 
Cn.  C.  515.),  Powell  v.  Edmunds  (is  East,  6.),  and  several  o^er  cases  above 
mentioned,  which  plainly  shew,  that  parol  evidence  it  dot  admissible  ehher 
to  vary,  or  to  add  to,  the  terms  of  the  written  agreement.  To  add  a  new 
term,  or  to  define  what  was  before  indefinite,  is  in  effect  to  make  a  znatciMl 
variation. 
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to  the  drawing  up  of  the  memoranduoiy  it  had  been  mexH 
tioned  and  was  understood  by  the  parties,  that  the  rent 
was  to  be  paid  clear  of  all  taxes :  this  evidence  was  re- 
jected, and  the  Court  of  Common  Pleas  afterwards,  on  a 
motion  for  a  rule  to  shew  cause,  why  the  verdict  should  not  be 
set  aside,  adjudged  th6  evidence  to  be  inadmissible,  and  re- 
fiised  the  rule.  (1) 

Upon  the  same  principle,  the  verbal  declarations  of  an 
auctioneer  at  the  time  of  sale  are  not  admissible  in  evidence 
for  the  purpose  of  varying^  or  adding  to,  or  explaining  the 
printed  ccmdidiHis  of  sale.  (2)  Thus,  where  the  conditions 
described  only  the  number  and  kind  of  timber  trees  to  be 
sold  by  lot,  but  said  nothing  as  to  the  weight  of  the  timbor, 
the  defendant,  in  an  action  for  not  completing  his  purchase 
according  to  the  conditions,  was  not  allowed  to  prove,  that 
the  auctioneer  at  the  sale  had  warranted  the  quantity  of  timber 
to  amount  to  a  certain  weight,  and  the  Court  of  King's  Bench 
was  of  c^inion,  that  this  evidence  had  been  properly  rejected.(S) 
Lord  EUenborougb  said,  ^'the  purchaser  ought  to  have 
had  it  reduced  into  writing  at  the  time,  if  the  representation, 
then  made  as  to  die  quantity,  swayed  him  to  bid  for  the  lot. 
If  the  parol  evidence  were  admissible  in  this  case,  in  what 
instance  might  not  a  party  by  parol  testimony  superadd  any 
term  to  a  written  agreement,  —  which  would  be  setting  aside 
all  written  contracts,  and  rendering  them  of  no  effect  There 
is  no  doubt,  that  the  warranty,  as  to  the  quantity  of  timber, 
would  vary  the  agreement  contained  in  the  written  conditions 
of  sale.*' 

When  a  contract  is  made  for  the  sale  of  goods,  and  the 
bargain  has  been  reduced  into  writing,  pursuant  to  the  17th 
section  of  the  statute  of  frauds,  parol  evidaice  would  not  be 

(l)  Rich.  V.  Jackson,  4  Bro.  CK.  15  Ve«.  516.    Clowes  v.  HiggintoD, 

C.  515.  e  Ves.  354.  n.  S.  C.  i   Ves.  Se  Beam.  5S4.     Winch  v. 

(9)  Gunnis  v.  Erbart,   1   H.  BI.  Winchester,   1  Ves.  Sc  Beam.  578. 

S89.     Jenkinson  v.    Pepys,    cited  Ogilvie  v.  Foljambe,  3  Merivale,  35, 

tf  Ves.  530.    Higginson   v.  Clowes,  (S)  Powell  ?.£dfflunds,  13  East,  6. 
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admitted  to  shew,  that  the  parties  agreed  to  vary  the  qmuidly 
of  goods  to  be  delivered.     But  the  rule  is  different  with  re- 
spect  to  the  time  of  delivery,  or  the  particular  mode  of  de* 
livery,  which  are  not  ess^itial  parts  of  the  contract  but  are 
frequently  expressed  in  the  memorandum,  together  with  the 
quantity  and  the  price  of  the  goods,  in  order  the  more  eas3y 
to  carry  the  contract  into  execution ;  proof  of  a  veibal  agrees 
ment  has,  therefore,  been  allowed  to  prolong  the  time,  linuted 
in  a  written  contract,  for  the  delivery  of  a  certain  qoanti^  of 
barley  ( 1 ) ;  on  the  ground,  that  it  was  only  a  continuanoe  of  the 
original  contract,  and  a  forbearance  on  the  part  of  the  plaintiff 
for  a  longer  time.     And  in  a  very  late  case,  where  the  question 
was,  whether,  after  a  part-delivery  of  goods,  which  by  a  written 
contract  were  to  be  delivered  at  fixed  times,  a  verbal  agree- 
ment, to  extend  the  time  for  the  delivery  of  the  remainder,  was 
good,  the  Court  of  King's  Bench  held,  that  it  was  good  (2); 
for  this  was  not  a  parol  variation  of  the  contract^  but  what  haA 
been  done  was  only  in  performance  of  the  original  contract  ^ 
the  parties  agreed  to  a  substitution  of  other  days,  instead  of 
those  originally  specified  for  its  performance,  but  still  the  con- 
tract remained.     Parol  evidence  is  also  admissible  to  shew 
that  a  written  contract,  purporting  to  be  made  between  A.  and 
B.,  as  seller  and  buyer,  was  in  fact  made  by  B.  not  on  his  own 
account,  but  as  agent  for  a  third  person.  (3) 

Contracts  By  the  rule  of  law,  independently  of  the  statute  of  frauds^ 

the  statute  of   P*^°^  evidence  cannot  be  received  to  contradict  a  written 
frauds.  agreement ;  the  written  instrument  must  be  considered  as  con- 

taining the  true  agreement  between  the  parties,  and  as  fumisbr 
ing  better  evidence  than  any  which  can  be  supplied  by  parol.  (4) 
The  reason  assigned  by  Lord  Coke  against  admitting  parol 
evidence  to  contradict  the  terms  of  a  deed,  is  very  general,  and 
applies   to  tlie  case  of  a  written  agreement,  though  writing 

(1)  Warren  v.  Stagg,  ruled  by  *  (3)  Wilson  v.Hart,?  TaunUSSS.; 
Buller  J.,  cited  in  3  T.  R.  591.    ,     '    1  Moore,  C.  P.  45.  S.  C. 

(s)  Cufi"  V.  Fenn,  i  Mnule  &  (4)  2  Atk.  383.  Sayer,  189.  s 
Selw.  21.  Bro.    Ch.  C.    219.     7   Yes.  sis. 

4  Taunt.  786. 
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may  not  have  been  absolutely  necessary.  "  It  would  be  in- 
convenient," he  says,  ^^  that  matters  in  writing,  made  on  con- 
sideration, and  which  finally  import  the  certain. truth  of  the 
agreement  of  the  parties,  should  be  controlled  by  an  averment 
of  the  parties,  to  be  proved  by  the  uncertain  testimony  of  slip- 
pery inemory."  (1 )  Thus,  where  there  has  been  a  contract  in 
writing  for  the  sale  of  goods,  specifying  the  quantity  and  the 
price,  neither  of  the  contracting  parties  would  be  allowed  to 
give  evidence  of  conversations  preoious  to^  or  contemporaneous 
•with  the  bargain,  for  the  purpose  of  proving  that  the  price  was 
to  be  different,  or  that  a  diffecent  quantity  was  to  be  delivered ; 
for  this  evidence  would  directly  contradict  the  written  memo- 
randum, which  must  be  considered  as  expressing  the  final  in- 
tention and  understanding'  of  the  parties  at  the  time  of  the 
contract  For  the  same  reason,  if  the  time  of  carrying  away 
the  goods  b  not  expressed  in  the  agreement,  in  which  case  a 
reasonable  time  is  allowed,  evidence  will  not  be  admitted  to 
shew,  that  the  purchaser  verbally  agreed  to  carry  them  away 
liately  after  the  purchase.  (2) 


But  if  it  were  not  necessary  in  the  first  instance  to  have  the 
bargain  reduced  into  writings  evidence  of  conversations  stdfse^ 
quent  to  the  time  of  nudcing  the  agreement  would  probably  be 
admitted,  to  shew  that  the  parties  agreed  afterwards  to  vary 
the  contract,  or  add  some  new  stipulation.  Here  the  written 
agreement,  so  far  as  it  purports  to  express  the  true  meaning  of 
the  parties,  that  is,  down  to  the  time  of  its  being  concluded, 
is  not  in  any  manner  contradicted  or  impugned ;  but  from  the 
proposed  evidence  it  would  appear,  that  they  afterwards  varied, 
or  added  to,  the  contract ;  which  is  not  inconsistent  with  any 
thing  contained  in  the  original  agreement    Lord  Hardwicke 


ffl 


5  Rep.  26.        -  dence,  that  the  defendant  agreed  to 

Greaves  v.  AiibliD,  3  Cainpb.  be  liable  for  all  acddeuU.    It  does 

4SS.    See  Jefferey   v.    Walton,   i  not  appear  from  the  report,  whether 

Starkie,  N.  P.  C.  267.»  where,  in  an  the  written  memorandum  was  signed 

action  for  not  taking  proper  care  of  by  the  defendant ;  if  it  was  not  sign» 

a  horse,   which  the  defendant  had  ed,  it  cannot  be  considered  as  evK- 

hired,  the  time  of  hiring  and  the  price  dence  of  the  agreement.   See  Ingram 

were  proved  by  a  written  memoran-  v.  Lea,  2  Campb.  191. 
dum,  and  it  was  proved  by  parol  evi- 
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is  rqmrtad  to  have  said  in  a  case  before  him  ( 1 X  that  ^'lo  add 
any  thiiig  to  an  agreement  in  writings  by  adnuttiog  parol  eti- 
deiioe»  whidi  woald  a£E»ct  land,  is  not  onlj  comtrmry  to  ifae 
statnte  of  fnuids,  but  to  the  rule  of  cammaa  kw,  before  that 
statute  was  in  being."     It  is  not,  however,  expteiiy  simted  in 
the  report  of  the  case  befare  Lord  Haidwit^  whether  die 
circnmstanoe,  to  which  the  parol  evidence  rdated,  was  pre- 
vious or  subsequent  to  the  signing  of  die  agreeoMBt;  but  it 
seems  radier  probably  firom  the  nature  of  die  casc^  diat  it  was 
previous* 

Proof  i^eol-        Thoo^  an  ambiguity,  apparent  on  the  free  of  a  written 
shew  iatea-      instrnmenly  cannot  be  explained  by  extrinsic  evidence  yet 

where  a  question  arises  as  to  the  general  intention  of  tiie 
parties^  concemmg  which  the  instrument  is  not  decisive,  it 
has  been  hdd,  that  proof  of  independent  hcto  ooBafanl  Up 
the  instnunent  may  be  properly  admitled  Tbtuv  in  the  case 
of  King  V.  Laindon  (£),  on  a  question  between  two  paxuibca 
respecting  the  setdement  of  a  pauper,  where  it  appeared 
that  the  pauper  agreed  to  serve  a  person  three  years,  to  learn 
die  business  of  a  carpenter,  and  evidence  was  admitted  at  the 
sessions,  diat,  at  die  dme  of  making  this  agreement,  the 
pauper  agreed  also  to  give  a  sum  of  money  as  a  premhim  to 
be  taught  the  trade;  diat  he  paid  the  monq^,  and  that  he  was 
not  to  be  employed,  nor  was  he  employed,  in  any  other  woirk 
thanthat  of  a  carpenter;  the  Court  of  King's  Bench  held, 
diat  die  evidence  was  properly  admitted,  as  it  was  not  offered 
to  contradict  the  written  agreement,  but  to  ascertain  an  inde- 
pendent fiict  collateral  to  the  written  instrument,  in  order  to 
ez{dain  the  intendon  of  the  parties,  the  instrument  being  in 
some  measure  equivocaL  It  does  not  distinctly  appear  fitMU 
the  report,  whether  the  &ct  alluded  to  was  the  verbal  agree- 
ment, (by  which  the  pauper  agreed  to  pay  a  premium,  and 
stipulated  that  he  was  to  do  only  carpenter's  work,)  or  only 
the  payment  of  a  certain  sum  of  money  by  the  pauper  to 


(1)  Partericbe  v.  Powlet,  2  Atk.       (8)   s  T.  R.  379.    And  ice  u 
SS4.  See  CliBaD  V.  Cooke,  1  Scboal.    Vei,  1 70. 
Sc  Lef.  9i. 
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the  master  at  the  time,  when  the  agreement  wa»  made*  But 
from  the  opinions  expressed  by  the  Court,  in  which  the  evi- 
dence of  the  verbal  agreement  was  not  adverted  tO)  it  may  be 
inferred,  that  the  latter  fiict  alone  was  judged  to  be  admissible* 
Lord  Kenyon  said,  *^  The  evidence  was  ofiered  to  ascertain 
an  independent  fact,  and  I  think  it  was  properly  rec^ved  in 
evidence.  That  being  so,  the  case  appears  to  be  sbordy  this: 
in  consideration  of  three  giuneas  paid  by  the  pauper,  the 
master  undertook  to  teach  him  thebudness  of  a  carp^ater,  and 
the  pauper  was  to  serve  three  years."     Mr.  Justice  Lawrence  ^ 

expressed  himself  nearly  in  the  same  words ;  and  Mr.  Justice 
Le  Blanc  concurred  in  opinion  with  the  Court,  that  the  parol 
evidence  was  admissible^  as  evidence  of  a  &ct  collateral  to  the 
written  instrument  (1) 

A  deed  cannot  be  discharged  or  revdced  by  parol;  for  PvolMree* 
every  contract  or  agreement,  says  Lord  Coke^  ought  to  be  charged  by 
dissolved  by  matter  of  as  high  a  nature  as  the  first  deed;  P^^^ 
nihil  tarn  conveniens  est  naturali  aqaitatij  quam  unumqmxt^ 
que  dissdvi  eo  Ugaminef  quo  ligatum  est.  (2)  This  reason  is 
wppMed  by  Lord  Coke  only  to  agreements  by  specialty.  But  it 
appears  to  be  generally  understood,  that  executory  agreements^ 
in  writing,  not  under  seal,  may  before  .breach  be  discharged 
and  abandoned  by  a  subsequ^t  underwritten  agreement,  as 
well  in  cases  where  the  original  contract  is  required  by  the 
statute  of  frauds  to  be  in  writing  as  where  writing  is 
unnecessary.  Agreements,  not  by  specialty,  whether  writ^ 
ten  or  unwritten,  are  classed  on  the  same  leirel,  and 
denominated  agreements  by  parol;  there  is  no  such 
third  class  recognised  by  the  law  of  England  as  contracts 
in  writing  not  under  seal ;  if  dney  are  merely  written, 
and  not  specialties,  they  are  called  parol  (or,  more  properly, 
simple)   contracts.  {$)     It  follows,  therefore,   that  to  admit 


ii 


[0  See  alto  1 4  East,  544.  44.  a.  Braddick  v.  Thompson,  8  B&st, 

,8}  5  Rep  He.  a.   9  Rep.  79.  b.     344. 
3  LcT.  234.    Blake's  case,  6  Rep.        (3)  Rann  ?.   Hughes,    7  T.  R. 
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evidence  of  an  unwritten    agreement,   for    the   purpose  of 
shewing  an  abandonment  or  discharge  of  a  previous  written 
agreement,   would  not  be  to  dissolve  the  agreement  by  matter 
of  an  inferior  nature.     Nor  does  the  statute  of  Srauds  contain 
any  provision  respecting  the  dissolution  of  agreements;  it 
prescribes  the  manner  of  revoking  wills,  and  in  many  cases 
makes  a  vnritten  memorandum  necessary  in  order  to  establish 
and  enforce  agreements,  but,  as  to  the  dischai^  or  abandon^' 
mc^t  of  executory  agreements,  the  statute  is  entirely  silent, 
leavingthe  case  as  it  stood  atoommon  law.    Tlie  17di  section 
enacts,  in  certain  cases,  that  ^*  a  contract  for  the  sale  cf  goods 
shall  not  be  allowed  to  be  good,  unless  some  note  or  memo- 
randum, in  writing,  of  the  bargam  shall  be  made  and  signed,*' 
&C. ;  but  an  agreement  to  wave  that  contract,  before  breach, 
is  not  a  contract  for  the  sale  of  goods,  and  may  therefore  be 
binding,   ihough  not  reduced  into  writing.     So,  the  Sourih 
section  enacts,  that  <*no  action  shaiSl  be  brought  upon  any 
contract  or  sale  qflandsj  &C.,  or  any  mUxes^  m  or  conceTmng 
them,  unless  the  agreement,  upon  which  the  action  shall  be 
brought,  or  some  monorandum  or  note  thereof,  shall  be 
in  writing,"  &c. ;  this  is  very  different  firom  enacting,  that  all 
contracts  or  agreements  concerning  land  shall  be  in  writing, 
terms  so  general  and  comprehensive,  that,  if  they  had  been 
introduced  into  the  act,  they  mi^t  be  considered  as  indndiE^ 
an  agreement  for  the  waver  of  a  purchase-contract  as  well 
as  the  original  agreement  itself;  the  section  only  provides,  '<  that 
no  action  shall  be  broughi  upon  amf  contract  or  sale  (f  landsT 
&c.,  but  it  does  not  proceed  to  enact,  in  case  an  action  is 
brought,  and  the  defence  set  up  is  a  dissolution  and  abandcHi- 
ment  of  the  agreement,  that  some  note  or  written  memorandum 
is  also  necessary  to  give  efiect  and  validity  to  such  subsequent 
agreement 

On  a  bill  filed  in  a  court  of  equity  for  the  speci&:  per- 
formance of  a  written  agreement,  it  appears  to  be  the  belter 
opinion,  that  the  defendant  may  insist,  that  the  agreement 
has  been  since   discharged    merely »  arol  between    the 
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parties.  (1)  In  the  case  of  Buckhouse  and  Crossby  (2),  in- 
deed, where  a  biU  was  filed  for  the  spedf}c  performance 
of  a  contract  for  the  sale  of  an  estate,  and  the  defi^ant 
insisted  that  the  contract  had  been  discharged  by  parol,  in 
support  of  which  the  case  of  Goman  v.  Salisbury  was  cited 
as  an  authority,  Lord  Hardwicke  is  reported  to  have  de- 
clared, that,  **  though  he  would  not  say,  that  a  contract  m 
writing  could  not  be  waved  by  parol,  yet  he  should  expect  in 
such  a  case  a  very  clear  proof,  and  the  proof  in  the  case 
before  him  he  thought  very  insufficient  to  discharge  a  contract 
in  writing ;"  Lord  Hardwicke  then  observed,  that  the  sta^ 
tute  of  frauds  requires,  <*  that  all  contracts  and  agreements 
concerning  land  should  be  in  writing  (3),  and  that  an  agree- 
ment to  wave  a  purchaseHX>ntract  is  as  much  an  agreement 
concerning  land  as  the  original  contract;  however,  there  was 
not  any  occasion  then  to  determine  the  point.''  *  And  in  the 
case  of  Bell  v.  Howard  (4),  Lord  Hardwicke,  after  noticing 
an  objection  on  the  part  of  the  defendant,  against  decreeing 
an  execution  of  written  articles  for  the  sale  of  an  advowson, 

(1)  Goman  v.  Sali«burv»  l  Vern.  59.    S  Ves.  2299.  S.  P.    1  Ves.  jun. 

240.,  cited  and  approvea  by  Sir  J.  404.  S.  P.     17  Ves.  356. 

Strange,  in  Legal  ▼.  MiUer,  2  Ves.  (S)  £<^.  Cas.  Ab.  9S. 

S99.«  and  in  Pitcaime  ▼.  Ogboume»  (s)  This  is  not  quite  correct.  Vide 

S  Ves.  376.,  and  cited  ^  Lonl  Chan-  supra,  p.  572. 

cellor  Redesdale  in  1  Schoal.  &  Lef.  (4)  9  Mod.  308. 


*  In  this  ease  of  Buckhouse  and  Crossby,  the  waver  was  not  between 
the  purchaser  and  vender,  but  between  a  former  and  a  subsequent  purchaser. 
The  material  facts  of  the  case  will  be  found  to  be,  that  A.,  seised  of  lands 
in  fee^simple^  mortgaged  them  to  the  defendant,  and  afterwards  authorised 
his  attorney  to  sell  the  estate,  who  sold  it  by  parol  ureement  to  the  plain- 
tifl*;  A.  being  informed  of  this,  wrote  to  the  plaintifl^acquaintinff  him,  that 
he  accepted  the  purchase-money :  afterwards  A.  by  letter  ofleredthe  estate 
for  the  same  money  to  a  third  person,  who  agreed  with  A.  for  the  purchase 
on  behalf  of  the  defendant,  and  accordingly  A.  by  indenture  conveyed  the 
premises  to  the  defendant  in  consideration  of  300  guineas  then  naid.  Be- 
fore this  conveyance,  C,  who  treated  for  the  purchase  on  behaltof  the  de- 
fendants, had  notice  of  the  plaintifTs  tide,  but,  being  examined  as  witness 
for  the  defendant,  swore  that,  before  the  conveyance  was  executed  to  him, 
the  plaintifr  agreed,  that  all  prior  contracts  between  him  and  A.  should  be 
void,  and  that  it  should  be  referred  to  A.,  whether  the  plaintiff  or  the  de- 
fendant should  be  the  purchaser,  and  that  A.,  being  written  to,  gave  the 
preference  to  the  defendant. 
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(namdy,  that  the  pkintiff  had  wared  the  articles,)  is  reported 
to  have  said,  *'  it  was  certain,  an  interest  in  land  could  not 
be  parted  with,  or  waved,  by  naked  parol  without  writing;" 
but  added,  *^that  artides  may  by  parol  be  so  &r  wnved^ 
that,  if  the  party  come  into  a  court  of  equity  to  have  a  spe- 
cific execution  of  them,  such  parol-warer  will  rebut  the  equity 
which  the  party  before  had,  and  prevent  the  court  from  exe- 
cuting them  specifically."  But  in  the  last  case  on  thb  sub- 
ject(l),  where,  the  plaintiff  prayed  a  specific  peifonnanee  of 
an  agreement  for  a  lease,  under  which  the  {^ntiff  had  taken 
possession,  and  afterwords,  as  .the  defendant  stated  in  his  an- 
swer, the  parties  mutually  abandoned  the  terms  of  the  written 
agre^nent,  and  made  another^  agreement  by  parol,  the  Master 
<^the  RoDs,  observing  upon  the  argument  for  the  defendant, 
^diat  the  agreement  was  waved,  and  that  a  written  agree- 
ment Huy  be  so  &r  waved  by  parol,  that  the  Court  will  reSjse 
the  interposition  of  its  equit^Ie  jansdictkm  to  enfoioe  il^ 
said,  that,  as  he  conceived  there  was  not  in  ^e  case  befince  Um 
my  waver  within  the  meaning  of  the  dicta  or  the  dedsiooa 
upcm  the  subject,  it  was  not  necessary  for  him  to  give  any 
precise  opinion  upon  the  p<Hnt;  <<  but,"  he  added,  ^  as  at 
present  advised,  I  incline  to  think,  upon  the  doctrine  of  tbis 
court,  such  would  be  the  effect  of  a  parc^  waver  deariy  and 
satb&ctorily  proved.  The  waver,  spoken  of  in  the  esses,  is 
an  entire  abandonment  and  dissolution  of  the  contract,  restor- 
ing the  parties  to  their  former  situation.  No  sndi  thing  was 
for  a  moment  in  the  contemplirtion  of  the  parties.  All  that 
they  at  any  time  meant,  was  to  add  to,  or  modify,  the  terms 
of  the  original  agreement"  He  bill  was  accordingly  dia* 
misled,  but  without  costs. 

(I)  Price  V.  Dyer,  1 7  Ves.  sis.  565.    See  also  9  Vw.  S5a 
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Of  the  Bute  in  Courts  of  Equity^  rtspecHng  the  jidmissibility  of 

Parol  Evidence. 

It  would  fiur  exceed  the  proper  limits  of  this  treatise,  to  en* 
quire  into  the  rules  observed  by  courts  of  equity,  respecting  the 
I  admissRriHty  of  parol  evidence,  on  subjects  within  their  peculiar 

I  jurisdiction.     Sudi  an  inquiry  would  be  long  and  laborious ; 

and  the  mtddtude  of  cases,  which  it  would  be  necessary  to  cite, 
wouldi  after  all,  be  seldom  wanted  in  the  business  of  courts  of 
conunon  law.  The  only  purpose  of  entering  at  all  upon  this 
subject)  is  with  a  view  to  mention  some  points  very  nearly 
connected  with  those  in  the  last  section. 

The  rules  of  evidence,  in  courts  of  equity  are,  in  general^    General  rule. 
i  the  same  as  in  courts  of  common  law  ;  dthough,  in  the  ap« 

I  plication  of  those  rules,  diversities  must  necessarily  arise  from 

the  diflerent  modes  of  proceeding  in  the  two  jurisdictions.  (1) 
I  It  is  a  general  principle,  therefore,  established  in  the  former 

courts,  no  less  than  in  the  latter,  that  parol  evidence  of  the 
intention  of  the  parties  is  not  admissible  to  vary  or  add  to 
die  terms  of  a  written  agreement.  (S)  If  the  agreement  is  cer- 
tain, explained  m  writing,  and  signed,  by  the  parties,  that 
binds  Aem :  if  it  is  not  certain,  imd  parol  evidence  is  neces- 
sary to  prove  what  the  terms  were,  to  admit  such  evidenee 
would  effectually  break  in  upon  the  statute  of  frauds  and  intno- 
duce  dl  the  mischiefe,  inconvenience,  uid  uncertain^,  which 
the  statute  was  designed  to  prevent.  (S)  In  the  case  of  Rich 
V.  Jackson  (4),  therefore,  on  a  bill  for  specific  performance, 
the  Court  of  Chancery  gave  't9ie  same  judgment,  against  tlie 

of  pasol  evidence,  to  vary  a  written  contract,  as 


(1)  s  Merinde,  4«4.  Ch.  C.  dSS.    1  Ves.  jun.  40t.  £.  C. 

(fl)  FeU  ▼.  Chamberlain,  2  Dick-    Jackson  v.  Cator,  5  Yes.  688. 
eni»  404.  Hare  V.  Shearwood,  i  Ves.        (3)  Bullar  J.,  Bro^  r.  St.  'Pkul, 
jun.  241.    Jordan  v.  Sawkina,  3Bro.    1  Ves.  jun.  sss. 

(4)  6  Ves,  354.  n. 
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had  been  previously  given  by  the  Court  of  Common  Pleas  in 
an  action  between  the  same  parties.  *^  The  questiotf,"  said 
Lord  Rosslyn  in  that  case,  *'  is,  whether,  in  equity  any  more 
than  at  law,  such  evidence  ought  to  be  admitted;  whether 
there  is  any  distinction  in  a  court  of  equity,  where  a  party- 
comes  to  enforce  a  written  agreement,  by  obtaining  a  more 
formal  instrument,  and  to  add,  in  doing  that,  a  term  not  ex- 
pressed in  the  written  agreement ,  and  of  such  a  nature  as  to 
bear  against  the  written  agreement  ?  1  have  looked  into  all  the 
cases,  and  cannot  find,  that  this  court  has  ever  taken  upon 
itself,  in  executing  a  written  agreement  by  a  qiecific  perform- 
ance, to  add  to  it,  by  any  circumstance  that  parol  evidence 
could  introduce." 

There  are  certain  exceptions  to  this  general  rule,  the  prin- 
ciple of  which  will  be  briefly  considered  in  the  present  section  • 
First,  it  will  be  inquired,  in  what  esses  a  d^htdant  maj  prove 
by  parol  evidence  a  variation  in  a  written  agreement,  contrary 
to  the  intention  of  the  party;  secondly,  whether  aplaifUijff^mAj 
produce  such  evidence.  Some  cases  will  then  be  mentioned, 
in  which  extrinsic  evidence  has  been  admitted,  to  rectify  mis- 
takes in  deeds,  and  for  the  purpose  of  raising  trusts  in  wills. 

Rule  with  re-        1.  When  a  court  of  equity  is  called  upon  to  exercise  its 
ou^ckarMd.   P^uliar  jurisdiction    by  decreeing    a   specific  performance, 

the  party  charged  is  admitted  to  shew,  that  under  the  cir- 
cumstances the  plaintiff  is  not  entitled  to  have  the  agreement 
specifically  performed.  (1)  The  admission  of  such  evidence, 
as  matter  of  defence,  is  very  fi'equent;  it  is  used  to  rebut 
an  equity.  The  defendant  says,  '^  The  agreement,  which  you 
seek,  is  not  the  agreement  which  I  meant  to  &kter  into  i'* 
and  then  he  is  let  in  to  prove  firaud  or  mistake  (2) :  for  the 
Ck>urt  will  not  grant  a  decree  for  specific  performance,  unless 
it  is  satisfied,  that,  xoidex  all  the  circumstances,  it  is  equitable 
to  give  more  relief,  than  the  plaintiff  is  entided  to  at  l»w. 

(1)  7  Ves.  S19.  (9)  Lord  Redesdale,  i  ScfaoaL  St 

Lef,  39. 
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The  statute  of  frauds  has  not  altered  the  situation  of  a 
defendant,  against  whom  a  specific  performance  is  prayed ; 
and  he  may  give  the  same  evidence  now,  which  he  might 
have  given  before.  (1)  The  words  of  the  statute  are,  that 
'^  no  person  shall  be  charged  upon  any  contract,  or  sale  of 
lands,  &C,  unless  the  agreement,  or  some  memorandum  or 
note  thereof^  shall  be  in  writings  and  signed  by  tl^e  party  to 
be  charged  therewith  or  some  other  person  thereunto  by 
him  lawfiilly  authorised."  No  person,  then,  can  be  charged 
with  the  execution  of  an  agreement,  who  has  not,  either 
by  himself  or  his  agents  signed  a  written  agreement :  but 
the  statute  does  not  say,  that,  if  a  written  agreement  is 
signed,  the  same  exception  to  it  may  not  be  taken  as  before 
the  statute.  Now  before  the  statute,  if  a ,  bill  had  been 
brought  for  specific  performance,  and  it  had  appeared  that 
the  agreement  had  been  prepared  contrary  to  the  intent  of 
the  defendant,  he  might  have  said,  <*  That  is  not  the  agree^ 
ment  meant  to  have  been  signed.''  Such  a  case  is  left  by  the 
statute,  as  it  was  before ;  the  statute  does  not  say  that  a  written 
agreement  shall  bind,  but  that  an  unwritten  agreement  shall 
not  bind.  (2)  '^ 

The  general  principle,  to  be  deduced  from  the  various 
authorities  on  this 'subject,  appears  to  be,  that  a  defendant, 
in  answer  to  a  bill  for  a  specific  performance,  may  suggest,  and 
prove  by  parol  evidence,  that,  by  reason  of  fraud,  surprise,  or 
mistake,  the  written  instrument  does  not  correctly  and  truly 
express  the  agreement,  but  that  there  is  an  omission  or  inser- 
tion of  a.  term,  or  some  material  variation,  contrary  to  the 
intention  and  understanding  of  the  parties.  (3) 

The  defendant  may  be  admitted  also  to   prove  by  parol 
evidence,  that,  after  signing  the  written  agreement,  the  par- 
ti) 14  Vo.  534.  6  Ves.  328.    Woollam  v.   Heam» 
(s)  Lord    Redesdale's  judgment    7  Vei.  SU.    Clarke  v.  Grant,  14 
In  tne  case  of  Clinan  v.  Cooke,    Ves.  5f  4.    Ramsbottom  v.  Gosden, 
1  Sehoal.  &  Lef.  S9.  1  Ves.  &  Beam.   165.    Winch  v. 

(0)  Joynes  ▼•  Statbam,  8  Atk^'sss.    Windiester,  i  Yes.  &  Beam.  975. 
Marquis  6f  Townsend  y.  Stangrooro,  j 

VOL.  I.  P  p 
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ties  made  a  verbal  agreeneiit  varjnng  Ae  form&r;  provided 
diose  variations  bave  been  so  acted  upon,  that  die  original 
agreement  can  no  longer  be  en£>roed  withoat  a  fiwid  npoir 
the  defendant.    Thas,   in  » ease  wkere  there  was  a  wriiien 
agreement  for  the  tease  of  a  boose  at  the  aiiBHfA  rent  of  S^., 
and  that  the  owner  of  tlie  house  should  put  it  in  repdr:  it 
was  ^terwards  discovered,  that  the  house  was  not  worth  re- 
pairing, and  widiout  any  alteratioR  of  die  agreement  the  house 
was  in  consequence  pulled  down  with  the  eonsoitoCtiie  tenant, 
who  was  apprised  of  the  great  exp^ce^  which  the  landlbrd 
must  necessarily  have  ikieuived  in  mddiig  the  repairs;  the 
tenant  then  made  a  verbal  agreement  to  add  8/.  par  annum 
to  the  322.,  provided  the  house  should  be  rebuih;^  and^  on  a 
btH  brought  by  the  tenant  for  a  specific  peribrmanoe  of  the 
lease,  on  die  foot  of  the  written  s^reement  to  pay  $21,  rent, 
the  defendant  in  his  answer  set  up  ibe  parol  agreemeat  (ly 
Now  here  the  original  agreement  was  imaxeeptiondAe,  but  the 
executicm  of  it  under  the  new  circumstances  would  have  been 
a  fraud  upon  the  landlord ;  the  lfmd]€>rd  havmg  rebuik-  instead 
of  repairing  the  house,  and  the  tenant  having  agreed  to  p^ 
an  additional  rent  in  consideration  of  the  additional  expenee. 
The  situation  of  the  parties  was  therefore  materially  altered. 
But  variations,  verbally  agreed  upon,  are  not  suffieioit  to  pre- 
vent the  execution  of  a  written  agreement,  where  the  siiviatitj/a^ 
of  the  parties  in  all  other  respects  remains  unaltered.  {2) 

Rule  with  2.  Whether  a  plaint^  iXk  equity,  on  a  bill  for  the  specific 

respect  to  the  performance   of  a   written  afireement,   can  in  any  case  be 
equity.  admitted  to  prove»  that  some  terms  of  the  agreemoit  have 

been  omitted  or  varied  by  fraud,  mistake^  ot- satirise,  sad  that 
the  agreement  is  different  from  what  the  parties  intended; 
and  whether,  on  such  a  case  being  distinctly  proved  the 
plaintiff  can  obtain  a  decree  for  a  specific  performance  of  the 
agreement  in  its  rectified  form,  is  a  much  larger  and  more 

• 

(n  Lej^l  T.  Miller,  s  Ves.  S99.;        (^)  1^7  Yes.  364.,  ^nd  see  Ometod 
cited  6  Ves.  566.  n.;  ond  17  Ves.    v.  Hardo^an,  5  Ves.  722, 
564.    • 
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diffieult  question,  and  one  on  which  it  is  not  easy  to  reconcile 
dli  the  airthorities.  In  the  cases  of  Lord  Irnham  v.  Child  (1), 
and  .Lord  Portmore  v.  Morris  (2),  where  the  plaintiff  filed  a 
bill  to  redeem  ail  annuity,  and  the  question  was,  whether 
parol  evidence  could  be  admitted  to  shew,  that  tlie  parties 
intended  the  annuity  to  be  redeemable,  but  did  not  insert  in 
llie  deed  a  clause  to  that  effect,  supposing  that  it  would  make 
the  transaction  usurious  * ;  Lord  Thurlow  in  the  one  case,  and 
Lord  Kenyon  in  the  other,  thought  it  clear,  that  if  the  clause 
bad  been  omitted  by  fremd^  or  if  the  agreement  had  been 
varied  hj  Jrand^  the  evidence  would  be  admissible.  Lord 
Thurlow,  in  the  former  case,  after  saying,  that  the  rule  of 
evidaice  is  not  subverted,  if  there  is  clear  proof  of  jraud^ 
added,  —  **  Then  as  to  mistake  or  accident^  suppose  it  were  a 
clear  thing,  that  one  agreement  was  intended,  and  that  by 
accident  ft  was  extended  further;  but  there  is  lio  such  case 
in  the  book  ;  \i  admitted  to  be  a  mistake,  the  Court  would  not 
overturn  the  rule  of  equity  by  varying  the  deed,  but  it  would 
be  an  equity  dehors  the  deed,  llien  it  should  be  proved  as 
iimch  to  the  satisfaction  of  the  Court,  as  if  itrwere  admitted." 
In  another  part  of  his  judgment  Lord  Thurlow  says,  "  It  is 
necessary  to  see  the  statement  of  the  bill;  if  it  states,  that  it 
was  agreed,  that  the  clause  for  redemption  should  not  be 
inserted,  they  cannot  read  the  evidence ;  but  if  it  is  stated, 
that  it  was  intended  to  insert  the  clause,  but  that  it  was  sup- 
pressed by  frauds  I  cannot  refuse  to  hear  evidence  read  to 

(1)  1  Bro.  Ch.  C.  91.  (2)  2  Bro.  Ch.  C.  219. 

d^ 

*  Lord  Eldon  has  observed  on  these  cases  (a\  that  they  proceed  on  an 
iiidiiq[>utably  clear  principle,  that  the  parties  did  not  mean  to  insert  in  the 
agreement  a  provinon  for  redemption,  because  they  agreed  that  it  would  be 
usurious ;  and  they  desired  the  Court  to  do,  not  what  they  intended,  for  the 
inaertion  of  that  provinon  was  directly  contrary  to  that  intention ;  but  they 
desired  to  be  put  in  the  same  situation,  as  if  thev  had  been  better  informed 
and  consequently  had  a  contrary  intention.  Tne  answer  is,  they  admit  it 
was  not  to  be  in  the  deed;  and  why  was  the  Court  to  insert  it,  where  two 
risks  had  occurred  to  the  parties,  the  danger  of  usury,  and  the  danger  of 
trusting  to  the  honour  of  the  par^  ? 

.  (flf)  6  Ves.  352. 
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establish  the  rule  of  equity.  They  are  at  Uberty  to  readL 
evidence  to  prove  such  frauiy  as  will  make  a  gmund  in- 
equity/' 

This  doctrine  respecting  the  propriety  of  recdving  paioL  • 
evidence,  on  the  part  of  the  'plamtiffi  under  drcumstanoes  of 
clearyrau^  appears  to  have  be^i  admitted  in  other  modem 
cases.  (1)  The  difficulty  has  generally  been  in  cairying  the 
principle  into  practice,  apd  in  ascertaining  what  constitutes  a 
fraud.  In  the  case  of  Pember  v.  Mathers  (2),  Lord  Thurlow 
allowed  the  plaintifi^  on  a  bill  for  qiecific  performance^  U> 
give  parol  evidence  of  a  promise  by  the  defoidant  under  the' 
following  circumstances.  The  bill  was  filed  by  the  orifj^nal 
lessees  of  a  leasehold  estate  against  an  assignee  of  the  lease^. 
on  his  parol  undertaking  to  indemnify  the  plaintiff  against  all 
rents  and  covenants,  to  be  paid  or  kept  on  the^part  ofibe  lessee 
and  to  execute  a  bond  for  such  an  indemnity.  The  assagi^^ 
ment  had  been  made  by  a  sale  l^  aucdon ;  and  the  condi- 
tions of  sale  did  net  stipulate  the  indemni^;  but  it  rested 
only  on  parol  evidence.  Thi:»  evidoice  was  objected  to  as  in- 
admissible, on  the  ground  Aat,  where  the  parties  have  en- 
tered into  a  written  agreement,  no  parol  evidence  could  be 
admitted  to  increase  or  diminish  such  agreement  Lord 
Thurlow  said,  ^^  The  rule  is  right ;  hut  where  the  objecdon 
(to  the  ombsion  of  an  article)  was  formally  made^  and  pro* 
mised  by  the  otiier  party  to  be  rectified,  it  comes  among  tihe 
string  of  cases,  where  it  is  considered  as  a  fraud  upon  the  rule 
of  law.'*  As  some  doubt  arose,  whether  the  evidence  was 
sufficient  to  establish  the  parol  undertaking  to  indemnify,  en* 
tered  into  by  the  defendants.  Lord  Thurlow  directed  an  issue 
to  be  tried,  whether  such  promise  was  made  on  the  day  of  the 
execution  of  the  assignment;  and,  this  being  found  in  the  af- 
firmative, the  plaintiff  had  a  decree  for  a  speafic  performance. 
In  speaking,  however,  of  the  case  of  Pember  v.  Mathers,  the 
late  Master  of  the   Rolls  appears  to  have  entertained  some 

(1)  See  Marquis  of  Townsend  ▼.        (2)  i  firo.  Cb.  C.  5L 
Stangroom,  6  Ves.  536. 
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doubt,  how  fiir  it  would  be  proper  to  go  the  length  of  the  doc- 
trine there  laid  down,  or  to  decree  a  specific  performance  on 
the  ground  of  such  a  promise.  (1) 

It  does,  not  appear  from  any  reported  case,  that  the  plaintiff 
has  been  allowed  to  give  parol  evidence,  varying  a  written 
agreement,  on  the  ground  of  mistake  or  surprise.     In  the  case 
of  Joynes  v.  Statham  (2),  indeed,  where,  on  a  bill  for  the  speci- 
Ac  performance  of  an  agreement  for  the  lease  of  a  house  at  a 
<»rt8in  rent,  the  defendant  was  admitted  to  prove  by  parol 
evidence^  that  the  agreement  was  for  rent  dear  of  all  taxes. 
Lord  Chancellor  Hardwicke,  after  observing  that  *^  the  cf^- 
fendant  had  a  right  to  insist,  either  on  account  of  an  omission^ 
mistake^  or  frauds  that  the  plaintiff  should  not  have  a  specific 
|)erfonnance,''  is  reported  to  have  added,  —  ^^  Suppose  the 
defendant  had  been  the  plaintiff,   and  had  brought  a  bill 
•for  the  specific  performance   of  the  agreement,    I  do-  not 
see,  but  that  he  might  have   been  allowed    the    benefit  of 
disclosing  this   to  the  Court;  because  it  was  an  agreement 
executory  only,  and  as  in   leases   there  are   always  cove- 
nants relating,  to  taxes,  the  master  will  enquire,  what  the 
agreement  was  as  to  taxes;  and  therefore  the  proof,  ofiered 
here,  is  not  a  variation  of  the  agreement,  but  is  explanatory 
<only  of  what  those  taxes  were.''     Lord  Redesdale  in  a  very  late 
case  (3),  commenting  on  this  passage,  observed,  ^<  That  the 
words  do  not  appear  to  import  any  thing  positive ;"  and  with 
respect  to  the  case,  which  Lord  Hardwicke  conceived  might 
possibly  be  made,  where  even  a  plaintiff^ might  be  admitted  to 
shew  an  omission  in  a  written  instrument  as  well  on  the  ground 
of  mistake  as  of  Jraud* ysdded^  that  he  could  find  no  decision 
except  the  contrary  way. 


i 


I)  See  14  Ves.  524.  (3)  Clinan  v.  Cooke,  l  Schoa).  & 

3)  5  Atk.  388.  Lef.  39.    See  also  4  Bro.  Ch.  C.  5 1 8. 

6  Ves.  335.  n, ;  and  7  Ves.  S20. 


*  The  words  of  Lord  Redesdale,  ia  the  report,  are  as  follow :  — ''  There 
seems  to  hare  been  sometkiog  of  a  floating  idea  in  the  mind  of  Lord  Hard^ 

•      P  P  3 
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In  the  case  of  the  Marquis  of  Towtisend  ▼.  Stangroom  (1% 
Lord  Eldon,  after  observing,  *<  that  it  was  competent  to  a 
court  of  equity  (for  the  purpose  <^  enabling  it  to  detennine^ 
whether  it  will  specifically  execute  an  agreement^)  to  receive 
evidence  of  the  circumstances  under  which  it  was  obtaiaed,'' 
added,  '*  and  I  will  not  say,  tfiat  there  are  no  cases,  in  wbkb 
It  may  be  received  to  enable  the  Court  to  rect^  a  wittai 
agreement  upon  surprise  or  mistake^  as  'ooeU  asjraml :  proper 
irrefragable  evidence,  as  dearly  sati^fiiotory,  diat  tliere  has 
been  mistake  or  surprise,,  as,  in  the  odier  case,  that  there  has 
been  fraud.  I  agree,  that  lliose  producing  evidence  of  nis- 
take  or  surprise,  eidier  to  rectiiy  an  agreement  or  caUing 
upon  the  Court  to  re&se  a  specific  performance^  midertake  a 
case  of  great  difiiculty ;  but  it  does  not  fi^ow,  that  it  is  tfaoe- 
fore  incompetent  to  prove  the  actual  existence  of  it  by  evi- 
dence." A  specific  performance  was  in  this  case  soi^^ 
with  a  variation  intended  to  be  introdoced  by  paroh  And 
Lord  Eldon  stated,  *<  he  would  not  say,  that,  upon  die  evi- 
dence without  the  answer,  he  should  not  have  had  so  mudi 
doubt,  whether  he  ought  not  to' rectify  the  agreement,  bb  to 
take  more  time  to  consider,  whether  the  bill  should  be  dis- 
missed ;  but  the  evidence  must  be  taken,  due  regard  bein^ 
bad  to  the  answer  {9) ;  and  the  Court  is  not  to  decide  upon 
the  allegation  «s  to  the  probability  against  the  answtf ."  Hie 
bill  was  accordingly  dismissed,  but  without  costs. 

The  later  case  of  WooUam  v.  Heam  (S),  determined  \^ 
the  Master  of  the  Rolls  on  great  consideraticHi,  sets  the*doc- 
trine  of  the  courts  of  equity  on  this  sulgect  in  a  very  distiiict 
and  clear  point  of  view.  The  plaintiff  there  filed  a  bill  for 
the  specific  performance  of  an  agreement  (oft  a  lease;  the 

(l)  6  Vcs  538.  (S)  7  VC8-  21 1. 


i! 


(2)  And  see   I  Bro.  Ch.  C.  92. 
3  Bro.  Cb.  C.  168.    1  Ves.  jnn.  241. 


• 


wicke,  that  b^  possibility  a  case  mi^ht  be  made,  in  which  even  a  plaintiff 
might  be  admitted  to  shew  an  omission  either  by  fnkiahe  or  /ramL  How* 
ever  I  can  find  no  decinoa  except  the  contrary  way." 

ID 
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bill  stated,  that  the  Tent  of  73^.  lOs.,  specified  in  the  agree- 
ment, was  inserted  by  mistake,  or  with  some  unfair  view; 
the  real  agreement  being,  that  the  plaintiff  was  to  have  the 
lease  upon  the  same  rent,  as  the  defendant  pud  to  his  lessor, 
and  that  he  the  defendant  did  not  pay  more  than  601*  The 
defendant  in  his  answer  admitted,  he  might  have  said,  that 
the  plaintiff  should  have  the  lease  upon  the  same  terms,  not 
meaning  the  same  rent,  but  upon  terms  on  the  whole  equally 
advantageous ;  insisting,  that  as  he  had  laid  out  a  great  deal 
of  money,  the  plaintiff  would  upon  the  whole  have  as  good 
a  bargain.  The  plaintiff  ofiered  parol  evidence  to  prove,  that 
he  was  to  have  it  on  the  same  terms  as  the  defendant  had  it, 
and  to  riiew,  that  nothing  could  be  meant  by  the  expression 
but  die  same  rent ;  nothing  being  in  discussion  between  them 
but  the  amount  of  rent  The  question  was,  whether  this  evi- 
dence was  admissiUe*  The  Master  of  the  Rolls,  in  giving 
judgment^  said,  that  ^  by  the  rule  of  law,  independent  of  the 
statute  of  frauds,  parol  evidence  could  not  be  received  to  con- 
tradict a  written  agreement.  To  admit  it  for  the  purpose  of 
proving,  that  the  written  instrument  does  not  contain  the  real 
agreement,  would  be  the  same  as  receiving  it  for  every  pur- 
pose. It  was  for  the  purpose  of  shutting  out  that  enquiry, 
that  the  rule  of  law  was  adopted.  Tliou^  the  written  instru- 
ment does  not  contain  the  terms,  it  must  in  contemplation  of 
law  be  taken  to  contain  the  agreement,  as  furnishing  better 
evidence,  than  any  that  parol  can  supply.  If  this  had  been 
a  bill  brought  by  the  defendant^  for  a  spedfic  performance," 
added  the  Master  of  the  Rolls,  <^  I  should  have  been  bound 
by  the  decisions  to  admit  the  parol  evidence,  and  to  refuse  a 
specific  performance.  But  this  evidence  is  offered,  not  for 
the  purpose  of  resisting,  but  of  obtaining  a  decree ;  first,  to 
falsify  the  written  agreement,  and  then  to  substitute  in  its 
place  a  parol  agreement,  to  be  executed  by  the  Court  ITiink- 
ing  as  I  do,  that  the  statute  has  been  already  too  much  broken 
in  upon  by  supposed  equitable  exceptions,  I  shall  not  go  far- 
ther in  receiving  and  giving  effect  to  parol  evidence,  than  I 
am  forced  by  precedent    There  is  no  cas^  in  which  the 
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Court  has  gone  the  length  now  desired.     But  two  cases  (I) 
Are  produced,  in  which,  it  is  said,  there  is  an  intimation  from 
Lord  Hardwicke  to  that  effect     Upon  this,  it  might  be  suf- 
ficient to  say,  it  was  not  decided.     But  it  is  evident  from  the 
manner,  in  which  that  great  Judge  qualifies  his  own  doubts, 
that  he  thought  it  impossible  to  maintain  such  a  proposition, 
as  the  plaintiff  is  driven  to  maintain.     In  Walker  v.  Walker, 
it  is  to  be  observed,  first,   that  the   parol  evidence  was  not 
offered  for  tlie  purpose  of  contradicting  any  thing  in  the  writ- 
ten agreement    It  was  admitted,  that,  as  far  as  it  went,  it 
stated  the  true  meaning;  but  it  was  contended  by  the  defend- 
ant, that  there  was  another  collateral  agreement,  which  the 
plaintiff  ought  to  execute,  before  he  could  have  the  benefit 
of  the  written  agreement;  it  was  evidence^  too,  offered  in 
defence,  to  resist  a  decree.     The  evidence  oflfered  in  this  case,** 
added  the  Master  of  the  Rolls,  concluding  his  judgment,  ^'  is 
to  vary  an  agreement  in  a  material  part;  and  having  vaiieditf 
to  procure  it  to  be  executed  in  another  fonxu    Tbere  is  no- 
thing to  shew,  that  this  ought  to  be  done.**     The  proposed 
evidence  was  accordingly  rejected;    and  the   bill  dismissed^ 
without  costSp 

Rule,  in  case        Whete  a  written  agreement  has  been  varied  by  parol,  and 

^tmm^'      ^®^^  ^^^^  ^^^^^  ^"^^  *  part^performance  of  the  parol  variation, 

as  would  have  procured  it  to  be  specifically  executed,  provided 
it  had  formed  a  part  of  the  original  agreement,  the  plaintiff^ 
in  that  case,  will  be  admitted  to  give  evidence  of  such  subse- 
quent unwritten  variation.  As  to  what  constitutes  a  part- 
performance.  Lord  Redesdale,  in  a  late  case  (2),  has  laid 
down  the  following  rule,  that  *^  nothing  is  to  be  consi- 
dered as  a  part-performance,  which  does  not  put  the  party 
into  a  situation,  that  is  a  fraud  upon  him,  unless  the  agree- 
ment is  performed ;  for  instance,  if  upon  a  parol  agreement  a 
man  is  admitted  into  possession,  he  is  made  a  trespasser,  and 
is  liable  to  answer  as  a  trespasser,  if  there  be  no  agreement. 


(1)  Walker  v.  Walker,  s  Atk.  98.       (3)  Clinwi  v.  Cooke,  I  Schoal.  &; 
Joynes  ▼.  Stathaoiy  3  Atk.  388.  Le£  41.     14  Ves.  J88. 
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This  is  put  strongly  in  the  case  of  Foxcraft  v.  Lister  (1);  therer 
llie  party  was  let  into  possession  on  a  parol  agreement,  and  it 
was  said,  that  he  ought  not  to  be  liable  as  a  wrong-doer,  and 
to  account  for  the  rents  and  profits,  because  he  entered  in 
pursuance  of  an  agreement  Then  for  the  purpose  of  defend- 
ing himself  against  a  charge,  which  might  otherwise  be  made 
against  him,  such  evidence  was  admissible ;  and  if  it  was  ad- 
missible for  such  purpose,  there  is  no  reason  why  it  should  not 
be  admissible  throughout.  That,"  continued  Lord  Redesdale, 
*^  I  appreh^id  to  be  the  ground,  on  which  courts  of  equity 
have  proceeded,  in  permitting  partrperformance  of  an  agree- 
ment to  be  a  ground  for  avoiding  the  statute ;  and  I  take  it, 
therefore,  that  nothing  is  to  be  considered  as  part^perform- 
anoe,  which  is  not  of  that  nature.  Payment  of  money  is  not 
part-performance,  for  it  may  be  repaid;  and  then  the  parties 
will  be  just  as  they  were  before^  especially  if  repaid  with,  in- 
terest. But  the  great  reason,  why  part*payment  does  not 
take  such  an  agreement  out  of  the  statute,  is,  that  the  statute 
has  said,:that  in  another  case,  namely,  widi  respect  to  goods, 
it  shall  operate  as  a  part-perforsumoe;  and  the  Courts  have 
therefore  considered  this  as  e&duding  agreements  for  lands, 
because  it  is  to  be  inferred,  that  when  the  legblature  said  it 
should  bind  in  the  case  of  goods,  and  were  silent  as  to 
the  case  of  lands,  they  meant  it  should  not  bind  in  the  case  of 
lands." 
• 

9.  Mistakes  and  misapprdbensions,  in  the  drawers  of  deeds  Mistakes  id 
or  of  written  agreements,  are  a  subject  for  relief  in  courts  of  ^^^^^' 
equity,  and  may  be  rectified  according  to  the  true  intention  of 
the.  parties.  (2)  Thus,  on  a  bill  to  rectify  a  mistake  in  apolicy 
of  insurance,  which  the  plaintiff/suggested  to  have  been  made 
too  general  and  contrary  to  the  intention  of  the  parties.  Lord 
Hardwicke  said  (3),  there  could  be  no  doubt,  but  that  the 

(\)  s  Vera.  456.  955.    See  also   Motteux  v.  Load* 

(9)  2  Atk.  «05.  Assur.  Comp.  l  Atk.  545.    Thomas 

(3)  Henkle  v.  Roy.   Ex  Assur.    v.  Fraser^  5  Ves.  399.    ioVes.dS7. 

Comp.    1  Ves.  Sis.,   cited  sVes. 
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Q»iitt  of  Claniaeiy  Ind  JHrisdietian  ta  rtlieTe  m  respect  of  n, 
plain  mistake  in  contracts  \vl  wnttngy  as  well  as  against  irand 
in  contracts^  so:  that  if  reduced  into  wrhii^y  contniij  to  the 
ifllentioa  of  d»e  parties,  on  pmper  frotf  Ibat  wmiU  be  recti- 
fied. <'  This,"  aa  Lord  Ehka  has  obecrred  (I),  "^b  loose  ki: 
one  senses  as  it  ktfvea  to  everjr  Judge  to  si^,  whedier  tibe 
proof  is  that  proper  prooi^  which  ovght  to  satisfy  hun*" 
The  prioKipBl  evidence  oathepartof the plainni^  in  this  case,- 
wasdiedeposition  of  a  witness,  who  had  transacted  thebosi- 
nfissfbr  the  Company  (the  defendants),  hot  diis  endenoe  ap- 
peared to  the  Coart  notaufficienlfy  ccttain  lo  be  reUed  npon» 
Lord  Hanhaicka  obserYed,  that  the  proof  in  such  a  case 
oiq;fat. to  be  the  strangest  possiUe;  andas  is  did  not  saffi- 
ciendgr  appear  to  the  Coort,  that  the  policy  had.  been*  framed 
oDDtra^y  to  tke  mtea*ion>aad  Beat,  i^jreement  of  die  parties, 
thaibiiliwaB  dJamiiMedL  In  the.  case  o£  Bakerv.  PiiiBe;^  on  a 
fajtt.fiied  for  an  necomt  vnder  a  written  apMBment,.  die  mi^- 
nutaa  aai  cikttialioni^  wUdi  bad  beca  pcmoasly  made  by 
th^^  partiss^  worn  admitted,  im  evideaoe^  in  endisr  ta  prove 
anuitak^  nxukin  ihe  agvesment  bjf  die  person  employed  to 
draw:  !(:.(£)  And  in  avariety  of  cases,,  wihere  secdensents  have 
been  drawn  hj  misiahe^.  contrary  to  tiM  mstroction  of  the 
pitrtMB,  the  mistake  Knabeen  reetiBed  l^  courts,  of  equity,  and 
the  settlemem  madb  oonfomMbly  to  the  instructions.  (S)  The 
Court,  however,  will  expect  full  and  satisfiurtory  evidence  of 
the  mistake  and  misapprehension  of  the  party's  intention,  be- 
faaB.it/wdU  alter  a  arttlemmlu  In  one  case,  where  the  paeol 
esridsBse  of  the  attorney,,  who  had  received  verbal  inetmo- 
tiona,  was  e&red^  theCenrt  held,  tlwt  as  nothing  appeared 
in  wrildng^undeff  th&haaals*  of  the  parties  to  shew  their  in- 
tention,, die  setdbmenleenld  not  be  altered(45);  andinanodier 
case^  Sir  Thenuts  Cbwke  is  reported  to  have  said^  that  he 


6  Yes.  335.  59S.  D.    Barstow    v.    Kilviogton, 

Baker  v.  Psine,  1  Yes.  457^   5  Yes.  59.    Butt  v.  Barlow,  5  Bro. 


(«;  B ,  . ^  . 

cited  in  Rich  v.  Jackson^  S  Yes.  Ch.  C.  451. 

ssv.  n.  (4)  Harwood  v*   Wallis»  cited  » 

(ff)  RandhI  v.  Randal,  2  P:  Wins.  Yes.  195. 
469.    Jenkins  v.  Quinchant^  5Ve& 


Sect.  S,J  in  Courts  oJSqni^.  587 

du)  Bol  gi^  fr  poBidi^  Of  iokm  a»  to  tile  head  of  mistake^  twl 
he  did  not  thinky  the  Coon  had  reKed   on  parol   evidence 

OJBtfy.  (1) 

4*  Provisions  ift  wiHs  hare  m  certaui  cases  been  entargeA  Trasts  raised 
by  partA  evidtenee^  and  tirasts  m  equitjr  raised,  as  against  ex-  ^°  ^uity. 
ecutors^  or  other  p^sons  clahnmg'  an  interest  nnder  wiUs, 
where  it  hast  appeared^  that  the  lestatcn?  intended  to  make  a 
further  provision  ia  hii  wiU^  but  oaailifed  to  insert  it  <m  ve^ 
ceivin^  a  pfi»iiiie|  that  BotwMistandiiig  sueh  oraii99i(»i,  his 
inteMioft  should  be  carried  into  eflbft.  ThuS)  in  dieeaseof 
Otdhattt  V.  litchford  {9%  i^  wjfenesa  was  sthwed  to  prove^ 
that  the  defendsnt^  wh^  wa»  the*  testotoi^  executor  and  difr^ 
raiee  oC  hia  real  estate^  had  promised  the  tesfiaCois  Aat  he 
woyM  pay  die  aiiaui^  bequeathed'  t#  tile-  plaindfi^  and  ikuA 
otherwise  the  testator  would  havet  ehai^^  ti^  real  estate  with' 
thepaynMBt*  And  on>  tflia  eridenee^  ik  wAs  decreed  at  the 
Roils,  that  the  real  estate  should  be  iimtgoi  wkh  Ae^  an- 
nuity;  and  this  decree  was  afterwards  affirmed,  on  appeal 
to  the  Court  of  Chancery.  In  a  later  case  (3),  where  a 
bill  was  filed  against  an  executor  and  residuary  legatee,  to 
have  a  bequest  enlarged,  it  appeared  from  a  paper  written 
by  the  defendant  himself  that  the  testator,  a  few  days  be- 
fore his  death,  had  mentioned  to  him  what  he  had  bequeathed 
to  the  plaintiff  and  that  it  was  his  wish,  that  he  should 
have  a  larger  sum  ;*  h  was  further  proved,  that  afier  the 
testator's  death,  when  the  paper  was  shewn  to  the  defendant, 
he  promised  to  perform  the  same  according  to  the  testator's 
request;  another  witness  proved,  that  the  testator  mentioned 
to  him,  in  the  presence  of  the  defendant,  the  ani^uity,  which 
he  had  bequeathed  to  the  plaintiff  and  that  it  was  his 
desire  he  should  have  a  larger  annuity,  mentioning  the  sum ; 
that  the  testator  then  requested  the  defendant  to  see  such 
annuij;y  paid  to  the  plaintiff,  and  the  defendant  promised  it 

(1)  1  Dickens.  295.  And  see  Sher-       (3)  Borrow  v.  Greenougb,  3  Vcs. 
gold  ▼.  Booncy  13  Ves.  373.  376.  IS2^ 

(2)  2  Vern.  50S. 
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sbould be  done,  as  if  it  had  beai.escpresBed  in  the  will:  and^^ 
lastly,  that  the  witness  and  the  defiendant  desired  the  testator 
to  send  for  some  person  to  draw  a  new  will,  which  the  testator 
refused  to  do^  saying,  he  would  leave  it  to  the  de&ndaot's 
generosity.  **  Upon  tbb  evidence,"  said  the  Master  of  ihe 
Rolls,  ^*  the  question  is,  whether,  by  reposing  that  trust  in 
the  defendant,  the  testator  was  not  prevented  from  Jttaldng  a 
new  will.  The  defendant  ov^ht  to  have  told  him,  that  if  he 
did  not  put  it  in  his  will,  he  would  not  do  it  Instead  of 
that,  he  promised  to  do  it ;  upon  which  the  testator  refiised  to 
make  a  new  will.  I  am  quite  relieved,"  added  the  Master  of 
the  Rolls,  ^  from  any  difficulty  as  to  the  statute  of  frauds* 
The  question  is,  whether  the  confidence^  that  the  defendant 
would  perform  the  trust  which  he  undertook,  did  not  prevent 
the  testator  firommaking  a  new  wilL"  The  Court  accordingly 
ordered  the  defendant  to  pay  the  increased  sum  out  of  the 
assets,  with  costs;  and,  if  the  assets  were  not  aoffifiksilfot  1^ 
costs,  that  he  should  pay  them  personally. 


THE    END   OF  THE   FIRST  BOOK. 
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